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JUDGES AND LAWMAKERS * 


In recent years a number of pens have been put to paper to criticise 
the English judiciary for its torpidity. What is needed today, it is 
said, is a dynamic, or at least an activist, judiciary, ready and 
willing to develop the law to fit the changing times. The sloth of the 
British judges is contrasted with the zest of the American. Certainly 
no one who reads of the doings of the Warren Court in a book such 
as that by Professor Cox! can fail to be struck by its boldness. 
Professor Jaffe in his book English and American Judges as Law- 
makers* compares in an attractive and balanced way the two 
judicial attitudes and gives his reasons for preferring the American. 

Behind some of these ideas there seems to me to lurk an assump- 
tion too easily made that judging and lawmaking are much the samo 
thing, that a good judge ought to be a good lawmaker, that the two 
activities call for the same qualities. I question this assumption and 
must therefore begin by distinguishing between judging and 
lawmaking. 

First, lawmaking. I am not one of those who believe that the only 
function of law is to preserve the status quo. Rather I should say that 
law is the gatekeeper of the status quo. There is always a host of new 
ideas galloping around the outskirts of a society’s thought. All of 
them seek admission but each must first win its spurs; the law at 
first resists, but will submit to a conqueror and become his servant. 
In a changing society (and free societies that are composed of two 
or more generations are always changing because it is their nature 
to do so) the law acts as a valve. New policies must gather strength 
before they can force an entry: when they are admitted and absorbed 
into the consensus, the legal system should expand to hold them, 
as also it should contract to squeeze out old policies which have lost 
the consensus they once obtained. 

I have now used three words which are frequently employed in 
discussions of this sort—consensus, activist, dynamic. I must give 
each of them a sharpey definition. 


* This was the Fourth Chorley Lecture delivered at the London School of 
Economics on 25 June 1975. 

1 Archibald Cox, The Warren Court (Harvard U.P., 1968). 

2 Clarendon Press, Oxford, 1969. 
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Alistair Cooke has written: “ When the people in power can 
neither keep the consent of the governed nor keep down the dissent 
of the governed, then there will be a blow-up.” ? Adopting this 
aphorism one may say that the consensus in a community consists 
of those ideas which its members as a whole like or, if they dislike, 
will submit to—what is for one reason or another acceptable. By 
activist lawmaking I mean the business of keeping pace with change 
in the consensus. Dynamic or creative lawmaking is the use of the 
law to generate change in the consensus. A law that tried to impose 
an alien idea upon a free society would come to grief. But in a free 
society the progress of a new idea from the attraction of some 
sympathy to the support of an active minority, thence to the 
acquiescence of the majority and finally to a consensus is usually 
very slow. Since all men are not the ardent and enlightened beings 
that reformers would like them to be, a touch of the whip to hasten 
laggards can have a good result. Reformers are always anxious to 
try it and recently we have seen it used in this country with varying 
achievements. It is generally agreed that there was no consensus, 
probably not even a bare majority, for the abolition of capital 
punishment or the reformation of the laws against homosexuality. 
Nevertheless both changes were made and are now accepted; the 
latter change has surely helped to promote a more tolerant attitude 
to homosexuals. The law has likewise been used cautiously in the 
field of race relations with, I believe, some success; and not so 
cautiously in the field of industrial relations without success. To be 
successful the exercise has to be nicely judged; the vis inertiae must 
be calculated and hostility assessed in terms of the power to resist 
actively or passively; the ability to make this nice judgment belongs 
to the art of politics. 

Of course I am not saying that there should be no legislation 
without consensus, nor am I concerned to offer an opinion about 
the wisdom of dynamic lawmaking. On the one hand it is said that 
government should offer leadership to a nation: on the other hand 
it is certain that a series of political misjudgments in the use of the 
law would diminish respect for it. My question is not about dynamic 
lawmaking but about whether the judiciary should be employed in 
it. It would seem to require a surer political touch than a judge is 
likely to have. Nevertheless there are demands for a creative 
judiciary to operate upon subjects which governments shirk. It is 
argued, for example, that judges made the law of homicide and so 
ought to be ready to give a lead on such aspects of it as euthanasia 
and abortion. 

So much for the moment on the lawmaker. What is the function 
of the judge? Professor Jaffe has a phrase for it— the disinterested 
application of known law.” t He would put it perhaps as the minimal 
function. I should rank it as greater than that. It is at any rate what 


3 Alistair Cooke, America (BBC, 1973), p. 122. 
4 Jaffo, op. cit., p. 13. 
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90 per cent. or more of English judges—and I daresay also of all 
judges of all nationalities—are engaged in for 90 per cent. of their 
working lives. The social service which the judge renders to the 
community is the removal of a sense of injustice. To perform this 
service the essential quality which he needs is impartiality and next 
after that the appearance of impartiality. I put impartiality before 
the appearance of it simply because without the reality the appear- 
ance would not endure. In truth, within the context of service to 
the community the appearance is the more important of the two. 
The judge who gives the right judgment while appearing not to do 
so may be thrice blessed in heaven, but on earth he is no use at all. 

A judge must be a very arrogant man (and so probably a bad 
judge) if he supposes that even on questions of fact he is always 
right. In a high percentage of cases he is, otherwise he would lose 
credibility. But there is an appreciable number in which, confronted 
with two conflicting stories and little else, he has to base his decision, 
mainly if not entirely, on his impression of the witnesses. In difficult 
cases he cannot be right every time; certainly he will not convince 
the losing party that he is right. The object of the process is not, 
however, to force the contender to submit to superior reasoning. It 
is to provide a civilised method of settling disputes. It is, as I have 
said, to remove a sense of injustice. 

Tt is not the bare fact of physical injury or the loss of property 
that arouses a sense of injustice in a man—this may happen accident- 
ally—it is the feeling that he has been wronged by another whom 
he cannot challenge or to whom he is forced to submit. It is the 
affront to his dignity which, if it is left unrelieved, will lead to 
disorder and, if others like him are similarly wronged, to social 
unrest. The most primitive means of relief—trial by battle or by 
ordeal or the duel—are better than none. In the world of nations, if 
I may venture on the parallel, we have in the twentieth century done 
away with trial by battle without substituting anything for it. By 
trial by battle in this context I mean the nineteenth century concept 
of fighting between combatants only and in accordance with the 
Hague Conventions and the other laws of war. Since nuclear mas- 
sacres are beyond the reach of most aggrieved persons, they resort 
to terrorism—hijacking, kidnapping and the plastic bomb. We ought 
never to forget that judges and juries are the institutions which 
secure us from comparable disorders within the nation and that 
their value to the community is to be measured by the extent to 
which they do this and not by the extent to which their judgments and 
verdicts are pleasing to the critical eye. 

Dr. Johnson observed that “ authority from personal respect has 
much weight with most people, and often more than reasoning.” 
Respect for office is not so great as it was but respect for the person 
remains, which is why in all walks of life so many inarticulate people 
are influential. A judgment must be weighty, but weight, especially 
in questions of fact, is not given solely by soundness of reasoning. It 


4 THE MODERN LAW REVIEW [Vol. 39 


is the virtue of the English system that from first to last the judge is 
exposed to the parties; they do not read the judgment; they see and 
hear it being made and given. 

This is why impartiality and the appearance of it are the supreme 
judicial virtues. It is the verdict that matters, and if it is incorrupt, 
it is acceptable. To be incorrupt it must bear the stamp of a fair 
triaL The judge who does not appear impartial is as useless to the 
process as an umpire who allows the trial by battle to be fouled or an 
augurer who tampers with the entrails. 

In the course of their work judges quite often dissociate them- 
selves from the law. They would like to decide otherwise, they hint, 
but the law does not permit. They emphasise that it is as binding upon 
them as it is upon litigants: If a judge leaves the law and makes his 
own decisions, even if in substance they are just, he loses the protec- 
tion of the law and sacrifices the appearance of impartiality which is 
given by adherence to the law. He expresses himself personally to 
the dissatisfied litigant and exposes himself to criticism. But if the 
stroke is inflicted by the law, it leaves no sense of individual injustice; 
the losing party is not a victim who has been singled out; it is the 
same for everybody, he says. And how many a defeated litigant have 
salved their wounds with the thought that the law is an ass! 

So I am not distressed by the fact that at least nine-tenths of the 
judiciary spends its life submerged in the disinterested application 
of known law. Indeed, to say that one-tenth rises above the waterline 
that is marked by notice in the legal journals would probably be an 
exaggeration. The House of Lords most of its time. But the Court of 
Appeal spends more than half its time on the important task of 
reviewing on the written record the more difficult decisions of fact. 
There is an occasional emergence of a judge of the High Court. 
Circuit and county courts work in the depths where the rays of the 
Modern Law Review penetrate only in a refracted glow. 

The disinterested application of the law calls for many virtues, 
such as balance, patience, courtesy and detachment, which leave 
little room for the ardour of the creative reformer. I do not mean 
that there should be a demarcation or that judges should down tools 
whenever they meet a defect in the law. I shall consider later to what 
extent in such a situation a judge should be activist. But I am quite 
convinced that there should be no judicial dynamics. 

So much for the nature and function of the judge. I return to 
the lawmaker and consider what, if anything, judges and lawmakers 
have in common. 

The lawmaker takes an idea or a policy and turns it into law. For 
this he needs the ability to formulate, and a judge in common with 
any other trained lawyer should have that. Is the judge any different 
in this respect from a professor or a parliamentary draftsman? Yes, 
‘because he has experience of the administration of the law. So has 
the barrister and the solicitor, but it is an advantage to see it working 
from the Bench. So there is no reason why, given the policy, a judge 
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should not be a good activist lawmaker. The question, to which I 
shall return, is whether he should be the complete lawmaker or 
whether he would not do better work in committee, pooling his 
judicial experience with the social, commercial and administrative 
experience of others. 

Let me repeat the distinction, since it may be one which I have 
freshly drawn, between activist and dynamic lawmaking. In activist 
lawmaking the idea is taken from the consensus and demands at 
most sympathy from the lawmaker. In dynamic lawmaking the 
idea is created outside the consensus and, before it is formulated, it 
has to be propagated. This needs more than sympathy: it needs 
enthusiasm. Enthusiasm is not and cannot be a judicial virtue. It 
means taking sides and, if a judge takes sides on such issues as 
homosexuality and capital punishment, he loses the appearance of 
impartiality and quite possibly impartiality itself. In mercy-killing, 
for example, Professor Jaffe considers® that the judge might, after 
consulting the common ethic, allow the defence. But if one judge 
allows the defence, there will be others, perhaps many others, who 
will not. And those who outrun the consensus will not keep in line. 
Thus the law will suffer a serious loss of clarity and coherence. 

All this seems to me so obvious that rather than elaborate upon 
it, I prefer to search for an explanation of how it can be that wise 
men apparently think differently. I think it must be because the 
wise men and I do not start from the same point. We do not take the 
same view of the function of the judge. This is why I have stated 
my view at some length; and because it is important I shall come 
back to it now by way of an examination of three factors which I 
think have misled critics into devising too exalted a function for the 
English judge and then blaming him for not discharging it. The first 
factor is the historic role of the judiciary as lawmaker. The second 
is the shining example of the Supreme Court of the United States. 
The third is a confusion between social and personal justice. 

As to the first, there is no doubt that historically judges did make 
law, at least in the sense of formulating it. Even now when they are 
against innovation, they have never formally abrogated their powers: 
their attitude is: “ We could if we would but we think it better not.” 
Most commentators therefore start from the assumption that English 
judges are lawmakers and that the real question is whether they should 
not make law with more verve than they do. But as a matter of 
history did the English judges of the golden age make Jaw? They 
decided cases which in the commentaries and textbooks were worked 
up into principles. The judges, as Lord Wright once put it in an 
unexpectedly picturesque phrase, proceeded ‘‘from case to case, 
like the ancient Mediterranean mariners, hugging the coast from 
point to point and avoiding the dangers of the open sea of system 
and science.” * Or as Dr. Johnson, if I may quote him again, put 





5 Jaffo,op cit, p 13 + “ The Study of Law ” (1938) 544 LQR. 185 atp 186 
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it the other way round: “ The more precedents there are, the less 
occasion is there for law; that is to say, the less occasion is there 
for investigating principles.”’ The golden age was an age of 
precedent. Its judges were not rationalisers and, except in the 
devising of procedures, they were not innovators. They translated 
into law the customs and the steady morality of their times. They 
did not design a new machine capable of speeding ahead; they 
struggled with the aid of fictions and bits of procedural string to 
keep the machine on the road. The appellate courts were still in 
their infancy. 

Today more is expected of the judges, at least of the appellate 
courts. Lord Wright was himself one of the proponents of the modern 
appellate judgment which surveys the whole field and seeks to order 
all that lies within it. But at the same time as judgments are 
expanding, the sources seeking to contribute to the formation of the 
law are multiplying. The golden age was not an age of sociology. 
Judges extracted the law from below the surface by primitive means. 
Today there are numerous mines being worked by sociologists, by 
professional and trade bodies and by those who are only half 
derisively called “ do-gooders,” and the surface bubbles with ideas 
of what the law should be. 

I come now to the second factor. There is no doubt that the 
Supreme Court has been dynamic. In three flelds—racial desegrega- 
tion, voting rights and reform of criminal procedure—it has legis- 
lated where consensus was non-existent or at least doubtful. The 
distribution of legislative power between the Congress and the 
fifty states is such that national legislation on these subjects would 
be almost impossible to secure. The famous desegregation decision 
of 1954 * helped to avert a destructive explosion. The Supreme Court 
has almost from its inception been an organ of government. Pro- 
fessor Cox endorses as up to date de Tocqueville’s observation that 
hardly a political question arises in the United States that is not 
converted into a legal question and taken to the courts for 
decision.” Consequently the Supreme Court, a Council of Wise Men 
as it is sometimes called, is and has to be as much political as judicial 
in its character. Few of its members come to it with judicial 
experience and many of them have political experience; the political 
beliefs and philosophy of the candidate are always highly relevant. 

The Supreme Court like the vines of France is not for trans- 
plantation. The soil and climate in which it flourishes are not those 
of Britain; the hands that tend it have now like the Bordeaux 
vignerons acquired unique skills. Moreover, it needs two things 
which Britain has not got: first, a Constitution as a source of life; 
second, a legislative vacuum for-it to fill. In a unitary as distinct 
from a federal state there is no such vacuum. 


T Boswell, The Life of Samuel Johnson (J. M. Dent & Co., Everyman Edition), 
1906, VoL 1, p. 416. 
8 Brown v. Board of Education, 357 U.S. 483. © Op. cit., p. 1 
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I shall not presume to assess the value of the Supreme Court to 
the United States. But it is surely wise to remember that there have 
in the past been periods of slump, that the court may now be 
coming to the end of a progressive boom, and that for the boom 
years there may yet be a price to be paid. Professor Cox has written: 

“The gains of decisions advancing social justice are evident 
when they are rendered; any costs in the erosion of the power 
of law to command consent are postponed until the loss 
accumulates.” 1° 


It must be remembered too that institutions can just as easily be 
reactionary as progressive and that half a century ago the progres- 
sives were preaching the doctrine of judicial restraint. Indeed, Justice 
Frankfurter, for whom principles did not blow hot and cold, never 
lost his attachment to judicial restraint. But usually enthusiasm for 
an institution coincides with enthusiasm for what it is doing. I have 
yet to meet an American who says of the Supreme Court: “I 
disapprove of what you say, but I will defend to the death your right 
to say it.” 

The third factor I have mentioned, the confusion between social 
and personal justice, is caused by an ambiguity in the use of the 
word “justice.” We do not have different words for what, to use 
legal terminology, I might call justice in rem and justice in personam. 
We can use the word to mean social justice and then we say that a 
law is just if it conforms to some social principle, such as that all 
men are equal: this is justice in rem. We use it also to mean 
justice in personam, that is, between parties to a dispute. Personal 
justice in a community is dependent on the existence of laws and 
its exercise consists in the just administration of them. Social 
justice is above the law; it is the body of principles with which the 
law should conform. Social justice guides the lawmaker: the law 
guides the judge. Judges are not concerned with social justice, or 
rather they need not be more concerned with it than a good citizen 
should be: they are not professionally concerned. It might be 
dangerous if they were. They might not administer the law fairly if 
they were constantly questioning its justice or agitating their minds 
about its improvement. 

A confusion between social and personal justice must be one of 
the reasons why judges are supposed to be natural lawmakers. It 
can only be some confusion of thought that leads intelligent pro- 
gressives to imagine that the British judiciary could ever be made a 
pliable instrument of social reform according to their ideas. There 
are progressives who like moths outside a lighted window are 
irresistibly attracted by what they see within as the vast unused 
potentiality of judicial lawmaking. They would surmount the 
obstacle of a reactionary judiciary by reconstructing it, diluting the 
alleged potency of its public-school spirit and imposing some 





1° Ibid p. B. 
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regimen, as yet unprescribed in detail, upon the daily lives of judges 
which would result in their becoming less remote. I do not believe 
that measures of this sort would make a pennyworth of difference. 
Let the practice of the law be opened up by all means and let the 
judiciary be composed of the best that the practice of the law 
can produce. You will find, I am sure, that judges will still be of 
the same type whether they come from major or from minor public 
schools, grammar schools or comprehensives, and whether they like 
to spend their leisure in a library or in a club. They will all be the 
type of men—there will be exceptions of course, but the type—who 
do not seriously question the status quo, men whose ambition it is 
to serve the law and not to be its master. You can see this already at 
the university where students in the law faculties all over the world 
are nearly aways on the right while those in sociology are on the 
left. Lawyers are not naturally interested in social reform, any 
more than policemen are or soldiers. Without policemen society 
would be threatened from within and without soldiers from without. 
Judges too are necessary to society, especially in a time of social 
change. For change, in the measure of its beneficence to the many, 
causes hardship and displacement to the few. It is essential to the 
stability of society that those whom change hurts should be able 
to count on evenhanded justice calmly dispensed, not driven forward 
by the agents of change. 

It is this evenhandedness which is the chief characteristic of the 
British judiciary and it is almost beyond price. If it has to be paid 
for in impersonality and remoteness, the bargain is still a good 
one. It is British justice rather than English or Scots law that has 
been the gift of British lawyers to the world. You cannot visit the 
countries of the Commonwealth without realising that. Those who 
brought the gift to these countries were the second-best, for 
naturally the best stayed at home; their social contribution to the 
countries in which they served was nil; they were, if you like, the 
judicial blimps. But it is the handiwork of the blimps that has 
survived. In our own country the reputation of the judiciary for 
independence and impartiality is a national asset of such richness 
that one government after another tries to plunder it. This is a 
danger about which the judiciary itself has been too easygoing. To 
break up the asset so as to ease the parturition of judicial creativity, 
an embryo with a doubtful future, would be a calamity. The asset 
which I would deny to governments I would deny also to social 
reformers. 

I have now made it plain that I am firmly opposed to judicial 
creativity or dynamism as I have defined it, that is, of judicial opera- 
tions in advance of the consensus. The limit of the consensus is 
not a line that is clearly marked, but I can make certain what would 
otherwise be uncertain by saying that a judge who is in any doubt 
about the support of the consensus should not advance at all. This 
however leaves open quite a large field for judicial activity. In deter- 
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mining its extent it is, I think, necessary to distinguish between 
common law and statute law. This is because the requirement of 
consensus affects differently the two types of law. The public is not 
interested in the common law as a whole. When it becomes interested 
in any particular section of it, it calls for a statute; the rest it 
leaves to the judges. The consensus is expressed in a general warrant 
for judicial lawmaking. This warrant is an informal and rather 
negative one, amounting to a willingness to let the judges get on 
with their traditional work on two conditions—first, that they do 
jt in the traditional way, ie. in accordance with precedent, and 
second, that parliamentary interference should be regarded as 
unobjectionable. 

In relation to statute law, by contrast, there can be no general 
warrant authorising the judges to do anything except interpret and 
apply. Beyond that the support of the consensus depends on the 
subject-matter of each particular statute. When the consensus 
behind the purpose of a statute is clear and strong, a judge could 
perhaps risk—later on J shall stress the risk—going beyond inter- 
pretation towards development. But remember that to be effective a 
statute does not need to have consensus; it could be extremely 
controversial. Then a judge must be very cautious about any exten- 
sion of the written word and may have to decide the case “‘in 
typical English judicial fashion,” as Professor Jaffe remarked ` of 
the decision in Rookes v. Barnard," treating “the matter as an 
exercise in abstract logic.” It is not, I believe, that an English judge 
is peculiarly fond of abstract logic, but he prefers it to taking sides. 

In sum, in the common law there is a general warrant for judicial 
lawmaking; in statute law there is not. In the common Jaw develop- 
ment is permitted, if not expected; in statute law there must be at 
least a presumption that Parliament has on the topic it is dealing 
with said all that it wanted to say. 

I shall now consider judicial activism in the common law and 
the principal objections that are taken against it. The first is an 
objection that can rightly be taken against creativity but not against 
activism as I have defined it; if it is the essence of activism that it 
operates within the consensus, the operation cannot be undemo- 
cratic. But let us look more closely at what operating within the 
consensus means and at what conditions must be fulfilled. The 
subject-matter of the case must either be one (which I shall put in 
the first category) on which the public is indifferent, i.e. willing to 
leave to the judges, or one (m the second category) in which the 
view of the public is all one way; it must not be one (in the third 
category) on which, though it is within the province of the common 
law, the public holds differing views. 

Mercy-killing, which I have already mentioned, is an obvious 
example from the third category. It is a highly controversial subject 


11 Op cit., p. 91. 13 [1964] A.C, 1129. 
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discussed by intelligent laymen more closely than by lawyers. It 
could not give satisfaction to the public if a solution were to be 
found by the use of the blunt instrument of a decision in a particular 
case, which depended on the composition of the court. In short, 
Professor Jaffe and others who argue in favour of judicial participa- 
tion in the controversy are arguing in favour of judicial creativity; 
and what I have just written is really part of the case against that. 

Now take an example from the opposite category, the second. 
Should a man recover damages from a friend who has given bed 
and breakfast to his deserting wife? This is a question on which 
laymen would want to be heard. They would answer it with a loud 
and universal No, in which the judiciary, unless inhibited by 
eighteenth century precedent, would join. Activism in this category 
is within the true tradition of judicial lawmaking—putting the 
consensus into the law. 

In between there is the large category, the first, in which the 
inclination of the layman is to leave it to the judges. Should a man 
receive damages from the manufacturers as well as from the seller 
of defective goods? The decision in Donoghue v. Stevenson,” revolu- 
tionary in the legal world, was hardly noticed outside it. Rookes v. 
Barnard ** on punitive damages created a legal commotion surfacing 
in the Court of Appeal in what in less exalted circles would have 
been called a “ demo,” but it left the public cold. 

The objection which I have just been considering—that judicial 
lawmaking is unacceptable because undemocratic—is the only one 
which could have been fatal, since, Britain being a democracy, it 
would have gone to the root of the power. There are other objections 
which taken together are very formidable, but they are not total. 
I call them objections, but they are really factors which, to the 
extent to which they have to be accepted, impose such restrictions 
on the power as to make the judge by comparison with legislatures 
and rule-making bodies a crippled lawmaker. Let us see what these 
objections are. ; 

There is the objection of retroactivity. The judge can change the 
law only by applying to the decision of a case a law different from 
that in force at the time the legal process in that case was initiated. 
I think that this objection can be exaggerated. A judge-made change 
in the law rarely comes out of a blue sky. Rumblings from Olympus 
in the form of obiter dicta will give warning of unsettled weather. 
Unsettled weather is itself of course bound to cause uncertainty, 
but inevitably it precedes the solution of every difficult question 
of law. 

Nevertheless the objection unexaggerated is a strong one. If it 
does become necessary to choose between a change in the law 
and a real injustice-caused by retroactivity in the case at bar, surely 
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although the extent to which the priviteneitizenspe® to pay for 
public lawmaking is already intolerable.” 

Courts in the United States have begun to circumvent re 
by the device of deciding the case before them according to the 
old Jaw while declaring that in future the new law will prevail: or 
they may determine with what measure of retroactivity a new rule 
is to be enforced. This device has attracted the cautious attention 
of the House of Lords.** I do not like it. It crosses the Rubicon 
that divides the judicial and the legislative powers. It turns judges 
into undisguised legislators. It is facile to think that it is always 
better to throw off disguises. The need for disguise hampers 
activity and so restricts the power. Paddling across the Rubicon 
by individuals in disguise who will be sent back if they proclaim them- 
selves is very different from the bridging of the river by an army 
in uniform and with bands playing. If judges can make law other- 
wise than by a decision in the case at Bar, why do they wait for a 
case? Prevention is better than cure, so why should they not, 
when they see a troublesome point looming up, meet and decide 
how best to deal with it? Judicial lawmaking is at present, as 
Professor Jaffe phrases it," “ a by-product of an ad hoc decision or 
process.” That this is so is of course’ in itself one of the objections 
to judicial lawmaking. Dependent as it is upon the willingness of 
individuals to litigate, it is casual and spasmodic. But to remove the 
tie with the ad hoc process would be to make a profound constitu- 
tional change with incalculable consequences. What is the business 
of a court of Jaw? To make law or to do justice according to law? 
This question should be given a clean answer. If the law and 
justice of the case require the court to give a decision which its 
members think will not make good law for the future, I think that 
the court should give the just decision and refer the future to a 
lawmaking body. 

However, the objection that carries most weight with me is simply 
that judges by themselves—sitting in banc as it were—are not as a 
body the complete lawmaker and it is unreasonable to expect that 
they should be. They can be excellent contributors and formulators, 
as is shown by the services they have rendered on Jaw revision com- 
mittees. But the making of law, even if it be only “ lawyers’ law,” 
requires much more than a knowledge of existing law and of its 
administration. Already those appellate courts which are extending 





15 See on this point what was said by Haflsham L.C. in Cassell v. Broome [1972] 
A.C, 1027 at pp. 1053-1055. 
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the reach of their judgments beyond the facts of the case are begin- 
ning to turn themselves into law revision committees working 
perforce without the aids which such committees have. The aid 
which the judge has under the English system is limited by the 
assumption that all he has to do is to try the case. It consists entirely 
of the argument of counsel; there are no law clerks; personal research 
is not expected and no time is allowed for it. There is a limit to 
what counsel can do in time that is paid for by their clients; litigants 
are interested in the decision of their case and not in the develop- 
ment of the law. The persons who may be interested in that are not 
represented. Yet there are many people who would like to be 
heard on such questions as liability for careless misstatement or 
for punitive damages and who could speak adequately through 
professional bodies. New law ought not to be made until after con- 
sultation with the representatives of those who will be concerned 
with it. Methods of achieving this have been admirably developed 
by the Law Commission. 

This is in my opinion the best way of lawmaking and I hope to 
see it greatly extended. But until it is in general use we cannot 
dispense with the second best. The strongest argument for judicial 
activism is not that it is the best method of law reform but that, as 
things stand, it is in a large area of the law the only method. The 
judges who made the common law must not abrogate altogether 
their responsibility for keeping it abreast of the times. Of course 
they can protest, as they frequently do, that it is for Parliament 
to change the law. But these protestations ring hollow when 
Parliament has said, as loudly as total silence can say it, that it 
intends to do nothing at all. 

Let me take one example. Ideas about sexual behaviour have 
recently changed with abnormal rapidity and the common law is 
quite out of touch. Parliament is unlikely to do anything about it 
and, if the more stringent rules are administered as they stand, 
the fabric of the law will be damaged. Take the rule which prevents 
a landlord recovering rent from a couple whom he knows to be 
living in sin. Many people would still wish to see the rule applied to 
prostitution and promiscuity. Some people also regard living out of 
wedlock as socially undesirable. But it is unreasonable now to treat 
every such association with abhorrence of the ex turpi causa type 
and for the law to insist that all unmarried couples should either be 
ejected or live rent-free. Topics of this sort are not the stuff that 
judicial dynamism is made of, but they offer scope for much useful 
modernisation of the type that is now being undertaken by the 
state courts in America. From what I have read I doubt if the 
state courts, which resemble English courts more closely than 
the Federal, have gone much further than modernisation. The 
example of their activity most frequently given is their destruction 
of immunities earlier granted by the common law, e.g. the exemption 
of charitable or non-profitmaking bodies, such as hospitals, from 
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liability for negligence.** I can see no reason why what the judges 
originally granted, their mandate then being the general approval 
of the times, they should not withdraw when they consider that the 
general approval no longer exists; if they miscalculate, Parliament 
can intervene just as it could have intervened initially if they were 
wrong in the first instance. The doctrine of common employment 
in England, for example, was an invention of the courts and it 
surely would not have been wrong for them to put an end to it when 
the spirit that animated it was dead. Instead they left it as a nerveless 
tooth which could still bite even when in decay. What stood in the 
way of this and other euthanistic practices was Lord Halsbury’s pro- 
hibition, which prevailed from 1898 to 1966, against the House of 
Lords moving with the times. This rule was utterly antagonistic to 
the spirit of the common law. Now that the House has been set free 
the removal of obsolete law should be the first duty of judicial 
activism. 

The rules of evidence and of procedure I would treat as a special 
subject. Here I think (though my thought, I fear, is now unlikely 
to fructify) that it is the duty of the judiciary to take full charge of 
the common law. While Parliament must have the last word, I 
should like to see it established as a convention that it did not as a 
rule intervene. At least in the first instance any change should 
reflect the view of the judiciary; the public is entitled to know how 
the judges would order their affairs—for the administration of 
justice is their affair—before the legislature lays down the law. I 
agree with the views of the minority in Myers v. D.P.P., the case 
in which the House of Lords considered the hearsay rule, But I am 
touching now on a subject which needs a paper on its own—the 
relationship between the courts, the legislature and the executive. 

I turn now to statute law. Judges, I have accepted, have a respon- 
sibility for the common law, but in my opinion they have none for 
statute law; their duty is simply to interpret and apply it and not 
to obstruct. I remain unconvinced that there is anything basically 
wrong with the rule of construction that words in a statute should 
be given their natural and ordinary meaning. The rule does not insist 
on a literal interpretation or require the construction of a statute 
without regard to its manifest purpose. There should be, as Lord 
Diplock has said recently,?° “a purposive approach to the Act as 
a whole to ascertain the social ends it was intended to achieve and 
the practical means by which it was expected to achieve them.” 
But in the end the words must be taken to mean what they say and 
not what their interpreter would like them to say: the statute is 
the master and not the servant of the judgment. 

In the past judges have been obstructive. But the source of the 
obstruction, it is very important to note, has been the refusal of 

18 Jaffe, op. cit., pp. 4, 34 and 50. 
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judges to act on the ordinary meaning of words. They looked for 
the philosophy behind the Act and what they found was a Victorian 
Bill of Rights, favouring (subject to the observance of the accepted 
standards of morality) the liberty of the individual, the freedom 
of contract and the sacredness of property, and which was highly 
suspicious of taxation. If the Act interfered with these notions, the 
judges tended either to assume that it could not mean what it said 
or to minimise the interference by giving the intrusive words the 
narrowest possible construction, even to the point of pedantry. 

No doubt judges, like any other body of elderly men who have 
lived on the whole unadventurous lives, tend to be old-fashioned in 
their ideas. This is a fact of nature which reformers must accept. 
It is silly to invite the older generation to make free with Acts of 
Parliament and then to abuse them if the results are unpleasing 
to advanced thinkers. Not that everything can always be blamed 
on the conservatism of judges. Statutes are not philosophical 
treatises and the philosophy behind them, if there is one, is often half- 
baked. Those who want judges to search for meanings beyond 
words should first examine some case histories. Let me give you one 
which recently came to my notice and which, I can assure you, is 
quite typical 

The Harbours, Docks and Piers Clauses Act 1847 is not a statute 
infused with a high social purpose, but it is a good example of the 
sort of statute with which judges habitually deal. Section 74 pro- 
vides that any damage done by a vessel to a harbour, dock or pier 
shall be paid for by the owner of the vessel; in order to make sure 
that there should be no judicial quibbling about what is a vessel, 
the statute says “every vessel or float of timber,” but otherwise 
it is written in normal English. Yet when a case of damage arose at 
Durham Assizes in 1875, only two out of the seven judges who 
ultimately had to consider the cause could bring themselves to 
believe that the statute meant what it said and actually imposed 
absolute liability. Note that the majority judges were taking the 
liberal view. The common law at that time was secking to free itself 
from primitive notions of absolute liability and was at the com- 
mencement of a great development in the law of negligence; surely 
the Act must be made to fit in with the rational idea that liability 
followed upon fault. 

This decision of the House of Lords in River Wear Commissioners 
v. Adamson is one of quite a number of its sort which trouble 
the law of England. The point I want to take from it is that the 
departure from the natural and ordinary meaning of words usually 
leads to confusion. Five judges are no more likely to agree than five 
philosophers upon the philosophy behind an Act of Parliament and 
five different judges are likely to have five different ideas about 
the right escape route from the prison of the text. The House of 
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Lords in the River Wear case certainly decided that section 74 
should not be given its literal meaning. But beyond that, and in 
spite of several judicial inquests at the highest level, the courts have 
not yet arrived at any general agreement about what section 74 does 
mean. After a century it is still fermenting in judicial thought. One 
of its legacies recently split the High Court of Australia three to 
two.™ 

Today we should have no difficulty with section 74. Its language fits 
in nicely with the new philosophy that negligence does not matter 
and that the statutory object in such a case is simply to make clear 
who is to take out the insurance policy. Perhaps Parliament in 
1847 had a prophetic glimpse of the twentieth century philosophy, 
but it is far more likely that it had no philosophical thoughts at all. 

So while in theory there is room for judicial activism in the 
development of a statute when the consensus is clear, I doubt 
whether in practice it would be productive. The judicial expansion 
of statutes from the Statute of Frauds onwards has not usually been 
successful. It would be surprising if it had been. You cannot hope 
for effective co-operation between bodies which are not expected 
to converse with each other. “ The organs of government are partners 
in the enterprise of lawmaking,” Professor Jaffe writes,’ “ courts 
and legislatures are in the law business together.” He refers to the 
“ potentiality” of a fruitful partnership and interaction between 
them. If this is meant as more than metaphorical, ways and means 
as yet unmentioned will have to be devised for effectuating the 
joint enterprise; one partner cannot be left guessing about what 
the other is doing and why. In a country such as the United States in 
which the legislature and the executive are independent of each 
other, it would perhaps be possible, granted some considerable 
relaxation in the doctrine of the separation of powers, to have 
legislators and judges working together in a communion which 
did not imperil essential freedoms. In a country like Britain it would 
be impossible. For the British Parliament, while it acts as an 
independent check on legislation brought forward by the executive, 
is not an independent legislature. Legislation in Britain is intro- 
duced by the executive and, when it has been enacted at the behest 
of the executive, is frequently implemented by ministerial regulation. 
Thus the executive commands both the principle and the detail of 
the statute. Is the judge in the case to go into partnership with the 
government of the day? On such a statute as, for example, the 
Industrial Relations Act 1971? Is he to ring up the appropriate 
Minister and get his views about the next step? Without this sort 
of conversation the judge, bent on developing the law, is at worst 
heading for a collision and at best groping in the dark: with it the 
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judge abandons his role of arbiter between the government and the 
governed. 

I appreciate that radical reformers may take a fundamentally 
different view from mine about the function of the judiciary. They 
may see it not as arbitrating between citizens and as holding the 
balance between the state and the individual but as one of the three 
branches of the government. They may see the need for social 
reform as demanding that all three arms of the government should 
smite in unison for its achievement. Judges should give social leader- 
ship, they say. What if they are harnessed to an Act of Parliament? 
They are still free to gallop with it towards the social millennium, 
treating the sections that rumble along behind as but the waggons 
that are packed with fodder for progressive judgments. 

If judges were men endowed for such a task they would not truly 
be judges. In every society there is a division between rulers and 
Tuled. The first mark of a free and orderly society is that the 
boundaries between the two should be guarded and trespasses from 
one side or the other independently and impartially determined. The 
keepers of these boundaries cannot also be among the outriders. The 
judges are the keepers of the law and the qualities they need for that 
task are not those of the creative lawmaker. The creative lawmaker 
is the squire of the social reformer and the quality they both need 
is enthusiasm. But enthusiasm is rarely consistent with impartiality 
and never with the appearance of it. 

Why is it, I ask in conclusion, that the denunciators of judicial 
inactivity so rarely pause to throw even a passing curse at the 
legislators who ought really to be doing the job. They seem so often 
to swallow without noticing it the quite preposterous excuse that 
Parliament has no time and to take only a perfunctory interest in an 
institution such as the Law Commission. Progressives of course are 
in a hurry to get things done and judges with their plenitude of 
power could apparently get them done so quickly; there seems to be 
no limit to what they could do if only they would unshackle them- 
selves from their precedents. It is a great temptation to cast the 
judiciary as an elite which will bypass the traffic-laden ways of the 
democratic process. But it would only apparently be a bypass. In 
truth it would be a road that would never rejoin the highway but 
would lead inevitably, however long and winding the path, to the 
totalitarian state. 

DEVLIN. 


THE RIGHT OF THE MENTAL PATIENT TO 
HIS PSYCHOSIS 


INTRODUCTION 


RELATIVELY new methods have been evolved for the care and 
treatment of the mentally disordered which raise new social, political 
and philosophical issues. Among the techniques now available to 
the medical profession are those which enable them to change the 
personalities of their patients including the mentally disordered.’ 
The question being raised in this article is whether such methods 
can be imposed under existing English law. It appears that here as 
elsewhere when the law meets the frontiers of technology, it can, at 
best, only provide an uncertain answer and at worst fail to meet the 
challenge of the new technology. There are, of course, powers for 
the compulsory detention of the mentally disordered. The two 
questions that spring from that compulsory detention are not directly 
answered. First, whether those compulsorily detained (or indeed 
others who have entered hospital of their own accord) can object 
to treatment or to certain types of treatment being given to them; 
and, secondly, whether the fact of their detention and its purpose 
being for their treatment entitles them to claim a “right to 
treatment.” 

As regards the first question, in the United States Professor Kittrie 
has argued that following Griswold v. Connecticut? which accorded 
constitutional guarantees to marital privacy, it is possible that ° 

“it should also be sufficient to po the state from invading 
the personality and altering it, for to do so would be to tamper 
with the internal thoughts and feelings protected by the right 
to privacy.” 
As regards the second question, Professor Kittrie has argued *: 

“In the therapeutic realm a new concept of due process is 
growing. This concept is founded upon a concurrency between 
the exercise of social power and the assumption of social 
responsibility.” Its implication is that effective treatment must 
be the quid pro quo for society’s right to exercise its parens 
patriae controls.” 


1 This article does not discuss the non-medical aspects of certain treatments de- 
signed to change the personalities (or views on particular subjects) of persons sub- 
jected to 
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It suffices to say here that if there is a “right to treatment” in 
England it is unlikely that it is enforceable by the courts. As regards 
the first question on the right to prevent compulsory personality 
changes by extending the right to privacy, this too is not a path 
that it is likely English law will take.* 

It is however not necessary for the English law to use the device 
to maintain the integrity of the personality against encroachment. 
Because the English law has not yet adjusted itself either through 
judicial decision or legislation to the new medical technology it is 
the common law that must govern with its traditional actions for 
the preservation of the rights of the person—actions derived from 
trespass and case, namely, assault, battery and negligence. This 
however makes for an unfortunate and potentially embarrassing 
conflict. If the individual whose personality has been changed is to 
be given a right of action to complain that a doctor has infringed 
its integrity (including any psychosis) then the court is being asked 
to use a device which it would as willingly use in a medical mal- 
practice suit in a case that probably does not involve any allegation 
of incompetence." When the individual is complaining about un- 
sought-after treatment he is not complaining of the doctor’s careless- 
ness; he is complaining of the doctor’s unwarranted assumption of 
authority. This however is an allegation that can be made more 
readily against public authorities than it can against members of an 
ancigmt and venerated profession. Accordingly the courts are faced 
complaint that a doctor has failed to behave as a reasonable doctor; 
liable for what could be construed as a breach of medical ethics 
when really the doctor is in breach of the sin of bureaucratic 
paternalism. To the individual litigant it may amount to much the 
samp thing; to the doctor, the issues are wholly different. Once this 
fact can be recognised it opens the door to the judicial review of this 
aspect of the work of the medical profession. No longer is the 
complaint that a doctor has failed to behave as a reasonable doctor; 
it is that he has failed to behave as a reasonable administrator 
responsible for the client/patient under his care. Put in these terms 
the issue is one of the judicial control of authority and not the 
court's condemnation of the conduct and standards of another 
profession. 





to Treatment, TI Yale LJ. 87 (1967); The Right to Treatment, A Sympostum, 57 
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87 (1974) 1190, and Gostin, A Human Condition (1975). This ts a report published 
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Is COMPULSORY DETENTION COUPLED WITH COMPULSORY 
TREATMENT? 
The Davies Committee said *: 
“It has been represented to us, however, that in some cases 
informal patients who object to particular treatments have 
nevertheless given their consent because they were told they 
would otherwise be “put on an order ” so that the treatment 
may be given. Detained patients who object to particular treat- 
ments do not appear to have the right to sue for assault. The 
law allows for such patients to be given treatment in their own 
interest, even when they object. It recognises that doctors 
should have such powers: but they must not be abused.” 


It is the burden of this article to show that this distinction between 
patients admitted under different sections of the Mental Health Act 
is an invalid distinction and that whatever the cause of their being 
in hospital their rights to refuse treatment are the same. It is of 
interest to note that the Percy Commission said °: 


“ After admission to al, there should be no distinctions of 
‘status’ based on whe a patient was admitted informally 
or through the use of compulsory powers. Within the hospital 
all patients should be treated and classified only according to 
the mental condition, age, the type of treatment which they 
require or other medical considerations. They should certainly 
not be referred to in the new legislation or in statutory docu- 
ments or in every-day speech by terms denoting status such 
as ‘voluntary patients,’ ‘certified patients,’ ‘temporary 
petra ‘detained patients’ or ‘recommended patients.’ 

any distinguishing adjectives are needed, they might be 
applied to the method of admission (e.g. informal admission or 
compulsory admission), but not to the patient himself. The 
patients are simply patients suffering from various forms of 
disorder... In their y life in the hospital there should be no 
distinctions drawn between them except as individuals or by 
medical classification... Of course the hospital staff must keep 
proper records to ensure that the statutory reviews and other 
procedures are carried out for patients under powers of deten- 


© The Report of the Committee on Hospital Complaints Procedure, D.HLS.S. 
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tion. But this should not result in the use of distinctive terms 

in denoting ‘status’ m dealing with or referring to patients 
during their time in hospital.” 

Bearing these conditions in mind it is helpful to turn to a passage 

that occurs a little earlier in the Commission’s Report. They said *°: 

“ No one disputes that there are some circumstances in which 

society must as a last resort be able to compel some patients 

to receive treatment or training in their own interests or for 

the protection of others and some that may need to be ee 

tected against exploitation or neglect. Indeed, we would go 

further, and emphasise that when every effort has been made 

to overcome the unwillingness of a patient or his relatives by 

ion, doctors and others should not be too hesitant to 

use such compulsory powers as the law may provide, if this 

seems the only of giving the patient the treatment or 

training he badly needs and which is expected to cure or relieve 

his illness or enable him- to live a more happy and useful life.” 


Taking these two passages together it appears that the Percy 
Commission was equating admission to hospital with all the treat- 
ment’ that can be given in hospital. As we shall see later in this 
article, in general terms, admission to hospital does not deprive the 
patient of his normal rights to control the medical treatment that 
he receives. Accordingly, it is unclear that the Percy Commission 
was in fact. recommending compulsory treatment of those com- 
pulsorily detained under its recommendations.. In any event, of 
course, what it recommended is one thing and what Parliament 
implemented may be another. 

Turning then to the Act itself, section 26 provides: 

“(1) A patient may be admitted to a hospital and there 
detamed for a period allowed by the following provisions 
of this Act, in pursuance of an lication (in this Act 
referred to as an application for npe for treatment) 

made in accordance with the following provisions of this 
section. 

(2) An application for admission for treatment may be made 
in respect of á patient on the grounds: 

(a) that he is suffering from mental disorder, being: 

@ in the case of a patient of any ago, mental 
+ 1. 


OT severe sU 
(ii) in the caso of a patient under the age of 21 
years, psycho ic disorder or subnor- 

7 13. 


and that the said disorder is of a nature or degree 
which warrants the detention of the patient in a 
hospital for medical treatment “ under this section; 


and 
10 At para. 316. See also paras. 315 and 317. 11 Defined in s. 4 (2). 


12 Defined in s. 4 TEA 


18 Defined in s, 4 14 Defined in s. 147. 
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(b) that it is necessary in the interests of the patient’s 
health or safety or for the ion of other 
persons that the patient should be so detained.” ** 


The section goes on to say that the application for admission for 
treatment shall be founded on the written recommendations in the 
prescribed manner by two medical practitioners and that the recom- 
mendations shall include the grounds for the diagnosis and why it 
is necessary that the patient should be compulsorily detained specify- 
ing whether other methods of dealing with the patient are available 
and if they are why they are not appropriate.** 

Section 25 lays down the procedure for admission for observation. 
Under section 25 again written recommendations in a prescribed 
manner ' must be made by two medical practitioners and again they 
must satisfy the terms of the section giving their reasons. However 
here instead of the doctors stating the reasons for their diagnosis 
they must instead be satisfied **: 

“ that [the patient] is suffering from mental disorder of a nature 
or degree which warrants the detention of the patient in a 
hospital under observation (with or without other medical 
treatment) for at least a limited period; and 

that he ought to be so detained in the interests of his own health 
or safety or with a view to the protection of other persons.” 


Where the admission is under section 26 the patient may be held 
for an initial period of one year and can be renewed thereafter.” 
Where the patient is admitted under section 25 for observation he 
can only be held for 28 days." A patient who enters hospital volun- 
tarily or who enters under stction 25 may have his detention con- 
verted into the equivalent of a section 26 admission.” 

The actual application’? for admission is made either by the 
“ nearest relative ” 2* or more commonly by an officer of the local 
authority known as the “mental welfare officer.” ™ But the 
application is not complete without the medical recommendations.” 





15 The resson for the distinction in s. 26 (2) (a) is explained in the Percy Com- 
mission's Report at para. 354. It will be noted that the section is dealing with nom- 
criminal detention. 

18 See the Mental Health (Hospital and Guardianship) Rogulatlons, S.L 1960, 
No. 1241, Forms 5A and 5B as amended by the National Health Service Regula- 
tions (Consequential Amendments) Order, S.L 1974, No. 416. 

17 Ibid. Forms 3A and 3B. 


tion converts it into a s. 25 admission. See also s. 136. 
31 g. 30. Further powers of detention in are to be found in Pt. V relat- 
ing to criminal proceedings and seo ss. 135 and 36. 


23 This term is defined in s. 49. 

24 These officers are now appointed under the Health Services and Public Health 
Act 1968, s. 12 (1) (d). Their designation has not been affected by the Seebohm 
Report (Cmnd. 3703), and the consequent Local Authority (Social Services) Act 


25 For footnote, see p. 22. 


held for up to three days on the recommendation of only one doctor. An additional 
recommenda 
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It is plain that m neither section is there any express reference to 
depriving the compulsorily detained patient of his normal rights to 
control the treatment he receives.?* The question may therefore be 
asked why is it that the sections have been taken to carry with them 
an implied right to compel the patient to receive any treatment that 
the responsible medical officer?’ thinks fit. The answer seems to be 
first that the compulsory detention is in a hospital and we all know 
that hospitals are places where treatment is welcomed and given 
and that accordingly even if the treatment is not welcomed # can 
nevertheless be given. This is not an argument that seems to carry 
much weight. 

The second reason is perhaps more substantial. Under both 
sections the detention is only lawful so long as the mental disorder 
is of a nature or degree which warrants the patient being in a 
hospital either for medical treatment or under observation with or 
without other medical treatment. It appears to have been argued or 
rather assumed that the word “ warrants ” carries with it the neces- 
sary implication that that which is warranted is automatically so." 
However, it is here suggested the word “ warrant ” cannot take this 
curiously enlarged meaning. The fact that the patient should be 
detained in a hospital seems to carry with it no more of a meaning 
than that medical treatment (including here treatment from doctors) 
should be readily available to the patient should he and the doctors 
wish it. Given this undistorted view of the meaning of the word 
“warrant ” the sections convey no more than compulsory powers 
of detention; they say nothing of the powers over treatment. 

Support for this view is achieved from a further reading of section 
26. Under the section a patient of any age suffering from “ severe 
subnormality ” may be detained so long as the disability is of a 





Report the 
ee and Tare aia Oe ed EE ee ee 
“area teams.” In some cases, the local authority has appointed the whole of the 
area team as M.W.O.'s. 
he ey ee ee hes Ce ar to make; 


neither can exc] on the other. Re Frost [1936] 2 All E.R. 182; Buxton 
v. Jayne [1960] 1 W. 783. Discussed below at p. 27 et seg. The fact thet 
the doctors are no longer required to ding between fats that t they have been 
told and facts derived from their own observation does not appear to affect this 


proposiioa, Compare Lunacy Act 1890, s. 28 with the requirement ts under the 1959 


aa Gh Third T EEE ian ip adie ee hs ee 
detained in hospital (either for his own good or to prevent harm to others) 
his 


if 


2372 The D.H.S.S. view is set out in the Butler Report 1975 Cmnd. 6244 at para. 
3.57. However Professor Glanville Willams has come to the same conclusion as In 


agrees with the conclusion of the Butler Report as to s 141 covering treatment and 
not with the argument set out below that the section is more Hmited. 
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nature or degree which warrants the detention in a hospital for 
medical treatment. However under the definition of severe sub- 
normality ** (as opposed to the definitions of psychopathy and sub- 
normality) the sole test is whether the patient is capable of living . 
an independent life—there is no mention of medical criteria in that 
definition. Under section 147 “medical treatment ” includes nurs- 
ing. It is difficult to conceive of a hospital being run as a hospital 
where there is no nursing care. The question however is whether 
a person suffering from severe subnormality ought to be detained 
in a hospital and be deprived of his and others’ rights to control the 
treatment that he receives apart from nursing care. It is here 
suggested that the definition of severe subnormality excludes this 
possibility. In short, there are people necessarily detained under 
section 26 for whom treatment as it is normally understood is 
impossible and that therefore detention under section 26 does not 
carry with it the automatic right of the authorities to treat. 

Further support for this view comes from the reading of those 
sections of the Act dealing with the powers of the “‘ nearest relative ” 
and the functions and powers of the Mental Health Review Tri 
bunals. The nearest relative is given an effective power of veto over 
admission for treatment,” a statutory right to be consulted over an 
admission for observation,” and a right to discharge a patient.** In 
such a case the court can appoint any person it regards as a proper 
person and this can include the local authority itself. As regards 
discharge, the nearest relative is required to give 72 hours’ notice 
in writing and a responsible medical officer can override the 
request.” It will be noted that in giving these powers to the nearest 
relative the Act is concerned solely with admission and discharge. 
If the Act were giving powers of compulsory treatment one would 
expect to find some power of the nearest relative if not to control 
the treatment at least to have a right to be consulted about the 
manner of it. The absence of such a provision strengthens the view 
that the Act is solely concerned with detention. 

Similar considerations apply to the functions and powers of the 
Mental Health Review Tribunals. Under the Act these tribunals 
have an extensive jurisdiction to order the discharge of patignts.*° 
It is their function to consider not by way of appeal but by way of a 
fresh consideration whether the criteria for the compulsory deten- 
tion are satisfied. If not, they have a power to order the discharge of 
the patient and so overrule the decisions of the responsible medical 
officer and the Area Health Authority. Again there is no power for 


aes. 4. 

29 s. 27 (2) unless he is displaced becamss he unreasonably objects to the appl- 
cation s. 52; and see W. v. L. [1974] Q.B. 711. 

80 5, 54, Other relatives must also bo consulted. 

31 s, 47. 

32 3. 48. 

33 gs. 122-124 and see the Mental Health Review Tribunal Rules 1960, S.L 1960 
No. 1139, as amended. 
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the tribunal to review treatment nor for any application to be made 
to the tribunal objecting to the type of treatment being accorded. 
There is no power for the Mental Health Review Tribunal to remove 
a patient from a hospital such as Napsbury.* This void in the Act 
again indicates not so much that the tribunals are deprived of a 
power to review the type of treatment being given, but rather that 
the Act has nothing whatsoever to do with the treatment given to 
patients whilst in hospital. 

It is perhaps significant that as part of the evidence before the 
review tribunal the hospital must give reasons why it is not itself 
willing to discharge the patient, including a report on the patient’s 
mental condition and an account of the facilities available for care 
of the patients if the authority for the detention were to be dis- 
charged.** Thus the care and conditions of the patient after dis- 
charge are relevant but the medical treatment being given him 
whilst in hospital is not relevant to the application. Again this 
supports the suggestion that the Act has nothing whatsoever to do 
with treatment. 

Still further support for the view now being advanced is the 
existence of the procedures (relating to guardianship and the Court 
of Protection) in the Act by which an external authority is em- 
powered to take control over the patient or his affairs and so give 
consent to treatment.** The provision of these procedures indicates 
that unless they are utilised there is no power to impose treatment. 


RESTRICTIONS ON THE RIGHT TO LITIGATE 


Before considering in more detail the question of consent to treat- 
ment, it is convenient to discuss another provision of the Mental 
Health Act. Section 141 provides: 


“(1) No person shall be liable, whether on the ground of want 
of jurisdiction or on any other ground, to any civil or criminal 
proceedings to which he would have been liable apart from this 
section in respect of any act purporting to be done in pursuance 
of this Act or any regulations or rules thereunder, or in, or in 
pursuance of anything done in, the discharge of or in pursuance 
of anything done in, the discharge of functions conferred 
by any other enactment on the euthority having jurisdiction 
under Part VII of this Act, unless the act was done in bad 
faith or without reasonable care. 

(2) No civil or criminal proceedings shall be brought against 
any person in any court in respect of any such act without the 
leave of the High Court, and the High Court shall not give leave 
under this section unless satisfied that there is substantial ground 


Discussed in the Davies Report at paras. 9.4-9.5. The investigation found the treat- 
ment to be “ theoretically sound ” but “ not suitable for a National Health Service 


a5 2nd Sched, Mentel Health Review Tribunal Rules 1960 (SI. 1960 No. 1139). 
3% Discussed below at pp. 36-39 ef seq. 
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for the contention that the person to be proceeded against has 
acted in bad faith or without reasonable care.” 


The Act therefore establishes major substantive and procedural 
obstacles for a would-be litigant. In doing so it continues and indeed 
in some respects extends the statutory protection for those con- 
cerned with the administration of the law relating to mental dis- 
order.?” In Shackleton v. Swift, Vaughan Williams L.J. said °*: 


“To stay an action, to say that an action shall not be tried, is 
generally to take a step which ought not to be taken except in 
a very clear case. ... 

What we are trying here is the question whether this action 
ought to be stayed having regard to the terms of the Lunacy 
Act 1890, s. 330. That is a very different thing, to my mind, to 
the case of the question under the Judicature Act and Rules 
whether an action ought to be stayed or not. Here we are 
dealing with a particular subject matter, lunacy, and the Act 
of Parliament itself states on the face of the Act—I do not so 
much say ‘states’ as provides for and assumes—that public 
officers will be employed in carrying out the provisions of this 
Act of Parliament. The statute in section 330, seems to me to 
be a provision which recognises in itself the difficulty that may 
be experienced by the officers in carrying out this Act of 
Parliament.... Now I say here under this Act that the Act 
recognises that the officers who are employed to carry it out 
are placed in a difficult position. ... The principle of the Act is: 
if the proper officers carrying out the provisions of the Lunacy 
Act 1890 have acted in good faith and with reasonable care, 
even though they have made a mistake, even though the Act 
of Parliament gave them no jurisdiction in the particular case, 
and therefore there was what was called the ground of want 
of jurisdiction, nevertheless they are to be protected.” 


The Act of 1890 was the precursor of the substantive and procedural 
protections which are now to be found in section 141 of the 1959 
Act. Under the Act of 1890 a person who had signed or purported 
to sign a reception order or a medical certificate or a report or done 
anything “ in pursuance ” of the Act was not to be liable,?* 
“ to any civil or criminal proceedings whether on the ground of 
want of jurisdiction or on any other ground if such person has 
acted in good faith and with reasonable care.” 


In the 1930 Mental Treatment Act, s. 16, the onus of proof was 
turned around and it became necessary for the prospective plaintiff 
to show either the bad faith or the lack of reasonable care.*° 





37 g, 32 of the Act provides a method of rectifying incorrect or defective ad- 
mission documents. Once corrected, the document is deemed to have effect as if it 


had been originally so made. 

38 [1913] 2 K.B. 305, 311-314. | 

3% s, 330 (1). 

4° This chango was probably due to a desire to prevent a recurrence of tho 
Harnett litigation (see below, note 42). Having regard to the fact that Harnett re- 
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So far as the procedural protection is concerned under the 1890 
Act any proceedings could be commenced but the court was given 
a power to stay the action 4! 


“upon such terms as to costs and otherwise as the court... 
may think fit, if the court...is satisfied that there is no 
reasonable ground for alleging want of good faith or reason- 
able care.” 


It was held in Harnett v. Fisher“ that under the 1890 Lunacy 
Act the protection was confined to honest errors in the performance 
of the duties under the Act. A doctor therefore who was not negli- 
gent as regards the signing of a certificate which led to the incarcera- 
tion of the plaintiff but against whom it was alleged there had been 
negligence in the forming of the opinion which led to the signing 
of a certificate was entitled to rely on the Statute of Limitations of 
1623 and not the limitation period contained within the Act “ since 
his alleged error was not in the performance of his duties under the 
Act. In other words the claim against the doctor would, apart from 
questions of limitation, have succeeded not for breach of statutory 
duty under the Act but for breach of the common law duty owed 
by a doctor to take reasonable care in giving a diagnosis and 
prognosis of his patient’s condition. 

The question of the burden of proof has given rise to some judicial 
comment. In Everett v. Griffiths * Viscount Finlay said that the 
question under the Act of 1890 was whether there was enough 
evidence to go to the jury.“ In Richardson v. L.C.C. Denning L.J. 
said “* (as regards the 1930 Act): 

“ Parliament has wisely provided that [the plaintiff] is not to be 
allowed to bring an action of this kind unless there is substantial 
ground for believing [the public authorities] to have been guilty 
of want of good faith or want of reasonable care. This court, 
in Shackleton v. Swift," made it clear that this protection is 
not to be construed narrowly. That case shows that, although 
these public authorities may have misconstrued the Act and 
although they may have done things which there was no juris- 
diction to do, nevertheless, so long as they acted in good faith 
and in a reasonable manner, they are to be protected from 
having action brought against them. That was so under the 
Act of 1913.“ The new Act of 1930 gives even greater pro- 


celved a verdict from two juries that he was sane when he was committed, this 
policy is somewhat curious in the Hight of more modern attitudes, 

41 s. 330 (2). 

43 [1927] A.C, 573, see Lord Sumner at p. 584. Note Lord Blanesburgh’s dissent at 
P- 396 and the reason for tt. See also Harnett v. Bond [1925] A.C. 669. 

48 s, 331. 

44 [1921] A.C. 631, 668. 

45 See also Holgate v. Lancashire Mental Hospital Board [1937] 4 All BR. 19 
discussed in Home Office v. Dorset Yacht Club [1970] A.C. 1005. 

4s [1957] 2 All E.R. 330, 339. 

47 [1913] 2 K.B. 304. See above, p. 25. 

48 Lord Denning’s reference to the Mental Deficiency Act 1913 is obviously a 
mistake; he must have been referring to the Lunacy Act 1890, 
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tection. It puts the burden of proof on the man who seeks to 
bring such an action. It goes further. It says that not only 
must there be reasonable grounds, but there must be sub- 
stantial ** grounds for the contention. I do not think it is 
possible to define what are ‘substantial grounds’ suffice it to 
say there must be solid grounds for thinking that there was want 
of reasonable care or bad faith.” 


Parker L.J. in the same case said °°: 


“The word ‘substantial’ is not easy to define. Indeed it is 
probably incapable of precise definition; but I take it that it 
means something more than ‘reasonable ground’ which were 
the words used in section 330 of the Lunacy Act 1890 before 
it was amended by section 16 of the Act of 1930. It is, I thi 

at the opposite end of the scale (if I may use that expression 


to a flimsy ground. It is stage aed, shom of certainty, but some- 
thing considerably more than suspicion. ‘Bad faith’ 


for itself, and so does ‘ without reasonable care’ in the 
ordi case; but what is the position when a person con- 
cerned in good faith misconstrued the words of the statute? 
For myself, I take it to be the law that in such a case, provided 
the statute could, in the mind of that person, who is not a 
lawyer, reasonably be thought to bear that construction, it 
cannot be said that he has acted without reasonable care. 
.. . of course, if the words of the statute are so clear and precise 
that they are incapable, even in the mind of a layman, of 
bearing the construction in question, then that would be 
evidence of lack of reasonable care, if not of bad faith.” 


In Buxton v. Jayne * the Court of Appeal again considered the 
question. It was alleged that a mental welfare officer (as he would 
now be called) was asked by a doctor to see a patient as soon as 
possible. The officer found the plaintiff to be “ greatly disturbed ” 
and “highly excited” but he did not allege (at this stage in the 
proceedings) that he had reasonable grounds to believe or did believe 
that the plaintiff was of unsound mind. He appeared to be saying that 
because he had been summoned urgently by the doctor he was 
therefore duty-bound to commit the plaintiff. Devlin L.J. said ": 


“ At this stage of the matter it is not for the defendant to satisfy 
us on this issue. It is for the plaintiffs to satisfy us that there is 
substantial ground for bare contention that the defendant either 
did not hold the requisite belief or, if he did, had no reasonable 
oe for it. But there are limits to which the plaintiffs can 

expected to prove a negative. They cannot give evidence 
about what was in the defendant’s mind. AN they can do is to 
depose to circumstances which give substantial ground for 
thinking that either the defendant never applied his mind to 


49 Lord Denning’s emphasis. 
50 [1957] 2 All ER. 330, 339. 
51 [1960] 1 WLR. 783. 


s3 Ibid. p. 793. Emphasis supplied. See also Re Frost [1936] 2 All E.R. 182, 
per Greene LJ at 187. 
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the question of whether the patient was of unsound mind, or 
if he did, that he came to an unjustifiable conclusion. If a case 
of this sort is made out and left unanswered on some material 
point, the plaintiffs should succeed in this application. If the 
case is answered, then the question is whether the defendant’s 
evidence robs the plaintiff’s contention of substantial grounds.” 


The 1959 Act added a new extension ** to the considerable pro- 
tection offered by the 1930 Act in that whereas under the Act of 
1930 the protection was afforded to a person who had signed a 
document which purported to be a statutory document, under séction 
141 the protection is extended: 

“in respect of any act purporting to be done in pursuance of 
this Act or any regulations or rules thereunder.” 


All the cases on the 1930 Act and indeed on that of 1890 were 
concerned with powers of detention and therefore the question of 
whether the references initially in section 330 of the 1890 Act and 
then in section 16 of the 1930 Act were confined to abuses of the 
detention procedure or whether they covered anybody who had by 
chance signed a document against whom it was alleged that other 
improprieties had taken place was not considered. It appears that 
certainly under the old Jaw and probably under section 141 as well, 
the immunity from suit was and is confined to the mistakes as to 
the detention procedure. If the Act has nothing to do with treatment 
surely the imposition of it can purport to be done under the Act. 

In Pountney v. Griffiths,“ a patient at the Broadmoor special 
hospital had brought a private prosecution against a nurse there for 
assault, The justices had convicted the nurse and given him a con- 
ditional discharge. The assault had taken place at the end of visiting 
time at the hospital and the nurse, it was alleged, had said, ‘‘ Come 
on you,” and punched the patient on the shoulder. The nurse 
successfully applied to the Divisional Court to quash the conviction 
on the basis that no leave under section 141 had been given. The 
patient appealed to the House of Lords. 

The House unanimously held that it was right to quash the con- 
viction on the rather narrow grounds that the assault had taken 
place whilst the nurse was carrying out his duties under the statute. 

It was argued that the Mental Health Act only covered detention 
procedure and that therefore any act relating to “ day-to-day” 
activities in hospital could not even “ purport ” to be done under 
the Act. The House rejected this on the basis that, first, detention 
had always been within the terms of the mental health legislation 
and, secondly, in any event it was wrong to interpret the 1959 Act 
on the basis of what the earlier legislatioh had said since the 1959 
Act was intended to enact the recommendations of the Percy 
Commission and to produces a wholly new code. 


53 The Percy Commission (at para, 490) had merely recommended maintaining 
the substance of s. 16 of the 1930 Act. They offered no reasons. 
84 [1975] 3 W.L.R. 140. 
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With respect, it can be agreed that the House was right to say 
that section 141 covers all matters relating to detention and there- 
fore its decision in Pountney v. Griffiths is right on its facts. Further, 
it is certainly true that a new code was intended by both the Percy 
Commission and Parliament. However certainly at least the Com- 
mission recommended that there should be no change in the law 
relating to immunity from suit. It is therefore strange that the 
House of Lords should hold that the recommendations having 
generally been implemented the historical approach to interpreta- 
tion is invalid as regards section 141. 7 

Further the House did not deal with some of the more interest- 
ing questions discussed in the Divisional Court. There it was said 
that if the nurse used no more force than was reasonably necessary 
to exercise control, even apart from section 141, no criminal offence 
would have been committed. If he had used more than reasonable 
force section 141 required that leave to be granted before proceed- 
ings could be taken. If, however, the assault took place when the 
nurse was not on duty or in circumstances in which the act could 
clearly not be justified as an act of control within the terms of the 
nurse’s duty, then the offence would not be protected by section 141 
and no question of leave would arise. This much seems umexcep- 
tional. So also is the proposition that the magistrates (and therefore 
any civil court) have jurisdiction to determine whether they have 
jurisdiction to try the case. 

The Divisional Court and the House of Lords failed to discuss 
whether under the Act there is a single concept of “ detention and 
treatment”? or whether they are quite separate concepts. Lord 
Widgery CJ. in the Divisional Court ** spoke of the two concepts 
as one but apparently rested his judgment on yet another concept— 
namely “ control within the terms of the nurse’s duty.” Pouniney 
v. Griffiths appears to have left the point open as to whether acts 
not related to the custodial measures anticipated by the statute are 
within the concept of control within the terms of the nurse’s duty, 
that is whether acts related solely to medical treatment rather than 
to the detention (and therefore custody) are within the statute.** To 
say that the Act allows the staff to exercise “ day-to-day ” control 
takes the argument no further. 

One further point in Pountney v. Griffiths is worth noting. Lord 
Simon of Glaisdale having pointed out that restrictions on the 
general right of recourse to the courts are always unhappy, sald *": 

“Patients under the Mental Health Act may generally be 
inherently likely to harass those concerned with them by 

85 [1975] 2 WLR. 291, sub nom. R. V. Bracknell Justices, ex p. Griffiths. 


56 As noted above at page 26 in Harnett v. Fisher [1927] A.C. 573 the Houso 
of Lords drew a distinction between the doctor negligently signing a statutory docu- 





was committed in the 
bis dulies under the statute 37 [1975] 3 W L.R 140, 141 
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groundless charges and litigation, and may therefore have to 
suffer modification of the general right of free access to the 
courts. But they are, on the other hand, a class of citizen which 
experience has shown to be peculiarly vulnerable. I therefore 
presume to suggest that the operation of section 141 should be 
kept under close scrutiny by Parliament and the Department of 
Health and Social Security.” 


It can readily be agreed that patients in mental hospitals are a 
particularly vulnerable class of citizen. It is not so clear, however, 
that they are “generally inherently likely” to embark on futile 
litigation. Certainly some are, certainly also some not subject to- 
the 1959 Act are inherently likely to do so. The vexatious litigant 
procedure exists for such people.** Under that procedury all indivi- 
dual cases are meticulously examined by both the Attorney-General 
and then the court before an individual loses his right to sug. If it 
is argued that section 141 fulfils a similar function, it must be shown 
that a whole class of people are indeed “ inherently likely ” to abuse 
their privileges." Thy empirical and the medical evidence for this 
is singularly Jacking. In truth section 141 probably fulfils another 
function, i.e. the protection of those involved in the mental health 
field. If this is so, then its scope ought to be no wider than is 
required for them honestly and reasonably to carry out their tasks.** 
Before leaving section 141 (whether its protection is limited as 
Suggested here or whether it covers any acts done by the medical 
staff to a patient in a hospital) it ought to be observed that under the 
Rules of Court * the leave to bring an action can only be given by 
a judge of the High Court. Further provisions in the Rules seem 
to be perhaps surprising and an unnecessary extension of the limita- 
tions on the effectiveness of prospective plaintiffs right to sue. First, 
the application is to be made by originating summons * and although 
it is provided that the defendant need not appear the summons is 
not intended to be made ex parte.*® This combined with the fact 
that the application must by supported by an affidavit, and must 
tell the court (and therefore the intended defendant) all the facts 
necessary to substantiate the grounds that the plaintiff has a sub- 
stantial case means that the plaintiff is placed in thy invidious posi- 
tion of being expected not merely to give his entire case away before 
the action commences, but also the evidence on which it is to be 
based—this at a time before the defendant is required to say any- 


s8 Supreme Court of Judicature (Consolidation) Act 1925, s. 51. 
mental disorder 








in the European Court of Human Rights; Gostin, A Human Condition, pp. 107-109; 
and Miller, The Mentally Disordered Patient n Hospital—iII (1975) 125 N.L.J. 939. 
60 RS.C. Ord. 32, r. 9. 
61 Ibid. r. 9 (3). 
62 Under RS.C. Ord. 7, r. 7. 63 RS.C, Ord. 32, r. 9 (4). 
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thing at all.“ If there is to be any judicial control such as is required 
by section 141, it would appear thg Rules go too far. There is 
nothing within the statute that could not allow the Rules to provide 
that the application could be ex parte. 

It will be noted that in two other cases where the policy of the 
legislature is not so dissimilar to that being adopted here, the 
application is made ex parte. First, a person against whom an order 
that he is a vexatious litigant is made cannot bring an action with- 
out the leave of the High Court.“ In practice, such vexatious liti- 
gants make their applications ex parte to the judga. Secondly, leave 
for purposes of section 1 of the Limitation Act 1963 ** was exercised 
by the judge in chambers but it was made on an ex parte summons.*’ 

It would appear that if the plaintiff is to be subjected to this pro- 
cedural handicap of having to show substantial grounds then the 
Rules ought not to make it more difficult for him by requiring that 
his entire case be given away before he starts. It is perhaps interesting 
to note that one possible explanation for this curiously illiberal 
policy is that under the 1890 Lunacy Act the action could be stayed 
(on the application of the defendant) where it was shown that the 
defendant had reasonable grounds and had acted in good faith. The 
procedure of the 1890 Act having therefore brought the defendant 
into what can be called the “ procedural handicap debate” it was 
possibly not considered at all that when in 1930 the burden of proof 
was changed from the defendant to the plaintiff and at the same 
time the hearing was to be brought forward from the stage after 
action to the stage before action whether the defendant should still 
maintain his right to be heard. It is also interesting to note that 
until 1963 an ex parte originating summons could be issued only 
in the Chancery Division. Since most of the actions intended to be 
defeated by section 141, and certainly the actions for personal 
injury with which this article is principally concerned, would be 
brought in thg Queen’s Bench Division it is perhaps not surprising 
that the Rules required the prospective defendant to be served. 
However there seems no reason, since 1963, for the maintenance 
of this restrictive policy on the right of a prospective plaintiff. It 
is as Lord Devlin pointed out in Buxton v. Jayne * no easy thing 
for a plaintiff to prove a negative.** 





64 If the defendant does produce evidence, it i proper to take it into accout 
even at this preliminary stage. Carter v. Metropolitan Police Com. [1975] 1 W.L.R. 
507 (C.A.). This therefore creates an exception to the principle in Wenlock v. 
Moloney [1965] 1 WLR. 1238 that there is to be no pre-trial investigation in civil 


proceedings. 
65 See Supreme Court of Judicature (Consolidation) Act 1925, s. 51. 
68 Leave to sue out of time. This jurisdiction is now abolished. Limitation Act 


1975. 

87 A prospective plaintiff under the Leasehold Property (Repairs) Act 1938 is 
to gtve his caso away before getting leave to issue the writ, Ord. 32, 
ught by s. 141 of the 1959 Act seems more similar to the examples 
in the teat to this. 68 [1960] 1 W.L.R 783. See above p. 27. 
the position of intending patients has been improved by s. 30 
of Justice Act 1970 That section allows discovery before 
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CONSENT TO TREATMENT 


If there is, then, no power to impose treatment nor any special 
substantive or procedural protection offered to the medical profes- 
sion for treating patients compulsorily detained, it follows that the 
patient compulsorily detained as much as one who has entered 
hospital informally has the right to control the treatment he receives. 
The law reports in England are remarkably quiet on the subject of 
what is called on the other side of the Atlantic the “ malpractice 
suit.” "° Lord Devlin has suggested that in general terms the common 
law would “ pay special regard to the right of a man to decide for 
himself what is good for him” as well as taking account of the 
peculiar relationship between doctor and patient. He suggested that 
the principle should be ":: 
“that a man who acts in the affairs of another for that other’s 
benefit should be immune to the action, of trespass and entitled 
to reasonable recompense "* if he shows, first, that there was a 
need for some action to be taken by someone; secondly, that 
he took the action which his beneficiary must be expected to 
want done; and thirdly, that it was impracticable to seek the 
consent of the beneficiary.” 


He went on: 


“I think that if, for example, a surgeon who performed an 
operation on an unconscious man were to be sued for assault the 
common law would adopt some such principle as I have adum- 
brated. It is unthinkable that an action against a surgeon could 
in such circumstances succeed.” 


Lord Devlin’s concern was not only with a reply to a civil claim but 
also with the proper ambit of the criminal law. Since assault and 
battery are criminal offences as well as civil wrongs and since con- 
sent does not (always) afford an answer to the criminal aspect of 
assault '* it became necessary on grounds of broad social policy to 
develop some criteria which would afford a defence to the medical , 





Te Seo Haines J. The Medical Profession and the Adversary Process (1973) Os- 
goode Hall L.J. Vol 11 at 40; Dr. Kretemer, The Malpractice Suit: Is It Needad? 
(1973) Osgoode Hall LJ. VoL 11 at 55. 


Services) Regs. 1974. Further only a fully registered medical practitioner can sus on 
a contract for medical services, Medical Act 1956, s. 27. A Fellow of the Royal 
College of Physicians is prohibited by by-law from suing. 

73 Seo “ Two Views on Consent in the Criminal Law,” Graham Hughes (1963) 26 
MLR. 233. . 
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profession both to the civil action and to any possible crime. Glan- 

ville Williams has said "*: 
“ Notwithstanding the doubts expressed by some modern writers, 
one can say with some assurance that the defence [of necessity 
is recognised by English law. This does not even need judi 
authority; it can be proved by a hypothetical example. P is 
rendered unconscious in an accident, and an immediate opera- 
tion is necessary to save his life. D, a surgeon, performs this 
operation; afterwards P ungratefully prosecutes him for assault. 
What defence has D? Not the surgeon’s usual defence of 
consent, for here P was unconscious throughout. D’s only 
defence is that of necessity; and it can hardly be doubted that 
this is open to him.” 
“ Of course, if P had been conscious and positively refused his 
consent, necessity would have been no defence. One cannot 
operate on a person against his will, though one can for 
adequate reason operate on him without his e 


Later he says ™*: 
“ The defence of necessity involves a choice of the lesser evil. It 


requires a judgment of value, and adjudication between com- 
peting ‘goods’ and a sacrifice of one to the other. The 
pan ari of necessity disguises the selection of values that is 


y involved.” 


Whilst it is possible that in the case posited by Glanville Williams 
the defence of necessity will suffice in both the civil and criminal 
courts, the doctrine can have little room for application as regards 
the carrying out of a surgical operation not immediately necessary 
to save life in the absence of the express consent of the patient, e.g. 
a leucotomy operation on a psychopath. Essentially what is 
is a clear-defence to any criminal charge and a limited defence to a 
civil action. f i 

Professor Prosser appears to have offered a conceptual approach 
broad enough for this purpose. Discussing, in effect thr same case as 
posited by Glanville Williams, he argued that it is unreal to regard 
this as a case of “implied ” consent **: 

“it is probably more accurate here, and perhaps likewise in 
many other cases of so-called ‘ implied’ consent, to say that the 
defendant is privileged because he is reasonably entitled to 
assume that, if the patient were competent and understood the 
situation, he would consent, and therefore to act as if it had 
been given.” 


Whilst it is possible that this privilege owes its origin to concepts of 
necessity it is undoubtedly wider than that defence." Dean Prosser’s 





T4 Glanville Wiliams, “ The Defence of Necessity ” [1953] C.L.P. 216. See also 
Hughes, “ Two Views on Consent in the Criminal Law ” (1963) 26 M.L.R. 233, 237. 
15 Ibid. p. 224. 
16 The Law of Torts Grd ed, 1964), p. 104. 
1? Skegg in “ Medical Proceedings without Consent” (1974) 90 L.Q.R. 512, 518 
suggests that it makes little difference whether the defence is classified as “ necessity ” 
VoL. 39 (1) 2 
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exposition of it seems capably of meeting the policy objectives set 
out above. A doctor prosecuted for imposing an operation could 
have recourse either to the privilege itself or to his belief in the 
existence of the application of the privilege as negativing mens rea. 
In a civil suit where the mens rea is irrelevant the sole question 
would be the actual applicability of the privilege."* In both the 
criminal and civil actions whether the defence applies would be a 
question of fact and any expressions of the plaintiffs desire whether 
by the plaintiff himself or by his relatives would be relevant. In this 
way tho law can, without surrendering its attachment to the integrity 
of the person, he brought into line with good medical practice.” 

In Canada, Chisholm C.J.** has held that in the ordinary case 
consent is required but that in an emergency the law will recognise 
not an implied consent but a “ higher ground of duty” to protect 
the surgeon from an ungrateful patient. It is perhaps not surprising 
that the English authorities (such as they are) indicate that the 
Canadian position broadly speaking prevails in England with the 
modification that the English courts are perhaps less likely to find 
against an honest and conscientious doctor.*! Thus, for Rxample, 
Denning L.J. (sitting as an additional judge on the Queen’s Bench 
Division) directed the jury in Hatcher v. Black™ first that they 
should not find a surgeon negligent because one of the risks inhergnt 
in an operation took place; they should only find him negligent if 
he had fallen short of the standard of reasonable medical care; and, 
secondly, as regards the advice given by a doctor before the opera- 
tion which advice included no reference to the risks of the operation, 
that if the doctor had merely prevaricated to stop the plaintiff from 
unnecessary worry there was no liability. 

In Bolam v. Friern Hospital Managgment Committee “ the plain- 





or as else, Where, however, the treatment is not designed to save or 
prolong life, but merely to alleviate “necessity” is an 
description of the desirability of the treatment, 


fs a separate question. See 
Denman C.J. in Christopherson v. Bare (1848) 11 Q.B. 473; 116 E.R. 554. 
19 Seo Gradwohl’s Legal Medicine (2nd ed, ed. Franch Camps) at p. 449; 


Martin, The Lew to Medical Practice at p. 67. Speller in The Law Relat- 
ing to Hospitals and Institutions, Sth ed. at p. 115, suggests the power may 
be founded in an agency of k 


MacF urgent cases—where a doc- 
tor could act without cases where it was merely 
or convenient that Procedures be carried out but which were not urgent. 
On the question , 800 , “Consent to Treatment,” 


81 Seo Skegg, “ Medical Procedures without Consent ” (1974) 90 L.Q.R. 512, 518. 
me Times, July 2, 1954; see also Breem v.: Baker, The Times, January 27, 


a [1957] 1 WLR. 587. 
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tiff had been a voluntary patient at the defendant’s mental hospital. 
He was given electro-compulsive therapy. E.C.T. treatment consists 
in the passing of an electric current through the brain of thp patient 
which when given unmodified, i.e. without the prior administration 
of a relaxant drug, results in violent muscular contractions and 
spasms, The purpose of the treatment is amongst other things to 
cure severe depression. In 1954, when the events took place, there 
was a known slight risk of bone fracture. McNair J. said in direct- 
ing the Jury, having reviewed the medical evidence **: 


“You may well think that when dealing with a mentally sick 
man and having a strong belief that his only hope of curry is 
E.C.T. treatment, a doctor cannot be criticised if he does not 
stress the dangers which he believes to be minimal involved in 
that treatment. 

If you do come to thy conclusion that proper practice requires 
some warning to be given, the second question which you have 
is: if a warning has been given, would it have made any 
difference? [that is, would the plaintiff have consented to the 
treatment if he had known of the degree of risk involved].” 


Thus it appears that the question is in part whether the treatment 
accorded was in line with a respectable body of professional opinion 
and in part whether the doctor was reasonably entitled to assume 
that if thy patient were competent and understood the situation he 
would consent." It should however not be thought that this broad 
formulation gives the medical professional anything like carte 
blanche. In the first place although the practice may be generally 
accepted within the profession so that complaints as to the manner 
of its being carried out would be difficult or impossible to sustain, 
nevertheless its being carried out af all raises a separate question. 
It is for the medical profession to determine the manner in which 
they will conduct lawful treatment; it is not for the medical pro- 
fession to say when treatment is lawful. Secondly, the broad formula- 
tion of Prosser accepted here cannot be so wide as to entitle the 
medical profession to impose treatment against the express judg- 
ment of the plaintiff on the basis that it is they and not him who 
knows what is best for him and that therefore if he does not agree 
with them he cannot really be either competent or properly under- 
standing the situation. Skegg has argued ** that a doctor is entitled 


u Ibid.; sco also Roe v. Minister of Health [1954] 2 Q.B. 66; Chin Keow v. 
Government of Malaysia [1967] 1 W.L.R. 813. 


gence. There is not the space in this article to discuss how far the tort of negligence 
hes absorbed trespass. (Seo e.g. Letang v. Cooper [1965] 1 Q.B. 232.) It is perhaps 
cases have dressed their claims 


that in the Canadian although plaintiffs 
in trespass the courts have discussed them (almost in terms of negilgence. 
As Fried says in Medical Ex tatlon—Personal Integrity and Social Policy 
(1974) battery protects the integrity of the person; questions of 
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to impose an operation where it would be unreasonable and not 
merely inconvenient to postpone it to a Jater date. The fact that it 
would have been reasonable not to postpone it is not sufficient. This 
much seems acceptable. However he goes on to argue *" 


“ The longer the probable duration of the incapacity the broader 
will be the range of procedures which it would be unreasonable 
to postpone. Indeed if a patient is likely to be permanently in- 
capable of consenting and no one is authorised to consent on 
his behalf, a doctor should be justified in doing whatever good 
medical practice dictates should be done in the patient's 
interests.’ 

This is probably true so long as no one is capable of consenting 
on behalf of the patient. The difficulty with this approach is that it 
confuses medical procedures for the benefit of the patient’s health 
(which the medical profession is capable of assessing) with the 
patient’s interest in the integrity of person or personality (which is 
a question of liberty and is not susceptible to medical judgment). 
The duty of the doctor therefore in such a case may well be to find 
someone authorised to consent. It follows that one factor to be taken 
into account in assessing the unreasonableness of the delay is 
the urgency of the operation. Thus, if a patient is admitted to 
hospital suffering from a depression which is or is likely to become 
in the near future suicidal it would appear that the doctors are 
entitled to impose treatment to alleviate the immediate condition. 
But if the treatment is not urgent their powers are limited. 

Lord Devlin recognised that doctors do endeavour to seek the 
consent of the relatives although he said they were “not endowed 
with authority to act for the patient.” * In Canada, L. E. Rozovsky 
has suggested that as regards mental patients not declared legally 
incompetent there is a vacuum in the matter of consent to treat- 
ment, It is the Canadian practice to obtain the consent of the 
relatives or hospital administrators **: 

“ Not a substitute for the consent of a patient but to stop the 
Telatives from taking action against the hospital and the 


Further, even if it is right that the medical profession have a 
privilege to assault in the absence of consent, there must be some 
doubt as to tha applicability of the privilege in any particular case. 
What they require is a means of getting actual consent to medical 
procedures before they were justified after the event. As regards 
mental patients, it is probable that the Mental Health Act has 
provided two independent methods of doing this—via guardianship 
proceedings and via the Court of Protection. 

Guardianship applications may be made in respect of persons to 

87 Ibid. p. 519. 

82 Samples of Law Making at p. 86. 

39 “ Consent to Treatment,” Osgoode Hall LJ. (1973) Vol I, 103, 111. 
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whom (with some slight differences) section 26 is applicable.** The 
Act anticipates that normally they will be made by the local 
authority. It is provided that *!: 


“the guardian shall, so far as practicable, make arrangements 


for the occupation, training or employment of the patient and 
for his eet ahd genstal welfare and -shall Gius that 


everything practicable is done for the promotion of his physical 
and mental health.” 


Where a guardianship order is in force, the guardian—the local 
authority or other person—is given °?: 
“ to the exclusion of any other person, all such powers as would 
be exercisable by them or him in relation to the patient if they 
or he were the father of the patient and the patient were under 
the age of fourteen years.” 


It was intended that guardianship proceedings should be an alter- 
native to compulsory detention in a hospital ® but there seems no 
reason why it cannot be used as an addition to it. In giving the 
parental power to the guardian, it was probably anticipated that it 
would carry with it the power to consent to treatment.** However, 
Skegg has shown ** that the capacity of a minor to consent to 
medical treatment is a question of fact and his age does not ipso 
facto decide the question. In other words, a patient to whom a 
guardianship order is in force may nevertheless be capable of con- 
senting to at least some medical procedures. Further, Skegg sug- 
gested ** that the father of a child can consent to medical procedures 
where (a) it was in the best interests of the child, and (b) the child 
was incapable of consenting. As with a child, the decision as to 
whether a patient in guardianship is capable is a question of fact. If 
he is not capable then the consent can be given by his guardian. If 
he is capable, then the guardian’s right to consent to treatment that 
the patient has refused depends upon whether a father can over- 
ride his capable child’s denial of consent. The better view appears 
to be that he can so long as he (reasonably) believes the medical 
procedures to be in the child’s best interests or not against them or 
that a reasonable parent would consent.” 

Accordingly, it is possible in some cases for the appointment of 
a guardian who can give consent to medical procedures where a 
patient unreasonably refuses. However, guardianship applications 
can only be made in respect of persons of full age suffering from a 
major mental disorder—mental illness or severe subnormality—they 


0 The Act, s. 33 (1). 
#1 Mental Health (Hospital and Guardianship) Regulations, 1960 Reg. 6. 
91 The Act, s. 34 (1). 


Percy 7 
4 Mental Health (Hospital and Guardianship) Regulations, 1960, Reg. 9. (Duty 
of non-local authority guardian to appoint a nominated medical practitioner). 
95 “ Consent to Medical Procedures on Minors” (1973) 36 M.L.R. 370. 
*6 Tbid. atp. 375. 
»T Ibid. at pp. 380-381. 
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cannot be made in respect of persons suffering from a minor dis- 
order—subnormality or psychopathy. By section 60 persons suffer- 
ing from minor as well as major disorders may be subjected to a 
hospital order on conviction of a crime whether or not they are of 
full age.** This suggested procgdure for obtaining lawful consent 
to treatment by the appointment of a guardian cannot apply to, for 
example, psychopaths committed under a hospital order, at least 
where they are of full age.” In other cases, where either the 
guardianship procedure is inappropriate or inapplicable, recourse 
may be had to the alternative procedure suggested in this paper— 
The Court of Protection. 

The Court of Protection is established by Part VID of the Act. 
Under section 101: 

“ The functions of the judge under this Part of the Act shall be 
exercisable where, after considering medical evidence, he is 
satisfied that a person is incapable, by reason of mental dis- 
order, of managing and administering his property and affairs; 
and a person as to whom the judge is so satisfied is in this Part 
of this Act referred to as a patient.” 2 

The judge does not have to be satisfied that the patient ought to 
be compulsorily detained nor can it be concluded ? that because he 
is compulsorily detained he is incapable of managing his property 
and affairs * or vice versa.‘ Whether a particular patient is capable 
of managing his own affairs depends, at least in part, on their com- 
plexity and the state in which he lives and the surrounding circum- 
stances." 

Once the Court of Protection has taken jurisdiction, it is endowed 
with defined but mxtensive powers with respect to the property and 
affairs of the patient to do all such things as appear necessary or 
expedient including the maintenance or other benefit of the patient 
and for administering the patient’s affairs.* It apprars that these 

*8 Tho terms “ major ” and “ minor” disorders wore used by Wills J. in Re VE. 


[1973] Q.B. 452. The ratio of this case is now reversed by the Mental Health Amend. 
ment Act 1975. 


from the Lord Chancellor's Visitors (see ss. 108-109). 
* S 102 and sees 103 as amended. In Re W. (E.E.M.) [1971] Ch. 123, it was held 
that “ benefit ” was not confined to material benefit. 
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words are wide enough to include the consenting to medical treat- 
ment.’ 

It is normal for the judge to delegate his powers to a receiver * 
and such officer is thereby empowered to do anything specifically 
within the terms of his appointment. Accordingly, if the judge has 
a power to consent to treatment he can delegate it to a receiver. The 
receiver appointed is usually a nyar relative or the Official Solicitor 
although anyone can be, so Jong as they do not have an adverse 
interest in the patient’s affairs.” This and the reluctance to appoint 
joint receivers would sepm to preclude the appointment of the 
responsible medical officer. 

Thus it is possible, where the patient refuses treatment, for a 
consent to be given either by a duly appointed guardian or by the 
Court of Protection. However unless these procedures are adopted, 
the hospital authorities cannot presuppose that they have power to 
do what thgy like. This makes it all the more curious that guardian- 
ship proceedings are very rare indeed and are not used as an addition 
to compulsory detention but as a substitute to it and although the 
Court of Protection is used more commonly, it is not used to give 
consent to treatment. Thy authorities’ lack of use of these provisions 
indicates not so much that they are acting deliberately unlawfully 
but rather that they are assuming the detention provisions in the 
Act cover compulsory treatment. 

So far in this article it has begn assumed that all medical pro- 
cedures involve at least some touching so that it is possible to dress 
up a complaint about them as an action for assault. This is no 
doubt true as regards many types of medical treatment. It certainly 
covers almost all procedures designd to cure physical ailments. It 
covers psycho-surgery, the administration of drugs and electro-con- 
vulsive therapy. However, modern medical practice goes beyond 
these methods. At Napsbury thy methods used were the conditions 
on the wards.’° Other psychiatrists use psychoanalysis (which does 
not involye any touching of the physical person) or psychotherapy 
which may or may not include group therapy. In the opinion of 
some psychiatrists these methods can be just as potent in changing 
the personality as can psycho-surgery."? At the beginning of this 
paper it was suggested that the United States courts might control 
psychiatric treatment by extending the Constitutional guarantees to 
privacy but that such a device was not open to an English court. 


T Or, which may amount to the same thing, of agreeing not to sue in respect of 
it. Heywood and Massey, Court of Protection Practice: (Sth Ed.) at p. 5 suggest 
that the powers under Pt. VIII do not extend to direct physical control over the 
person but the reference appears to be limited to control over the patient's move- 
ments. 


8 See s. 105. 

* Seo Heywood and Massey Court of Protection Practice (9th Ed.) at pp. 16-18. 

10 See above note #4. 

11 The quastmedical quastreligious practices of some sects outside at least the 
main stream of medical practice can be equally effective and have given rise to even 
greater concern, e.g. the Church of Scientology 
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The courts here are tied to the clothing of the old remedies and 
therefore it appears that they must distinguish between the medically 
arbitrary question of whether at least a nominal touching was 
involved in the treatment. 


CONCLUSION 
The Times once said ”: 

“The [Mental Health] Act was a worthy child of the Royal 
Commission ... Their Report in its strong emphasis on personal 
liberty, its insistence on the therapeutic function of mental 
hospitals and its foresighted view of the part the community 
can play in reducing the sum total of human tragedy, was 
brilliantly and humanely conceived.” 


It has been the endeavour of this article to show that there is at 
least one important area of doubt as to the law relating to mental 
disorder—doubt which neither the Commission nor the Act have 
endeavoured to deal with. 

Even assuming the conceptual relationship between consent, 
necessity, privilege and the duty of doctors to act as regards treatment 
which was discussed above, it is plain that this is an area that 
requires legislative intervention.*** One reason for the relative lack 
of clarity in this area has of course been the lack of litigation. There 
are however some signs that in other fields, and there seems no 
reason why not this field, litigation is becoming a more popular 
method among “ cause pressure groups ” for controlling the admini- 
strative process. In such circumstances and having regard to the 
consequences to the hospital and the doctor of a test case it would 
appear more sensible for the legislature to step in and define the 
relationship between doctor, hospital and patient. This applies to all 
types of patient. 

As regards the mentally disordered, plainly the law and its policy 
are even more confused. For one thing many of the treatments 
given to psychiatric patients are to some extent experimental 1? or 
at least in the stage of development. Secondly, many, particularly 
those involving personality changes, raise awesome philosophical 
quesnons: As Professor Kittrie says 1 


“ [Where they have been ote often] a tte new personality 
is reformed and even somew: almost as if a new 
soul had been transplanted into an old sae A 

13 Leader, 9, 1963. 
P PE Glee T E A pera. 3.59. The White Paper, 

Better Services for the Mentally Ill 1975 Camd. 6233, says that a Consultative 





Document an the working of the 1959 Act and suggestions for amendments is to 
be fasted carty in 1976, see para. 2.16. 
13 This may alter the relationship between the doctor and his patient, Halushke 


v. University of Saskatchewan (1965) 53 D.L.R. (2d) 436. See generally Fried, 

Medical Experimentation—P ersonal Integrity and Social Policy, and 

Information for Consent in Human Experimentation (1974) 24 U. of T.LJ. 381. 
14 The Right to be Different, Deviance and Enforced Therapy, at p. 388. 
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Another writer has put the matter even more forthrightly Re 
“ Nor is it right to say that the psychiatrist alone can determine 
the goal of the treatment, because any scientific endeavour 
a prior subjective choice of the value that it is to serve. 
This value choice always lies outside the endeavour itself, and 
cannot be part of the science involved in that endeavour.” 

The problems in this area are not reduced by the psychiatrists in- 
ability to agree among themselves, still less to communicate with 
the rest of the informed public what they mean by mental disorder. 
There are of course many cases where all are in agreement as to 
what it is. There are however other cases of abnormal behaviour 
where the description “ mental illness ” or “ mental disorder ” is an 
outrage on liberty itself. John Stewart Mills’ dictum despite being 
oft-quoted still has a persuasive ring. He said **: 

“ The only e for which power can rightfully be exercised 
over any mem r of a civilised community against his will is 
to prevent harm to others... His own good either hysical or 
moral is not a sufficient warrant. He cannot righ y be com- 
pelled to do or forbear because it would be better for him to 
do so, because it would make him py, and because in the 
opinion of others, to do so would be wise, or even right.” 
He was not of course talking in terms of offering therapy to the 
deviants in society but in terms of the use of the criminal law. It is 
dubious if the moral issue is substantially different in this regard.** 
Plainly therpfore on this view, society ought not to treat those who 
differ either in actions or in words or in views from the majority of 
the rest of society as if they were to be deprived of all liberty. 

It is in this respect that the rights of the mentally disordered 
ought to be considered. The Percy Commission concluded that it 
was unnecessary and in some respects harmful to subject the 
mentally disordered to a judicial inquiry on admission to hospital. ™ 
Equally, it may be presumed that, if they had directed their minds 
to the problem they would have objected to a judicial inquiry as 
to the imposition of treatment. On the other hand, the Percy Com- 
mission were mindful of the liberty of the individual. It is suggested 
that one way of matching thn recommendations on compulsory 
detention to what should happen with compulsory treatment is for 
the office of the Official Solicitor to be expanded and for the County 
Court to be invested with a power to consent to treatment.’* If at 





14a Gostin, A Human Condition, p. 116; see also Fried, op. cit., Chap. 6. 

15 On Liberty Chap. 1 Introductory (in the Library of Liberal Arts, Bobbs- 
Merrill Ed. at p. 13). 

16 Kittris, The Right to be Different, Deviance and Enforced Therapy. 

17 At paras. 264-269. 

18 The Davies Committee (para. 7.36) said that there should always be a second 
and independent medical opinion and the Public Policy Committee of the Royal 


42 THE MODERN LAW REVIEW [Vol. 39 


the same timo as this was done there was a notification given of 
the right to object to treatment not merely to the patient (who may 
or may not be capable of understanding it or for whom it is possible 
in some cases to conceive it might be harmful) but also to all rela- 
tives and friends (not mprely the “ nearest relative ”) and at the 
same time the social service area teams within the local authority 
were invested with a duty of considering the desirability of treat- 
ment *® then some of the danger of treatment being imposed on 
the decision of one individual would be reduced. Further, in modern 
times, as has been argued, the substantive and procedural bars to 
action in section 141 seem too extensive and little damage could 
be done and liberty considerably enhanced if the law were to return 
at least to the position in the 1890 Act.*° 

The Davies Committee was as much concerned with matters short 
of litigation as with matters that went that far. Plainly in this field, 
as in others, a great number of cases may arise which are short of 
being litigated. It is to be hoped that any undue bureaucratic power 
being exercised by psychiatric consultants will be remedied through 
the activity of the Davies Committee’s “ Investigation Panels.” 2" 
The Health Service Commissioner is not concerned with matters 
which are “ clinical ” nor with matters which can give rise to litiga- 
tion." However, as this articlg has endeavoured to argue, the true 
complaint that is being made is the undue assumption of power by 
those in physical authority. It is possible that such conduct can be 
complained about by way of the clothing of a malpractice suit. If 
this clothing were not available the complaint would be one typical 
of that with which the Commissioner is intymded to deal and it is 
therefore to be hoped that where litigation does not take place and 
where an investigating panel does not sit the Commissioner will 
be preparrd to investigate such cases.*? 

It seems intolerable that, despite all the checks and balances, 
people should be subjected to compulsory treatment at the un- 
challengeable decision of one hospital consultant. 

JOSEPH JACOB.* 





19 The Local Authority (Social Services) Act 1970, Sched. 1 anticipates that all 
social workers (and not merely mental welfare officers) shell have the right to 
visit their clients whilst they are in hospital, i.e. whilst the client is outside the 
normal area covered by the social worker. provision is wholly independent of 

25 


30 See above page 25. 
The Davies Report, peras. 8.15 to 8.29 and note para. 8.33. 
33 This office is established under the N.ELS. (Reorganisation) Act 1973, Pt. IO, 


rd 
33 Seo the Davies Report, paras. 10.4 and 10.7 and note their reservations about 
the Commissioner's Terms of at para. 10.3. Seo also First Report of the 
Health Service Commissioner, Annual Report for 1974-75. i 
* LL.B.(Lond.). Lecturer in Law, London School of Economics and Political 
Scłence. 


“SOCIAL LEGISLATION ” AND THE JUDGES: 
A NOTE BY WAY OF REJOINDER * 


IN a recent article in the Modern Law Review! Mr. Reynolds 
reviews the judicial fate of the statutory covenants of fitness and 
repair in section 6 of the Housing Act 1957 ° and section 32 of the 
Housing Act 1961,° respectively. He argues that the courts have 
frustrated the social policy and purpose behind these provisions in 
two ways. In the first place, they have treated the statutory covenants 
as though they were ordinary consensual terms in the tenancies to 
which they apply.* Secondly, they have imported traditional common 
law conceptions of fault liability into the statutory obligations.* For 
both these reasons, the statutory covenants have been held to be 
subject to an implied term that notice of want of repair be given to 
the landlord.* And recently the Court of Appeal have held, in a 
similarly restrictive vein, that a landlord’s obligation to maintain in 
a condition fit for human habitation premises let at a rent not 
exceeding certain statutory maxima is subject to the statutory 
standard being attainable at reasonable expense. The purpose of this 
note is to make a number of criticisms of Mr. Reynolds’ article so far 
as it deals with the judicial requirements of notice and reasonable 


expense. 
1. Tae REASONABLE EXPENSE REQUIREMENT 


In Buswell v. Goodwin’ the Court of Appeal held that a landlord 
was entitled to possession of premises subject to a controlled tenancy 





* “ Rojoinder ” iz used in its lay and not its technical pleadings sense. I am sorry 
if this misleads or offends, but on the ether hand even the workaday “reply” is 
Inappropriate in so far as pleadings are concerned, and “retort ™ seemed rather too 
curt and contumelious! 

1 “ Statutory Covenants of Fitness and Repair: Social Legislation and the Judges ” 
(1974) 37 M.L.R. 377-398. 

35 &6 Hz 2, c 56. 

3 9 & 10 Elh. 2, c. 65. 

4 Sæ 37 MLR. at pp. 396-397 referring in particular to the judgments of Lord 
Simonds and Lord Thankerton in McCarrıck v. Liverpool Corporation Pai 
219, g.¥. at pp. 223, 227-229. See also, Lord Porter, ibid. at p. 224. Mr. Reynolds also 
refers to the judgment of Lord Diplock to like effect in O’Brien v. Robinson [1973] 
A.C. 912, 927, 929; and contrasts the judgment of Lord Wright, per contra in 


+ Seo 37 M.L.R. at p. 396-397. If the casse prior to Morgan v. Liverpool Corporation 
[1927] 2 K.B. 131 based the notice requirement on the Iandlord’s lack of access to 
the Mr. 


principle 
ta dacided! chica: presecis A tirlking anslogy to Lord Atkin’ esUsaiat jade es 
Donoghue v. pad bree [1932] A.C. 562, However, Lord Atkin’s reHance on the 
fault principle In this respect H insupportable in so far as the obligation under s. 6 
prima facie 


§ Morgan y. Liverpool Corporation [1927] 2 K.B. 131; McCarrick v. Liverpool 
poration 1947] A.C. 219; O’Brien v. Robinson [1973] A.C. 912. 
7 [1971] 1 W.L.R. 92. 
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on the grounds that a closing order had been made, Tejecting a claim 
by the tenant that the closing order had been made as a result of 
the landlord being in default of his statutory and/or contractual 
repair obligations; and holding besides that, even had the landlord 
been in default, the maxim ex turpi causa non oritur actio did not 
apply since the public interest demanded that the closing order be 
given immediate effect. The court held that the landlord was not 
in default of his obligation under section 6 of the Housing Act 1957 
to maintain the premises in a condition fit for human habitation, 
since in their opinion that obligation was subject to the statutory 
standard being achievable at reasonable expense, and in the instant 
case it was not. 
Mr. Reynolds attacks this decision on two grounds: 


1. That it involves a judicial interpolation which is doubly 
indefensible, in that there is nothing on the face of section 
6 to qualify its absolute terms, and that the legislative 
history of section 6 is overlooked; and 

2. That it conflicts with a previous decision of the Court of 
Appeal. 


The first attack had already been launched by Professor West in 
a case note in the Law Quarterly Review.* For the time being I shall 
deal only with the claim that the decision in Buswell’s case overlooks 
the legislative history of section 6. The argument runs to this effect: 
until 1954 the statutory predecessors of section 6 had demanded that 
a house subject to the obligation be “ in all respects reasonably fit for 
human habitation ”; in 1954 the four italicised words were specifically 
repealed *: ergo, the statutory standard has been since 1954 absolute, 
not subject to any financial limit. With respect, this is not so, for 
two reasons. In the first place both Professor West and Mr. Reynolds 
appear to overlook section 189 of the 1957 Act (the definition section) 
which defines “fit for human habitation ” by reference to sections 
4 and 5 of the Act.** Section 4 of the 1957 Act negatively defines 
“unfit for human habitation” by providing that a house shall not 
be deemed unfit for human habitation unless it is in one or more 
listed Tespects “‘ not reasonably suitable for occupation in that con- 
dition” (emphasis added). Thus the standard is a qualified one: 
indeed, since it was the 1954 Act which mtroduced for the first time 
the statutory definition of “unfit for human habitation,” what 
occurred in 1954 is that, far from making the standard of the section 
6 obligation absolute, Parliament actually cut down its scope and 
range of application.‘ Moreover, one may add that the definition 





8 (1971) 87 L.Q.R. 471. 
* Housing Repairs and Rents Act 1954 (2 & 3 Eliz 2, c. 53), s. 54 (4) and Sth 
Sched. 


10 g, 4 was slightly amended by s. 71 of the Housing Act 1969 (c. 33). S. 5 deems 
back-to-back houses to be unfit for human habitation. 

` 11 This is because a house need not now be “in all respects” fit for human 
habitation, but only in the respects Hsted in s. 4. The mere omission of the words 
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by reference to section 4 in section 189 is not necessary to the con- 
clusion that the standards announced in section 4 apply to section 6: 
for inasmuch as every determination that a landlord is in default 
of his obligation to make premises fit for human habitation under 
section 6 necessarily involves a finding that the premises in question 
are not fit for human habitation, the standard announced by section 
4 will invariably apply. The annotation in Schofleld and Sales to the 
effect that section 4 only defines “ unfit” etc. and not “fit” etc.™ 
appears to overlook both that consideration and section 189. 
Secondly, even if the effect of section 4 is ignored, it does not 
follow that because the 1954 Act left out the words “in all respects 
reasonably” therefore the landlord’s obligation is absolute in all 
That is because those four words merely qualify the physical 
standard of the duty, not its financial extent. 
' Mr. Reynolds’ second criticism of the Buswell case is to suggest 
that it is per incurlam an earlier decision of the Court of Appeal, 
namely, John Waterer, Sons & Crisp Ltd. v. Huggins.“ Quite apart 
from the fact that Huggins’ case was a decision of the Divisional 
Court of King’s Bench,” the court in that case held that the damages 
claimed (which were the only relief asked for by the tenant) were too 
remote.?* This conclusion, once established, was an absolute bar to 
the plaintiffs claim: the question whether the landlord’s statutory 
obligation was absolute or qualified simply did not arise. 

-In the ordinary case a tenant who is faced with dispossession under 
section 17 of the Rent Act after a closing order has been made as 
a result of his landlord being in default of one or more of his 
statutory- repair obligations, may either in many cases appeal 


rr i  a auaaaaaaaaaaaaaaauauaumammmmmmae 
“u in all respects ” might not in itself have achieved this effect: cf. Hall v. Manchester 
Corporation (1915) 84 L.J.Ch. 732. 

13 See Schofield and Sales, Housing Law and Practice (4th ed., 1966), Appendix 
A, p. 94. 

13 “ (R)casonably ” qualifies “ fit etc.” A house cannot be financially “ fit for human 
habitation.” Therefore “ reasonably ” does not qualify the financial extent of the duty. 
, it was held that a landlord could be in default of ss. 14 and 15 of the 


18 Until 1934 there was a general right of appeal subject to a minimum financial 


16 It could not have been within the contemplation of the parties in 1917, when 
the tenancy was granted, that the Rent Restriction Acts would still be in force In 
1930, when the closing order was made: soe esp. (1931) 47 TLR. at p. 306: coL 1, 
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against the closing order and simultaneously claim damages or 
specific performance," or, if he fails or is unable to appeal against 
the closing order, claim damages. The situation in Buswell’s case 
was peculiar in that, so far as can be gathered from the judgment of 
Widgery L.J.,** at no time during the tenancy had the landlord or 
his predecessors been in default of section 6, Le. the house had 
always been in such a condition that it could not be made fit for 
human habitation at a reasonable expense. Subject to limitation of 
actions and the requirement that the landlord be actually or con- 
structively aware of lack of repair, a tenant would have the rights 
mentioned above wherever a house had been either fit for human 
habitation or capable of being made so at a reasonable expense at any 
time during the contractual term or any derivative statutory tenancy. 

What the decision in the Buswell case comes to, therefore, is that 
where, through no fault of the landlord, a house cannot be made 
reasonably suitable for occupation at reasonable expense, the land- 
lord is not to be penalised merely because he happens to own a house 
let at an exceptionally low rent: a conclusion with which most people, 
tenants included, are not likely to disagree. 

However, there remains to be dealt with the simple assertion that 
Buswell reads into section 6 words which are not there. The first 
thing to notice is that counsel for the tenant in Buswell’s case con- 
ceded the point, and the judgment of Widgery L.J. was extempore: 
so that crusaders against Rachmanism, real or imagined, need not 
cry craven. The Court of Appeal simply refers to the fact that a 
lessor’s obligations under the other provisions of the Act are 
restricted by a reasonable expense requirement. Mr. Reynolds 
describes Widgery L.J.’s reference to the other repair provisions 
of the Act as an “ inapt analogy ” *° quoting a dictum of Lord Romer 
in Summers v. Salford Corporation: “ [Section 6] is not an enact- 
ment designed for the purpose of clearing, slum areas but is... a 
provision designed for the purpose of compelling landlords . . . to 
seo that their tenants are properly and decently housed.” ™ It is 
important to observe the context in which this dictum occurs: Lord 
Romer is discussing how serious a defect must be for it to cause a 
house to be not “ in all respects reasonably fit for human habitation ” 


he was time-barred (the right of appeal ts Hmited to a period of 21 days after the 
making of an order). Widgery L.J. left open the question whether the tenant might 
have challenged the closing order in some other way. 

18 See the Housing Act 1974 (c. 44), s. 125. Jeune V. Queen's Cross Properties 
[1974] Ch. 97, per Pennycuick V.-C., seems to have been widely mimmderstood as 
having decided that the landlord's repair covenant was in generally “appropriate 
circumstances” specifically enforceable: sco e.g. tho All ER, W.L.R. and LR. 
heednotes; English and Empire Digest, VoL 31 (D, Landlord and Tenant 51400; 
L.A.G. Bulletin, Sept. 1973, p. 199; 125 N.LJ., January 23, 1975, at p. 80 (Alec 
Samuels). In fact, the ratio decidendi of that caso was relatively narrow, being con- 
ditioned on the special circumstance that the tenant could not himself repair the 
balcony the subject of complaint without technically trespassing: soo [1974] Ch. 
at p. 100, letters A and B. 

19 See [1971] 1 W.L.R. at p. 9%, letter E. 

20 Seo 37 M.L.R. at p. 385. 31 [1943] A.C, 283 at p. 297. 





Jan. 1976] “ SOCIAL LEGISLATION” AND THE JUDGES: A NOTE 47 


within section 2 of the 1936 Housing Act. He observes that a defective 
window sash (the defect in that case) could hardly entitle a local 
authority to make a demolition order, and it is then that he draws 
the distinction referred to. The first thing to point out is that Mr. 
Reynolds’ citation of Lord Romer’s dictum is itself inapt because 
the provisions referred to by Widgery L.J. have nothing to do with 
slum clearance.” The second point is that Lord Romer’s distinction 
is in fact needless, and is made to meet a difficulty that is not there, 
for it is not now, nor was it then, the law that a demolition order 
could be made merely on the grounds that a house was unfit for 
human habitation, but only on the grounds that it could not be 
made fit for human habitation at a reasonable expense.” 

Professor West makes the point that section 6-is “no more than 
an amendment of the general law of landlord and tenant ” while the 
other provisions are “purely administrative law”; and he cites 
McCarrick v. Liverpool Corporation * in which it was held that the 
provision in section 6 must be construed as though it were just 
another consensual term of the tenancy without regard to its 
statutory origin. In so far as Professor West’s point is that McCarrick 
leads to the conclusion that section 6 is qua fictitious contractual 
term absolute, it is formidable but not perhaps insuperable. Before 
dealing with that point, it will be convenient to consider the other 
point that arises out of his distinction, which seems to be that 
section 6 and section 9 have wholly different functions, and the 
Court of Appeal have proceeded on false analogy. Both Professor 
West and Mr. Reynolds assume that that is what the Court of Appeal 
did—draw an analogy. That is hardly fair to the Court of Appeal: a 
more flagrant breach of the expressio unius exclusio alterius 
principle would be difficult to imagine. Assuming, however, for the 
moment that analogy was the Court of Appeal’s only resource, is it 
true that sections 6 and 9 are wholly different in function? Sig- 
nificantly, the power to require repairs was first introduced in section 
15 of the Housing Act 1909** the very section which made the 
section 6 obligation apply during as well as at the commencement 
of a tenancy: the power there given was specifically designed to 
ensure the performance of the section 6 obligation. Local authorities 
were given power to enter and inspect *: that fact, coupled with the 
fact that exclusion of the obligation was permitted (and still is) only 
if the tenant undertook to maintain the premises in a condition fit 
for human habitation,?’ would point to the primary function and 
objective of the section being to ensure, in the public interest, mini- 
gst gery Mie te a en ee 


23 Widgery L.J. was referring to the power to require repairs to be done and 
powers given to local authorities by ss. 9-15, Housing Act 1957. Lord 

Romer was referring to the provisions now in ss. 17-19 of the 1957 Act. 

23 See Housing Act 1930, s 19; Housing Act 1936, s 11; Housing Act 1957, 
s. 16, 17. 

24 [1947] A.C. 219. 

. 25 9 Edw. 7, c 44. 

26 Ibid. s. 15 (2). 27 Ibid s 14; Housing Act 1957, s. 6 (2). 
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mum housing standards, rather than simply to augment statutorily 
the minimal duties of a landlord at common law. The subsequent 
legislative history of the two provisions is as follows. In 1919 a 
general power to require repairs was introduced **: this new power 
was, however, unlike that in section 15 of the 1909 Act, qualified by a 
requirement that the statutory standard be attainable “ without 
reconstruction,” a requirement replaced in 1930 by the current 
“ reasonable expense ” requirement.” In 1925, with the consolidated 
Housing Act of that year, the special original power in section 15 
of the 1909 Act was abrogated, and the provision now in section 6 
basically assumed its present form.*° Historically, therefore, there 
was a close connection between the provisions now in sections 6 and 
9 of the 1957 Act. But any argument that a limitation inherent in 
section 9 must, therefore, qualify the obligation in section 6 meets 
with the difficulty that section 15 of the 1909 Act specifically pro- 
vided, as do later Acts, that the power to require repairs is not to 
prejudice a tenant’s other remedies.** Even in its original form, 
therefore, the provision giving to local authorities the power to 
require repairs was essentially in the nature of additional machinery 
for the enforcement of an independent contractual right. 

In the light of what has been said, it might seem difficult to justify 
the Buswell decision: but that would be to ignore one additional 
consideration. Section 6 (2) begins with the words “ subject to the 
provisions of this Act.” >? It is submitted that the first clause of 
section 6 means that the obligation in that section ends where the 
need for closing and demolition orders begins, namely, where 
premises are incapable of being made fit at a reasonable expense. 
The clause “ subject to the provisions of this Act ” is properly used 
only where there would otherwise be conflicting provisions **: its 
use suggests and recognises that section 6 is inconsistent in effect 
with section 9. 

The very existence of the provisions in sections 9-15 of the Act, 
however, raises the question what separate function section 6 can 


ees 
38 Housing, Town Planning, etc. Act 1919 (9 & 10 Geo. 5, c 35), ı 25. The 
Power was confined to houses “ suitable for occupation by persons of the working 
classes.” 
3° Housing Act 1930 (20 & 21 Geo. 5, c. 39), s. 17. 
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have, if, as the Court of Appeal have held, both remedies are 
subject to a reasonable expense requirement. The answer must be 
that tenants of premises subject to section 6 have at least three 
advantages. The first is that they have a direct contractual remedy 
against the landlord, not subject to the discretionary intervention of 
their local authorities. The second is that they are entitled at the 
commencement of the tenancy to repudiate the tenancy if the 
landlord is in default of section 6.%* The third is that they may in 
certain circumstances withhold rent in lieu of the landlord fulfilling 
his obligation.* 
2. THe NOTICE REQUIREMENT 


It will be recalled that in reading a notice requirement into the 
statutory fitness and repair provisions, the courts have been guided 
by two considerations: the first being that the statutory obligations 
arise by way of the implication of a covenant into the relevant 
tenancies, and are, therefore, to be read as though they were con- 
sensual rather than statutory in origin; and the second that landlords 
should not be liable where they are not at fault. Mr. Reynolds’ 
argument is that both considerations are alien to the nature and 
purpose of the “ social legislation ” to which they have been applied. 
In its general aspect that argument raises issues which are too far- 
ranging to be dealt with properly here; but a couple of specific 
observations can be made. First, it is no use likening section 6, as 
did Lord Wright,°* to provisions in the Factory Act: the whole point 
is that those provisions do not, whereas section 6 does, employ the 
fictionalistic technique of implying a covenant into an agreement; 
and if Parliament chooses to express itself in a roundabout way, no 
one, least of all Parliament, can complain if the courts interpret the 
expression chosen au pied de la lettre. Secondly, it is ironical that 
the very literalism which is the tenant’s worst enemy in regard to the 
notice requirement becomes the tenant’s best friend as regards the 
Buswell issue. 

Even if it is conceded, as in this writer’s opinion, pace the memory 
of Lord Wright, it must be, that the courts were right to apply the 
general law regarding notice in relation to repair covenants to the 





™ Ordinarily a tenant may not throw up a tenancy for breach of covenant to 
repair, soo e.g. Surplice v. Farnworth (1844) 7 M. & G. 576; Johnstone v. Milling 
(1886) 16 Q.B.D. 460. But the statutory obligation is (and was until 1909 solely) 

to take effect by way of the tmplication of a condition: cf. the position at 
common law with regard to furnished tenancies: see e.g. Smith V. Marrable (1843) 
11 M. & W. 5; Wilson v. Finch Hatton (1877) 2 Ex.D. 336. It was held, in line 
with the common law position on furnished tenancies (seo e.g. Harrison v. Malet 
(1886) 3 T.L.R. 58), that the statutory condition implied a promise for breach of 
which a tenant could sue for damages: Walker v. Hobbs & Co. (1889) 23 Q.B.D. 458. 
That ruling is now made redundant by the statutory implication of an undertaking. 
This appears to have been overlooked by Lord Stmonds in McCarrick v. Liverpool, 
Corporation [1947] A.C, 219 at p. 228. 

35 The circumstances referred to are that they have actually spent money on 
ropairs which the landlord was statutorily bound to do: see Lee-Parker v. Izzet 
[1971] 3 A ER. 1099 at p. 1107. 

36 In Summers v. Salford Corporation [1943] A C. 283 at p. 293. 
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statutory covenants, it is still possible to argue, as indeed Mr. 
Reynolds does, that in applying the general law to the statutory 
covenants the courts have exceeded the bounds of necessity by 
developing and expanding the general law in a manner which is 
particularly incompatible with the social objectives of the statutory 
covenants. Mr. Reynolds claims that this has been done in two ways. 
First the courts have required notice even where the landlord has 
had a right to enter and view the state of repair. Secondly, notice 
has been required even where the defect is latent. 

McCarrick v. Liverpool Corporation" finally established that a 
landlord was not liable under the statutory fitness provision without 
notice of want of repair even where he had a right of inspection. In 
so holding the House of Lords was particularly impressed by the 
fact that the statutory fitness provision had been re-enacted without 
material alteration in 1936, and thought Parliament must, therefore, 
be taken to have known and approved of the decision of the Court 
of Appeal in Morgan v. Liverpool Corporation * that a right of 
inspection did not destroy the need for notice. Mr. Reynolds argues 
that McCarrick v. Liverpool Corporation “ failed to advance any 
new foundation for the notice requirement” and that the decision 
in Morgan’s case was out of line with the rationale of the notice 
requirement as previously developed. That rationale, he maintains, 
was that the landlord had no right of inspection. 

Since the statutory covenants are to be regarded as ordinary con- 
sensual terms of the tenancies to which they apply, the only possible 
justification for the requirement that notice be given to the landlord 
in order to activate his repair obligation is that a term may properly 
and must be implied to that effect. There are two possible ways of 
justifying the implication of a term that notice be given. One is that 
the lessor cannot know when repair is needed. The second is that 
the lessee is in a better position to know when repair is needed. 
Obviously the first reason is a fortiori on the second, and if strictly 
interpreted may only be relied on when there is no right of entry. 
And naturally if there is no need to rely on the second reason, that 
is, if in a particular case there is no right of entry, judicial caution 
will lead to the rule being stated narrowly. What Atkin L.J. said in 
effect in Morgan’s case was that the true principle was the second 
reason given above, that no case was inconsistent with this, and that 
some indeed supported it. 

. There are only three cases which even remotely support Mr. 
Reynolds’ claim that the first reason is the exclusive rationale of 
the rule. The majority judgments in Makin v. Watkinson ** empha- 
sise the lessor’s inability to inspect and the dilemma with which he 
is consequently faced of breaking his repair covenant or trespassing. 
Then there are a couple of obiter dicta from the judgments of Lord 


37 [1947] A.C. 219. 
88 [1927] 2 KB. 131. 
39 (1870) L.R. 6 Ex. 25. 
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Collins M.R. in Tredway v. Machin** and of Lord Sumner in 
Murphy v. Hurly.“ As to these, it is important to notice that Lord 
Collins’ dictum could not have been intended to be exhaustive or 
definitive of the grounds for implying a term requiring notice into 
repair agreements, for he afterwards refers to Hugall v. M’Lean“ 
without qualification and follows that case in so far as it held that 
means of knowledge are not equivalent to actual knowledge on the 
part of the landlord. Lord Sumner’s dictum is really no more than 
a direct quotation from that of Lord Collins’ in Tredway v. Machin; 
and none of the doubts subsequently to be found in his judgment over 
Hugall v. M’Lean are directed to the ruling in that case that means 
of knowledge (including a landlord’s right of entry) are not sufficient 
to dispense with the notice requirement. On the other hand there 
are three cases which go against Mr. Reynolds’ explanation of the 
notice requirement.“ The first of these, London and South Western 
Ry. v. Flower,“ he claims “ concerns not the common law of land- 
lord and tenant but construction of a private Act of Parliament ”: 
that ignores the fact that all three members of a strong court “ in 
that case expressly relied on Makin v. Watkinson, because as Brett 
J. said “ [t]he Act is not a contract between parties but is next door 
to it...” * and Brett and Denman JJ. made some very relevant 
expressions of principle." Torrens v. Walker“ and Hugall v. 
M'Lean“ Mr. Reynolds admits are indistinguishably against him, 
but he says that it is doubtful whether they can stand with Murphy's 
case. However, Torrens v. Walker was referred to without dis- 
approval by both Lords Atkinson and Parmoor in Murphy’s case.*° 
E oA Ed EN RE ed 


40 (1904) 91 L.T. 310. 41 [1922] 1 A.C, 369. 

42 (1885) 53 L.T. M. 

43 In Morgan v. Liverpool Corporation [1927] 2 K.B. 131 at p. 142, Lord 
Hanworth M.R. refers to Broggi v. Robins (1899) 15 T.L.R. 224 as enother authority 


to the effect that notice is required even where the landlord has a right of entry; as 
does Lord Porter in McCarrick’s case. 

44 (1875) 1 CPD. 77. 

as 


50 
opportunity of performing his obligation”: bid at 86. (Nothing seems to turn 
on the peculiar relief sought by the plaintiffs in Flower’s case, namely 
of expenses incurred in carrying out the defendants’ obligation.) 

48 [1906] 2 Ch. 166. 

49 (1885) 53 L.T. 94. 

so [1922] 1 A.C. 369 at pp. 383, 394. Attention should also be drawn to the 
remarkable statement of Lord Atkinson: “ The justice and reasonableness of modify- 
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Murphy’s case has to be read securdum subjectam materiam. It 
was a case of a sea wall which was probably not in the possession 
and control of tenants who abutted it, and certainly not in the 
possession and control of those who did not, and there would be 
tenants who could not know of the want of repair which might 
occasion their claim. Hugall v. M’Lean was criticised not because it 
held that means of knowledge are not equivalent to knowledge on 
the part of the landlord, but because it held that the notice rule 
applied where the tenant had no means of knowing while the land- 
lord did. Moreover, Lord Sumner was careful to distinguish the 
facts in Murphy’s case from Hugall on the basis that in Murphy’s 
case the landlord had all but actual knowledge of the defects in the 
sea wall." : 

In this state of authorities, there was nothing improper in the 
conclusion arrived at by the Court of Appeal in Morgan’s case. But 
Mr. Reynolds is in any case not entirely fair in saying that no new 
foundation for the notice rule was advanced in McCarrick’s case. 
The judgment of Lord Uthwatt provides a very useful analysis of 
the juristic basis underlying the judicial implication of a notice 
requirement into covenants to repair." One factor emphasised by 
Lord Uthwatt is that the obligation now in section 6 covers a multi- 
tudinous range of both serious and trivial defects, many of which 
the landlord could discover only by continuous attention. The 
imposition of strict liability with respect to personal injury caused 
by defects not necessarily discoverable by the exercise of proper 
diligence and care in the making of regular inspections would pro- 
duce a clear injustice that would far outweigh any benefit to be 
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inferred the notice requirement, expressed an opinion was nothing if not in 

Ime with the latest pronouncement of the House of Lords on the subject. 

1 [1922] 1 A.C. 369 at pp. 388, 389. 

3 See [1947] A.C. 219 at p. 231. Lord Uthwatt refers to Mackay v. Dick (1881) 

251 at p. 263, per Lord Blackburn; and to Vyse v. Wakefield (1840) 6 
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gained from an increase in dutifulness on the part of landlords. But, 
unless notice is required, how can that injustice be avoided? The 
tortious notion of fault liability is inapplicable, because the land- 
lord’s obligation is contractual: that is not to fall prey to the privity 
of contract fallacy because at common law the landlord has an 
immunity in tort, and even if he were not immune, his tort duty 
would not be so high as the statutory duty. The only way to qualify 
the absolute contractual duty under the statute is through the 
machinery of implied terms. Reading implied terms into contract 
is always an artificial exercise, but fiction becomes fantasy if a term 
reflecting fault liability or some rule of constructive notice is to be 
implied into a landlord’s covenant to repair. 

Mr. Reynolds submits that the House of Lords broke new ground 
in O’Brien v. Robinson °*** by extending the notice requirement to 
latent defects. All that will be said here is that while Mr. Reynolds 
says that the House of Lords in McCarrick did not regard Morgan 
as a case on latent defects,** in fact the majority ** in McCarrick 
say that Fisher v. Walters*’ cannot stand with Morgan,"* which 
clearly indicates that they regarded Morgan as a latent defect case 
or at least that they regarded the principle of that case as extending 
to latent defects. 

If Mr. Reynolds’ anatysis of the legitimacy of the notice require- 
ment wears the aspect, at least in- the case of “ patent defects,” of 
being in the nature of an autopsy, it is made to look even more 
cadaveral by the Defective Premises Act.°*® Under section 4 of that 
Act a landlord will now owe a duty * wherever he knew or ought 
to have known in all the circumstances of a defect for which he 
would have been liable * had notice of that defect been given to him. 
The duty is to “‘ see that (persons to whom the duty is owed) are 
reasonably safe.” The standard of care is what is “‘ reasonable in 
all the circumstances.” And the duty is owed to “all persons who 
might reasonably be expected to be affected by defect in the state 
of the premises ” in respect of personal injury (whether mental or 
physical) and property damage. Relevant circumstances are bound 


53-54 (1973) A.C. 912. 

55 See 37 MLL.R. at p. 388, n. 97. 

56 Lords Thankerton, Simonds and Macmillan. 

s7 [1926] 2 K.B. 315. 

58 See [1947] A.C. 219 at p. 228, per Lord Simonds (with whom Lords Thankerton 
and Macmillan agreed: ibid. at pp. 223, 230) who says that Fisher v. Walters is 
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to include the discoverability of defects, the facility with which 
the landlord may inspect, and, it is submitted, the landlord’s 
economic means.*? *? 

M. J. Rosimson.* 





IMPOSSIBLE ATTEMPTS—ANOTHER VIEW 


SOMETIMES people take steps towards the perpetration of crimes 
which they cannot commit. The vexatious problem of the man who 
tries to steal his own umbrella, to handle stolen goods which have 
ceased in law to be stolen or to poison his wife with a minute quantity 
of cyanide is one that has been taken up by the Law Commission’s 
Working Party on Inchoate Offences.’ The decision of the House of 
Lords in Haughton v. Smith? has now put an end to some of the 
uncertainty which arose in this area as a result of conflicting judicial 
authorities, but there are issues which still remain unanswered. That 
not every attempt to do the impossible ought to give rise to criminal 
liability is common ground among the many who have pondered 
over the matter, but there is little accord as to where the line should 
be drawn. However, there is more consensus with respect to the 
method of approach. It is generally agreed that the problem is 
essentially one of discovering the conceptual distinctions which 
differentiate one impossibility situation from another and con- 
structing a classification accordingly. 

It is proposed to consider the unsatisfactory nature of some of 
these classifications and then to discuss the respective merits of the 
subjective and objective approaches to the law of attempt with a 
view to seeking a more effective solution. 


“ PURE AND CONSEQUENTIAL CIRCUMSTANCES ” 


Professor J. C. Smith? provides a most useful preliminary analysis 
of the different types of circumstances surrounding any given 
criminal event which he believes have to be distinguished before 
any classification of impossible attempts can be made.* Some circum- 
stances are irrelevant to the issue of the defendant’s criminal 
liability, e.g. where the crime charged is being in possession of a 
firearm without a licence, the fact that the defendant’s gun is loaded 
is immaterial. Relevant circumstances are those without which the 
crime intended by the defendant could not be committed. These 
essential circumstances are sub-divided into two, the pure and the 
consequential. Pure circumstances are those which are specifically 
mentioned in the definition of the offence as part of the actus reus, 
e.g. if goods are not “stolen” according to the definition of that 
term contained in the Theft Act * then a pure circumstance is missing 
and the offence of handling cannot be committed. Consequential 
circumstances are “ those the existence of which is essential to the 


1 Inchoate Offences: Conspiracy, Attempt and Incitement, Working Paper No. 50 
(1973), referred to hereinafter by paragraph numbers only. 
2 [1973] 3 AIL ER. 1109. : 
3 J. C. Smith, “ Two Problems in Criminal Attempts” (1957) 70 Harv.L.R. 422. 
4 Ibid. at pp. 424-426, 
5 s 24, 
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occurrence of the consequences ” intended by the defendant, though 
not necessarily required by the definition of the crime, e.g. on a 
charge of larceny, whether there was anything in the pocket into 
which the defendant put his hand with intent to steal, or on a charge 
of burglary, whether the key which the defendant inserted into the 
lock was capable of opening it. Both the examples and the comments 
of Professor Smith indicate that consequential circumstances are 
those which are of fundamental relevance to the project in hand. 
They are the basic ingredients which render the project capable of 
commission and go to the very root of the enterprise. In most cases 
they relate to the existence or presence of the objects of the offence 
and the availability of sufficient means to carry out the intended 
action at the appointed time and place. 


PROFESSOR SMITH’S TWOFOLD CLASSIFICATION 


However, Professor Smith makes less than full use of this Muminat- 
ing analysis in the exposition of his twofold classification of impos- 
sible attempts. Into his first category (category I) are placed the 
following situations: 
(a) The defendant tries to steal a ring from X’s pocket but there 
is no ring there. 
(b) The defendant tries to break into a safe but his tools are 
inadequate. 
(c) The defendant tries to poison X but uses an insufficient 
quantity of cyanide. 
(d) The defendant who is impotent tries to have sexual intercourse 
with X without her consent. 
(e) The defendant tries to deceive X into giving him money by 
a false representation about a matter about which X happens 
to know the truth. 


A variety of explanations are given for linking these situations 
together. The American case of The People v. Jaffé* is cited" for 
the proposition that in each case “ the immediate act contemplated 
by the defendant would have been criminal if it could have been 
carried out.” Professor Smith himself suggests that “the conse- 
quences which they (the defendants) sought to produce would most 
certainly have constituted a crime in the actual existing circum- 
stances.” * But what he notably fails to mention, despite the ter- 
minology he was at such great pains to evolve, is that a common 
denominator is also to be found in the absence of a consequential 
circumstance which prevents the commission of the crime in each 
case. 

Professor Smith’s second category (category II) is based upon a 


€ 185 N.Y. 497; N.E. 169 (1906). 
T Loc. cit. at p. 440. 
8 Ibid. at p. 437. Professor Smith surely means non-existence of a pure circum 
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defect in the pure circumstances: “ The defendant produces all the 
consequences he sets out to produce, and does so with the mens 
rea of a specific substantive crime, but owing to the existence of a 
pure circumstance unknown to the defendant, these consequences 
do not constitute the actus reus of that crime.” ° Into this category 
fall the following situations: — 


(w) The defendant has sexual intercourse with a woman believing 
her to be a mental defective which she is not. 

(x) The defendant receives goods believing them to be stolen but 
they have ceased to be so. 

(y) The defendant, believing himself to be 15, has sexual inter- 
course with X against her will In fact the defendant is 13. 

(z) The defendant retains property taken by his three-year-old 
son, believing the property is stolen. 


In both categories I and II the crime intended by the defendant 
cannot be carried out owing to the absence of an essential circum- 
stance, consequential in the one case, pure in the other. Professor 
Smith can provide no coherent justification for distinguishing the 
two for the purposes of imposing criminal liability, yet he advocates 
liability in the first but not in the second category. In terms of the 
external realities, the absence of cither a pure or a consequential 
circumstance precludes the commission of the intended crime. 
Professor Smith himself is forced to concede “that from the point 
of view of the moral culpability of the actor, there is no difference 
between the two types of case; . . it may also be said that if the 
object of the law is to deter, there $ no valid ground for distinguish- 
ing between them.” ° Strange results are likely to flow from 
such a distinction, as Professor Smith himself illustrates.** A sheriff 
who bas no knowledge of the fact that he has been given a mandate 
to shoot his prisoner that day, kills him according to the manner 
prescribed by law for his death in pursuance of a personal vendetta. 
He would not be guilty of attempted murder, since, the killing being 
lawful, the case comes within the second category owing to the 
defect of pure circumstance. However, a soldier who, intending to 
kill his drill sergeant, mistakenly kills an enemy in action will be 
guilty of attempted murder of the drill sergeant. The case comes 
within the first category since there is a defect in consequential 
circumstance, the intended victim being absent at the time. Professor 
Smith is forced to concede that the distinction between these two 
cases is no more than “error as to attribute and error as to 
identity.” He might also have added that the difference between 
pure and consequential circumstances is at no time much greater 
than this. In his view, however, it achieves a “‘ common sense result ” 


DO r Immm 
® Ibid. at p. 435. 
1¢ “Two Problems in Criminal Attempts Re-Examined” [1962] Crim.L.R. 212 
at p. 217. 
11 70 Harv.L.R. at pp. 445-446. 12 Ibid. at p. 446. 
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since ‘‘ whereas the soldier might be expected to go on trying to shoot 
his drill sergeant, the sheriff had no further object in view.” = If 
that is the case it is hard to see what common sense result will flow 
from acquitting a man who intended to handle a particular item of 
property which had ceased to be stolen, since he might well be 
tempted to try it again, should the opportunity arise. 

` The main reason why Professor Smith takes the stand he does is 
set out in an article in 1962.1* Situations in the second category 
involve no failure of purpose; hence they do not “look like” 
attempts. This subjective impression of what attempts look like is not 
shared by others and Professor Glanville Williams has pointed to the 
more significant objection to such a rationalisation, namely, that 
Professor Smith’s second category also covers cases in which the 
defendant does not carry out his purpose at all though had he done 
80, a defect of pure circumstance would have prevented him from 
being liable for the full offence. 


Proressok WILLIAMS’ APPROACH !* 


Professor Williams sees no policy justification for differentiating 
between the first and second categories so far as criminal liability 
is concerned. In his view defendants in the second category may 
constitute as great a danger to the public as those in the first. His 
own approach is a different one and whilst it is less dependent upon 
conceptual niceties, it would go considerably further in imposi 
liability. The only significant test he believes is whether or not the 
accused’s intentions are criminal. If they are so and if he takes 
proximate steps towards their execution, he will be guilty of attempt 
irrespective of impossibility in any shape or form. If they are not 
criminal, he will not be liable. Thus, within this classification it 
would only be in situation (z) or, by way of further example, where 
a male defendant intends to have sexual relations with another 
consenting male both being over 21 believing this still to be an offence 
—that there would be no liability. 

Once again this approach is likely to produce some absurd results, 
e.g. my uncle, the black sheep of the family, offers me a brand new 
tape recorder at a fraction of its known retail cost. I am certain 
that it is stolen, but acquire it nonetheless. In fact it is not stolen, 
but I would be liable for attempting to handle stolen property, an 
offence carrying a maximum penalty of 14 years’ imprisonment. 
It is curious to think that Professor Williams would no doubt 
support the acquittal of a defendant who has produced actual social 
damage without the requisite mens rea and yet seek the conviction 
of a defendant who has done nothing unlawful, has come nowhere 


13 Ibid. at p. 446. 

14 Supra, i 10.. 

15 “ Criminal Attempt—A Reply ” [1962] Crim.L.R. 300 at p. 303. 

18 Seo Glanville Wiliams, Criminal Law: The General Part (2rd ed., 1961), pp. 
633-637; and [1974] C.LJ. 31 for a note on Haughton v. Smith. 
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near to causing any social damage, but who has had wrongful 
thoughts. 
THE WORKING PAPER 

The Law Commission’s working party in their Working Paper concur 
with Professor Williams (a member of the working party) that 
basically the only attempts which merit exclusion from liability are 
those where the intention is to commit what in law is not a crime. 
They are persuaded by what they describe as the subjective approach 
which is directed towards the mental state of the accused and 
ignores the fact that the crime may be impossible to commit owing 
to the surrounding circumstances. Their interest in pursuing it would 
have best been served without a classification at all. The simplest 
solution would have been to assert that in all other instances save 
those in which the defendant intends to do what is not forbidden 
by the criminal law, providing mens rea and their proposed substan- 
tial step test?’ requirements are complied with, there may be 
liability for attempt, notwithstanding any issue of impossibility. As 
it is, however, the working party arrived at a classification after 
detailed consideration of a series of hypothetical examples which 
eventually dictated it. This classification is intended to cover any 
and every convincing case but lacks any guiding statement of 
principle **: 

(i) A person may be guilty of an attempt to commit a crime 
notwithstanding that the means by which the crime is intended 
to be committed would in fact be inadequate for the 
commission of the crime. 

Gi) A person may be guilty of an attempt to commit a crime 
notwithstanding that— 

(a) the person in respect of whom the crime is intended to 
be committed is dead, does not exist or does not possess 
a characteristic which the person believes him to possess 
(necessary for the crime); 

(b) the property in respect of which the crime is intended to 
be committed does not exist or does not possess a 
characteristic which the person believes it to possess 
(necessary for the crime); 

(iii) Save as aforesaid a person is not guilty of an attempt to 
commit the crime if he could not commit the crime contem- 
plated owing to the non-existence of an element required by 
law for that crime. 

Gv) The principles outlined in @, (ii) and Gif) should apply also to 
incitement and conspiracy. 


Situations (b), (c), and arguably (d) and (e) would come under 
head (i), situation (w) under (ii) (a) and situation (x) under Gi) (b). 
Situation (y) is not covered although there is little to distinguish it 


17 Para. 74. 10 Para. 136. 
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morally or conceptually from (w) and (x). It will therefore come 
within paragraph (iii). Rather more perplexing are several examples 
discussed by the working party, which they expressly state ought 
to give rise to liability and be covered by the classification: 


(p) The defendant, intending to kill P, fires a number of bullets 
into the bed in which he believes P to be sleeping. In fact, P 
is (1) behind the wardrobe, or (2) in the next room, or (3) 
eyen in another country.’* 

(q) The defendant shoots at a stump wrongly believing it to be 
aman.” 


In fact it is arguable that (p) (1) and (2) are not impossibility 
situations at all but, assuming that they are, it is dificult to see how 
(p) fits within the classification. The chief reason for this appears to 
be the confusion which runs throughout the paper on the difference 
between the presence and the existence of a person or object. 
Example {p) is described as involving persons who do not exist, yet 
this is clearly not the case.” Similarly in (q) where D shoots at a 
stump wrongly believing it to be his neighbour. The sams would 
be true in a situation (a) case where the defendant intends to steal 
one of the Crown Jewels which he believes to be in X’s pocket but 
which is in fact secured in the Tower of London. What is really 
being alluded to is the existence of a state of facts not the existence 
of a person or object.*? The question remains how these situations 
in which there is a defect in the consequential circumstances are 
to be dealt with since they do not come within paragraph (ii) either 
which relates only to situations apart from those mentioned in 
paragraphs (i) and (ii) where the impossibility is due to the non- 
existence of an element required by law for that crime; in other 
words, where what is missing is a pure and not a consequential 
circumstance. There is then clearly a danger in permitting examples 
to determine a classification. Where a slightly different factual 
situation arises, the classification cannot be guaranteed to cope since 
there is no guiding statement of principle to fall back on. 

Finally it would seem to be most extraordinary that a working 
party set up to reform the law of attempt should ultimately be forced 
to concede that its proposals, owing to their “ extreme breadth of 
operation,” are capable of causing injustice and that it will therefore 
be up to the police and the courts to use their discretion to avoid 
this.2" 





18 Para. 131 b). 

20 Para. 128, 

21 Para 133. ‘ 

32 For a formulation besed on such lines, see Report of the Criminal Code Bill 
Commission, C. 2347, 1879 There is nothing to suggest that the Working Party 
intended “posses a characteristic which the person to 
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HAUGHTON vy. SMITH 


The House of Lords in Haughton v. Smith was not persuaded by 
the arguments which found favour with the Working Party and even 
exceeded Professor Smith ™ in its zeal to restrict liability for attempts 
to do the impossible. The speeches of their Lordships are dis- 
tinguished by their grasp of the fundamental issues raised in this area 
and by their bold articulation of principle. However, in so far as 
further classifications are suggested, their decision is not without 
its difficulties. 

The factual situation was a familiar one. Stolen goods were inter- 
cepted by the police who then left them to be received by the handler 
in order to catch him. The matter for the court to decide was 
whether there could be an attempt to handle stolen goods, since 
the goods had ceased to be “stolen” as a result of the police 
intervention and there could therefore be no conviction for the full 
offence. The decisions in Percy Dalton,?* McDonough,” and 
Donnelly ™ favoured acquittal in these circumstances, whilst those 
in Millar and Page’ and Curbishley and Crispin®® favoured 
conviction. 


COURT OF APPEAL *! 


Lord Widgery C.J. was prepared to follow Percy Dalton and acquit 
the defendants. He suggests that a twofold classification will cover 
every case of attempt. The situation in Smith came within his second 
category which resembles Professor Smith’s second category and 
covers cases where there is a defect in the pure circumstances. ‘‘ The 
second class of case where attempts is sought to be charged,” said 
Lord Widgery, “is where the defendant has meticulously and in 
detail followed every step of his intended course believing through- 
out that he was committing a criminal offence and when in the 
end it is found he has not committed a criminal offence because in 
law that which he planned and carried out does not amount to a 
criminal offence at all’’** His Lordship appears to have been 
persuaded by the main thrust of Professor Smith’s argument that 
where there is no failure of purpose on the part of the defendant, 
there cannot be an attempt. However, as mentioned above, Professor 
Smith’s argument does imply that even where there is a failure 
of purpose, if steps are taken towards the performance of an act 
which if completed would not amount to an offence, this ought not 
to constitute an attempt either. It is not clear whether Lord Widgery 
shares this view. Certainly he never says as much in his judgment. He 
approves of the conviction in Curbishley and Crispin for attempt to 
handle stolen goods recovered by the police where the defendants 


™ For Professor Smith’s commentary on Haughton v. Smith, e [1974] Crim.L.R. 
305. 
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27 (1962) 47 Cr. App.R. 37. a8 [1970] N.Z.L.R. 980. 
39 (1965) 49 Cr.App.R. 241. 30 (1970) 55 Cr.App.R. 310. 
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had taken steps towards but had not completed their plan of action. 
Lord Widgery places this case within his first category but this may 
be explicable in terms of his somewhat idiosyncratic interpretation 
of the facts. The defendants planned to pick up some stolen skirts. 
They arrived at the appointed spot to find nothing there since the 
police had arrived before them. According to Lord Widgery, this 
situation is akin to situation (a)}—the accused intends to steal goods 
which are not physically present. It was not in his view sufficiently 
indicated, nor was it part of the reasoning in the judgment, that the 
goods had ceased to be stolen. There was, in Professor Smith’s 
terms, a failure of consequential rather than pure circumstance. 
But he does say that,” had it been established that the goods were 
restored to lawful custody, “ Curbishley might then become on all 
fours with the case we are deciding.” This oblique reference is the 
only one which is made to the matter. 

Lord Widgery’s first category is intended to encompass every 
other conceivable attempt situation, which renders the classification 
a somewhat unrefined instrument. No distinction is drawn between 
attempts which fail owing to the impossibility resulting from a defect 
in the consequential circumstances and those which fail for reasons 
which have nothing to do with impossibility. Moreover, the formula 
initially employed to define this category is too narrow to cover the 
range of conduct envisaged: “where the defendant embarked on a 
course of conduct which, if completed, will result in an offence but 
for some reason breaks off that course of conduct, and never com- 
pletes the action required to amount to the offence.” * In situations 
(c) and (e) for example, no crime is committed even though the 
defendant has carried out his last intended act, and at no stage 
abandons his plan. Nor does the formula as restated shortly after- 
wards make any appreciable difference in this respect: “ These are 
all people who have set out on a course of conduct which if 
completed in accordance with their intentions would have amounted 
to a criminal offence but who have desisted for one reason or another 
before the full course of criminality had been pursued.” * 


HoUsE oF Lorps 


In the House of Lords, Lord Reid was of the view that situation (e) 
did not raise the issue of impossibility, although it might have done 
had the recipient of the fraudulent letter been dead.** He is far less 
concerned with classification systems as “‘ the life blood of the law is 
not logic but common sense.” ™ He cites with approval this 
statement in Percy Dalton: 

“ Steps on the way to the commission of what would be a crime, 

if the acts were completed, may amount to attempts to commit 

33 At p. 902. H Atp. 899. 


3s Atp. 899. 30 [1973] 3 AD ER. at p. 1120. 
37 At p. 1121. 38 (1949) 33 Cr.App.R. 102, C.C.A. 
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that crime to which unless interrupted, they would have led; 
but se on the way to the doing of something which is there- 
after done and which is Do crime, cannot be regarded as 
attempts to commit a crime.’ 


He recognises however that this does not provide an exhaustive 
guide to impossibility situations. The inevitable borderline cases 
which will arise have in his view to be entrusted to the good sense 
of the judiciary. Broadly speaking he concurs with the rest of their 
Lordships, and with the view of Lord Hailsham considered below, 
that situation (a) ought not to give rise to liability for attempt whilst 
(b) and (c) ought to do so. But his speech is primarily significant for 
its insistence upon the fact that what is at issue here is of 
fundamental importance in the criminal law, namely, whether the 
judges may develop the common law to penalise activity which has 
not been prohibited by Parliament; and secondly, whether a man 
can be found guilty simply on the basis of his intentions. It is his 
contention that “ such a radical change in the principles of our law 
should not be introduced in this way.” ® 

Lord Hailsham in the leading speech is more concerned with 
categorisation. Rejecting Lord Widgery’s suggestion as too simplistic, 
he prefers the sixfold classification set out by Turner J. in the New 
Zealand case of Donnelly.*° Its first three categories are of no 
concern; it is only the final three which involve impossible attempts. 
In the first three of these (category 4), the defendant fails to com- 
plete the commission of the crime “ through ineptitude, inefficiency 
or insufficient means.” The category is unsatisfactory from several 
points of view. First, it covers situations where the crime cannot 
be committed owing to the consequential circumstances, as in 
situations (b) to (e), as well as situations where there is no impossi- 
bility but the defendant’s attempt simply fails. Secondly, his own 
explanation of this category does not correspond fully with Turner J.’s 
He asserts that this category covers situations in which “the 
criminal has done all that he intended to do and all that was necessary 
to complete the crime was an act or event wholly outside his 
control.” 4 However, where the defendant tries to break into a 
safe with inadequate tools, his failure may be due to ineptitude or 
insufficient means, but it is not true to say that he has done all he 
intended to do nor will he have done so in situation (d). Finally, the 
category is not a pure one since a large number of attempts which 
fall into the other five categories might also be described as failing 
through ineptitude and inefficiency. 

Turner J.’s fifth category is defined thus: “ He may find what he 
is proposing to do is after all impossible—not because of insufficiency 
of means, but because it is for some reason physically not possible, 





39 [1973] 3 All E.R. at p. 1121. To criticise the punishment of a man on the basis 
of his intentions is not necessarily to deny the fact that the defendant may have 
“done numerous acts for the purpose of bringing about the intended consequences ” 
as Professor Smith appears to suggest, see n. 24. Seo infra, p. 65. 

40 See note 28, supra. 41 [1973] 3 AI E.R. at p. 1116. 
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whatever means be adopted.” Situation (a) is the prime example 
in this category and further examples are provided: where the 
defendant shoots at X, intending to kill him, but has in fact fired 
at a wax effigy of X; where the defendant gives X a glass of water 
wrongly believing it to contain cyanide; where the defendant fires 
into an empty room believing it to contain an intended victim. In 
Lord Hailsham’s view,“* the decision in Ring was wrong and he 
provides his own explanation as to why there should be no liability 
in these situations: “If the contemplated sequence of actions had 
been completed (as in some of the supposed instances they were) 
no substantive offence could have been committed of the type 
corresponding to the charge of attempt supposed to be laid.” “ But 
this would apply equally to the defendant who goes to shoot X with 
an unloaded gun. If he completes the contemplated sequence of 
actions, i.e. he takes up the gun, aims and pulls the trigger, no 
offence of the type corresponding to the charge of attempt supposed 
to be laid could have been committed. The same would be the case 
where the defendant placed an insufficient quantity of cyanide in 
X’s tea. If this is indeed the explanation for category 5, there is no 
justification for the exclusion from it of impossibility due to 
insufficient means. Moreover that D be armed with a loaded gun 
is as much a sine qua non of the commission of the offence as the 
existence of the relevant persons or property. There is no logical 
reason for ascribing greater significance fo certain consequential 
circumstances than to others. > 
The sixth class is described as being really equivalent to Lord 
Widgery’s second class: “Where a man efficiently does without 
interruption . ... every act which he sets out to do, but may be saved 
from criminal liability by the fact that what he has done, contrary 
to his own belief at the time, does not after all amount in Jaw to a 
crime.” Situations (w), (x), (y) and (z) come within this class and 
would all be exempt from liability. Lord Hailsham specifically points 
out that this includes incomplete attempts which would not have 
amounted to crimes had they been completed,“ thus deciding the 
issue which the Court of Appeal had left open. Their Lordships 
- unanimously dissented from Lord Widgery’s affirmation of the 
- decision’ in Curbishley. However, subsequently Lord Hailsham 
explains the reason why category 6 defendants ought not to be held 
` guilty in the following terms: “The acts are not part of a series 
which would constitute the actual commission of the offence if it 
were not interrupted.” Once again this applies equally to the 
défendant who fails through insufficient means. 
One final matter which arises out of Lord Hailsham’s speech is 
his suggestion that the defendant could have been charged with 
conspiracy “* even though he would have to be acquitted of attempt. 


412 Confirmed in Partington v. Willams, The Times, December 19, 1975. 
43 Atp. 1117. 43 Atp. 1118. 
44 Ibid. 45 Atp. 1119. 
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As the working party has pointed out,** all the inchoate offences are 
similarly affected by the notion of impossibility and it would be 
quite inappropriate and illogical to permit a different approach to 
be taken towards conspiracy and incitement on the one hand and 
attempt on the other. It is not to be supposed that the Lord Chan- 
cellor does not share this view. On the facts in Haughton v. Smith, 
the defendants formed an agreement to handle the stolen property 
some time before it was intercepted by the police, hence at the time 
of the commission of the offence of conspiracy there was no 
question of impossibility. 

Professor Smith, the House of Lords and the working party each 
have their own proposals for dealing with impossible attempts none 
of which is logically consistent or morally compelling. It is submitted 
that there is no overwhelming moral, philosophical or logical reason 
for distinguishing between pure and consequential circumstances 
as Professor Smith has done or between certain consequential 
circumstances and others as the House of Lords has done. The 
working party’s proposals in their present form are incapable of 
injecting any certainty into the law at all. The only classification 
which offers few problems is that of Professor Williams but its 
simplicity is achieved at a considerable price. 


AN ALTERNATIVE APPROACH 
Subjective and objective approaches to attempt 

There are, broadly speaking, two approaches to the law of attempt, 
the objective and the subjective. It is the latter, in an extreme form, 
which has found favour with the Law Commission working party. 

If criminalisation takes place as a response to the perception of 
certain situations as socially injurious rather than as an.attempt to 
strengthen the morals of the populace, then the prime component 
of any offence is the actus reus which describes and proscribes that 
situation. Mens rea is but a subordinate factor, introduced to 
balance the interests of the individual against those of the state 
by limiting liability to persons who bring about the actus reus 
intentionally or recklessly. . 

“ Subjectivism ” in the law of attempt involves not merely an 
inversion of the status of these two components such that mens rea 
is elevated to become the prime factor in criminal liability, but the 
virtual obliteration of actus reus altogether. Gordon, a protagonist 
of this approach, is forced to concede that with it “ the concept of 
actus reus cannot be fully applied.” * Others of like mind are less 
frank, however. They deny the emasculation of actus reus in their 
formulations of attempt on the ground that these require proof of 
acts as well as intention, as if actus reus signified no more than a 
requirement of activity on the part of the defendant. Actus reus, : 
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however, is to be defined in terms of situations or conduct specifically 
proscribed by law. The only way in which this can have meaning 
in the context of the inchoate offence of attempt is by applying an 
objective approach which demands that the defendant’s conduct 
come close to arriving at the situation proscribed by the actus reus 
of the substantive offence. The “ subjectivist,” on the other hand, 
is interested in the defendant’s conduct only in so far as it reveals 
and confirms his mens rea. Dr, Turner, for example, asserts that 
“ the actus reus of attempt is reached in such act of performance as 
first gives clear prima facie evidence of the mens rea.” ** The Law 
Commission working party states that its “ substantial step ” test does 
not “relate the closeness of the step to the commission of. the 
crime ” ** and does not deny that it “ comes very near to making an 
offence out of the mere formulation of an intent.” ** A less extreme 
variant of this approach demands further conduct on the part of 
the defendant to mdicate not merely original intent but constancy 
of purpose, as, for example, in the so-called “last act test.” 

The basic motivation of the “subjectivist” is his profound 
distaste for the wicked and the lucky or, as Gordon puts it: “It 
seems wrong that a wicked man should escape punishment because 
he has been ‘lucky’ enough not to succeed in his wicked inten- 
tions.” "© Chance, however, is integral to our criminal process, 
whereas punishment of the wicked is not its business at all, Chance in 
the shape of those in authority determines which socially injurious 
conduct should be criminalised and which should be condoned if not 
ericouraged. Chance operates through the adversary system, the 
principle of legality, prosecutorial discretion, to say nothing of the 
substantive criminal law itself to ensure freedom for many who 
may not altogether deserve it." , 

This is the price of the choice made long ago in favour of 

` guaranteeing that the innocent be protected, that ‘the heavy weight 

of the criminal sanction be not imposed too broadly and that the 
process work moderately rather than oppressively. The Law Com- 
mission working party, howéver, seem unconcerned about all this. 
It would make of the law of attempt a full-scale method of 
preventive detention. 

Implicit in the objective approach is a distaste for rai 
detention and a consequent conviction that the law of attempt should 
Be used sparingly to cover only those situations in which the defen- 
dant has come close to accomplishing his criminal project." 
Objective tests such as the “indispensable element” test, the 
“ dangerous proximity ” test and to a lesser extent the ambivalent 


48 Kenny's Outline of Criminal Law (19th ed., 1966), ed. J. W. C. Turner, p. 104. 
49 Para. 75. 
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“ proximity ” test concentrate upon how close the defendant comes 
to arriving at the situation proscribed by the substantive offence, 
rather than upon the strength of his intentions. 

A majority of the few decisions on impossible attempts favour 
liability though the reason for this is often not clearly expressed in 
the judgments. In Commonwealth v. Kennedy,™ however, Holmes 
J. articulated the implications of a thoroughgoing objective approach 
to the problem of impossibility. “ We assume that an act may be 
done which is expected and intended to accomplish a crime which 
is not near enough to the result to constitute an attempt to commit 
it, as in the classic instance of shooting at a post supposed to be a 
man. As the aim of the law is not to punish sins but to prevent 
certain external results, the act done must come pretty near to 
accomplishing that result before the law will notice it.” Similarly, 
in R. v. Osborn," where the defendant was charged with attempting 
to administer a noxious substance to procure a miscarriage when 
the substance was in fact harmless, Rowlatt J. observed: ‘‘... if he 
fires a gun at a stump of a tree thinking it is his enemy, and his 
enemy is miles away and there is nobody im the field at all, he is 
not near enough to the job to attempt it; he has not begun it... 
it looks to me as if all this theory about attempting to do things 
when the thing itself is not present there, must be utterly mis- 
conceived.” Most recently, in Balogh v. St Albans Crown Court, 
in which the defendant was acquitted of an attempt to commit 
contempt of court by releasing laughing gas from a cylinder, Lord 
Denning, having observed that the defendant had not carried out 
every step necessary to accomplish his plan, commented: “ Even 
if he had done all this, it is very doubtful whether it would have had 
any effect at all. The gas would have been so diluted by air that 
it would not have been noticeable. In these circumstances the 
question at once springs to mind; had he gone so far as to be guilty 
of an attempt?” *’ 

Holmes’ notion of “ dangerous proximity ” would no doubt secure 
an acquittal in each of the situations mentioned, and in terms of 
the stress it places upon the defendant’s closeness to causing actual 
social harm, this test has much to commend it. However, it has 
serious drawbacks as well which explains why it never gained 
currency in this country. First, it provides no semblance of a hard 
and fast rule. Each case is to be decided on its own facts and it 
would be up to the jury to determine whether the defendant deserved 
conviction, having regard to “the nearness of the danger, the 
greatness of the harm and the degree of apprehension felt.” ** But 
the function of the jury is not to deliberate upon whether the 
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particular conduct is so socially harmful that the law ought to 
intervene. As the trier of fact, the jury should be asked no more 
than to assess the defendant’s closeness to conduct which the legis- 
lature, has decided is harmful. Secondly, Holmes suggests that the 
test would result in acquittal for the defendant who fires at a block 
of wood thinking it to be X, as well as for the thief who tries the 
empty pocket, since in neither case could harm possibly ensue.** 
But failure to distinguish between these two types of situation must 
finally, it is submitted, render the test unacceptable. For, in the 
former situation at least, there are more issues at stake than 
whether or not harm could have resulted in the circumstances. A 
strong argument exists for a narrow definition of attempt in most 
cases but there are a limited number of situations where there is 
justification for using preventive detention more broadly, viz. 
where danger to life or serious injury to the person is at stake. The 
risk that the empty pocket-picker may strike again, however, is 
one that society ought to be willing to take. 

’ “Dangerous proximity ” is not the only approach which fails to 
draw such distinctions. Lord Hailsham’s would lead to acquittal 
in the aforementioned situations as well as where the defendant 
“ fires at a peep-hole in a roof believed to be in use by a watching 
policeman who was, in fact, a few yards away” * (category 5), 
though not where the defendant shoots at an intended victim who 
is just out of range or who moves at the critical moment (category 
4).°* Whether the fate of the defendant who fires into a peep-hole 
believing X to be there when he has moved a foot beyond it, just 
out of range, is to be determined by category 4 or 5 is a moot point. 
But, more significantly, is it desirable that there should be an 
acquittal in either case in view of the fact that each defendant has 
come within a hair’s breadth of accomplishing his objective and 
might be tempted to try again? 

It is a failure to cope with the penal ramifications of the problem 
which is in some measure responsible for the difficulty in reaching 
a satisfactory solution both to the question of impossibility and of 
actus reus in attempt. If preventive detention is justifiable in 
certain circumstances and not in others, then a Single test for 
attempt is unlikely to be practicable unless it be so flexible as to 
be hardly a test at all “ Objectivists” may have qualms about 
acquitting X who, fully intending to kill Y, shoots into an empty 
room, just as ‘subjectivists’ may have their reservations about 
convicting A who attempts to steal his own umbrella. Each has the 
dubious consolation that his own test can operate successfully, given 
other circumstances. 

That a different approach is called for in these two types of 
situation is obliquely recognised by Holmes, who comments that 
“the harm of successful theft is less than that of murder.” * But 
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he would leave it to the jury to make the distinction and in order 
for it to be able to do so his “ dangerous proximity ” test is so loose 
as to be meaningless. The working party, too, gave faint recognition 
to the notion that not all cases of attempt ought to be treated 
necessarily alike by considering, though ultimately rejecting, a 
suggestion that the criteria proposed for dealing with impossibility 
problems be applied only to offences carrying a maximum penalty 
of five years’ imprisonment.** 

It is submitted that where the charge involves a specific intent to 
murder or commit grievous bodily harm, the test for attempt should 
be as follows: Did the defendant go so far in pursuit of his intention 
that there was, discounting any element of impossibility, some real 
danger of his. accomplishing his criminal purpose? This is a 
subjectively-orientated test which in no sense demands that the 
defendant come close to success in his criminal endeavours. It 
does, however, require sufficient conduct on his part for there to 
be a genuine danger of this occurring. With all other offences, 
however, the test should be: Did the defendant go so far and come 
so close as to be on the verge of accomplishing his criminal 
purpose? Moreover, the jury should be directed that, wherever 
any circumstance essential to the commission of the offence is 
missing such that it is impossible for the defendant to commit the 
crime on that occasion, then it should find that the defendant is not 
on the verge of accomplishing his criminal purpose.** 

Finally, even though one may sympathise with the emphasis which 
the working party place upon aiding the police,“ there is reason to 
doubt the wisdom of extending preventive detention at a time of 
crisis in the penal system when the likelihood of a criminal career 
somewhat outweighs ‘that of rehabilitation. Far better in the 
circumstances, therefore, to restrict the ambit of the law of attempt 
and reserve preventive detention for those situations where it is 
genuinely necessary. 

- J. TEMKIN.* 
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STATUTES 
MENTAL HEALTH (AMENDMENT) Act 1975 

Tis short but important piece of legislation fills a gap which was 
discovered to have existed in the Mental Health Act 1959 for 12 
years after that Act became law. A decision of the Divisional Court 
in 1972 established that the powers of lawful detention of certain 
psychopathic and subnormal patients under the 1959 Act were not 
as wide as might have been assumed. The:new Act complements such 
powers of detention by enabling potentially dangerous patients to 
be detained in institutions for an extended period. Such further 
detention is subject to certain safeguards, and the new Act purports 
to strike a balance ‘between liberty and protection in like: manner 
to the means adopted by the Act of 1959. The apparent complexity 
of this short Act (to all intents and purposes a single-section Act) 
was matched by the simplicity and ease of the enthusiastic and 
unamended ` passage through Parliament of the Bill; introduced, 
following a private members’ ballot, on November 27, 1974, and 
given Royal Assent on May 8, 1975. Following an Order made on 
July 23 by the Secretary of State for Social Services the Act came 
into operation on September 1, 1975.1 7’ 


Background to the 1975 Act 


The Mental Health Act 1959 represented a major advance in the 
treatment and legal position of mentally disordered persons. The 
emphasis of the Act is, generally, on the voluntary aspect of treat- 
ment of mental disorder; certain exceptional cases of “ compulsory ” 
admission are, however. provided for by the Act when exceptional 
circumstances obtain. In addition to certain powers given specifically 
to courts ‘to order the detention for treatment of mentally dis- 
ordered persons coming before them,’ the Act further provides for 
admission for observation, admission for treatment and emergency 
admission. The legal reflection of medical “ treatability ” is found 
particularly in section 26 which sets out two categories of mental 
patient. The specific provisions of section 26 (2) are immediately 
relevant to an. ‘understanding of -the purpose behind the 1975 
legislation: Í 

(2) An application for admission for treatment may be made 
in respect of a patient on the grounds: 
(a) that he is suffering from mental disorder, being: 
(i) in the case of a patient of any age, mental illness 
or severe subno ; 
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Gi) in the case of a patient under the age of twenty- 

one years, psychopathic disorder or subnormality; 

and that the said disorder is of a nature or degres 

which warrants the detention of the patient in a 

hospital for medical treatment under this section; 

and 

(b) that it is necessary in the interests of the patient’s 

health or safety or for the protection of other 
persons that the patient should be so detained. 


It will be noticed that the age limit of 21 is specified as a bar to 
later admission of the categories of mental disorder included in 
section 26 (2) (a) (ii), namely subnormality and psychopathy, no 
such limitation being imposed in the case of “mental illness ” 
(including named psychoses) or severe subnormality. The 1959 Act 
further provides? for detention of an admitted psychopathic and/or 
subnormal patient beyond the age of 25 years only if reported by 
the responsible medical officer to be potentially dangerous to himself 
or others. It follows that initial admission of such patients cannot 
lawfully be undertaken under these sections of the Act if the 
patient is over 21, and detention will normally continue, if at all, to 
a maximum age of 25. These age limits had been the subject of 
specific consideration by the Royal Commission on the Law Relating 
to Mental Dlness and Mental Deficiency,‘ though dissatisfaction 
has been voiced in this regard in the context of the broader debate 
which preceded the 1975 legislation." 

Not unexpectedly the 1959 Act provides for a legal reflection of 
the medical reclassification of a patient, and in Part IX which 
relates to the powers and proceedings of Mental Health Review 
Tribunals the tribunal’s power to reclassify is bound up with a 
further power to restrict discharge. Section 123 provides, inter alia: 


(3) Where application is made to a Mental Health Review 
Trib under any provision of this Act by or in respect 
of a patient and the tribunal do not direct that the patient 
be discharged, the tribunal may, if satisfied that the patient 
is suffering from a form of mental disorder other than the 
form specifled in the relevant application, order or direc- 
tion, direct that that application, order or direction be 
amended by substituting for the form of mental disorder 
specified therein such other form of mental disorder as 
appears to the tribunal to be appropriate. 


The problem was thus apt to arise: what is to be done in the case 
of a patient who is admitted on grounds of “ mental illness ” and is 
over 2] at the date of admission, and who is subsequently reclassified 
as suffering from psychopathic disorder or plain subnormality? The 
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difficulty of the potential problem is exacerbated when it is con- 
sidered that adult psychopaths may endanger themselves and others. 
Some very recent tragic cases that have hit the newspaper headlines 
are ample witness to this. The short legal point in the case of these 
adult psychopaths is simply: were they at any time liable to 
detention under the 1959 Act at all? 


The decision of the Divisional Court 


The case of Re V.E. (mental health patient) * translates the hypo- 
thetical problem outlined above into hard facts. This was an appeal 
by way of special case stated to the Divisional Court from the 
president of the Mental Health Review Tribunal for the South West 
Metropolitan Hospital Board Area pursuant to section 124 (5) of 
the 1959 Act for determination by the High Court on questions 
of law. An outline of the decision is essential to an understanding 
of the underlying purpose of the 1975 Act. The three members of 
the Divisional Court adopted somewhat differmg approaches to the 
examination of the letter of the 1959 Act, though all three agreed 
on the result in the case before them. Their reasoning was complex, 
though a complete survey is outside the scope of the present note. 
Suffice it to comment as follows: 

A woman aged 40 was admitted in June 1971 for treatment for 
mental disorder pursuant to section 26 of the 1959 Act, her particular 
mental disorder being labelled “mental illness.” As a result of 
tubercular meningitis she had suffered irreversible organic brain 
damage and this had subsequently led to seriously irresponsible 
conduct amounting to a hazard to her own health and safety and 
to at least the safety, if not also the health, of others. She had 
become an uncontrolled alcoholic and drug taker and had on 
occasions been so incapable in the street as to be a hazard to traffic. 
In November 1971 the woman applied to the Mental Health Review 
Tribunal for discharge. At the hearing of her application the 
Tribunal, being dissatisfied with the original diagnosis on her 
admission, directed that the classification shown in the authority 
for her detention be amended by substituting “ psychopathic dis- 
order ” for “ mental illness ” pursuant to section 123 (3) of the Act. 
“ Psychopathic disorder ” is defined by section 4 (4) of the Act as 
“ a persistent disorder or disability of mind (whether or not including 
subnormality of intelligence) which results in abnormally -aggressive 
or seriously irresponsible conduct on the part of the patient, and 
requires or is susceptible to medical treatment.” Not all such patients 
constitute a danger to themselves or to others, but it is in the nature 
of things that many happen to do so, as did V.E. 

The question of law thus arose, whether by reason of this sub- 
stitution (effectively a reclassification) by. the tribunal of 
“ psychopathic disorder” for “ mental illness” in an application 
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made under section 26 of the Act, the patient might nevertheless 

be thereafter detained; or whether; in the words of Lord Widgery 

CI: 
“ notwithstanding that the tribunal refused to order the patient’s 
discharge on medical grounds, she was nevertheless entitled to 
be discharged on the ground that as a person over 21 suffering 
from psychopathic disorder she was never liable to be detained 
.. . at all.” “The Act,” [he continued] “is conspicuously 
silent whether the tribunal should itself order the discharge of 
the patient whose release is undesirable in his own or the 
public interest and who still suffers from some* mental dis- 
order, merely because the nature of that disorder would not 
justify a new application for admission made at the present 
time. In substance the argument for the Hospi board is that 
if a patient is once detained by virtue of a valid application, his 
detention can be continued so long as he continues to suffer 
from some’ mental disorder and his release is undesirable 
in his own or the public interest.” ° 


His Lordship indicated that he would not have been surprised if the 
1959 Act did indeed have this effect, implying that the balance 
between liberty and protection would not thus be imperilled. How- 
ever, ho and his two brethren reached the decision on the strict 
construction of the Act that such was not its intention and the 
Court ordered, not without regret, that the woman was entitled to 
be discharged. 

In thus following a strict construction of the complex provisions 
of the Act the Divisional Court adopted a literally and linguistically 
disciplined course which seems not, with the greatest respect, to 
have been emulated by the Court of Appeal (Civil Division) in 
W v. L (mental health patient). In the case of an analogous 
problem concerning respectively “ mental illness” and “‘ psycho- 
pathic disorder ” as terms used by section 4 of the Act to delineate 
specific categories of the general condition “ mental disorder ” it 
was said that the words “ mental illness” are “ ordinary words of 
the English language and should therefore be construed in a way 
that ordinary sensible people would construe them.” ** Laudable 
though the continued supervision of the patient before that court 
may have been, such an invocation of the “ ordinary man’s” con- 
ception of terms with a specific medico-legal significance is juris- 
prudentially unsound and fails to grasp the nettle in the way chosen 
by the Divisional Court in Re V.E. 


The Mental Health (Amendment) Bill 


Though introduced in fact as a private member’s Bill by Mr. 
William Whitlock }* and supported by Members with medical and 
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psychiatric expertise and with full Government support, the 
Government would no doubt, subject to the exigencies of Parlia- 
mentary time, have introduced it themselves at some other time. 
The Bill, though complex and containing some points of possible 
controversy, passed all its stages in both Commons and Lords not 
only without amendment but without any Amendments being 
moved. It was acknowledged by the sponsor of the Bill that the 
number of patients who are and will be involved in reclassification 
of the type which arose in the case discussed above is very small. The 
number of those who would be considered to be dangerous is even 
smaller—possibly as few as 10 or so each year. As Baroness Bacon, 
the Bill sponsor in the Lords, pointed out however: ‘‘ Even so, there 
could be a tragic incident.” +> The purpose of the Bill was to provide 
for the examination of all such reclassified patients to see whether 
they would be likely to act in a dangerous manner if discharged. 
If so, the medical officer would make ‘a report recommending 
continued detention. Both the patient and the patient’s nearest 
relative '* would be informed of the contents of such a report, and 
the patient would, of course, have the right to apply to the Mental 
Health Review Tribunal. If the medical officer does not make a 
report saying that the patient will be likely to act in a manner 
dangerous to himself or others if released, the authority for deten- 
tion will lapse and the patient will be released. If the patient is 
detained, there will also be the two-yearly reports by the doctor, and | 
if not considered dangerous the patient will be freed. ™ 


The 1975 Act. 


In translating the provisions of the Bill directly into law the Act 
effectively introduces the possibility of reclassification to psycho- 
pathy after the age of 25 for patients lawfully detained under section 
26 at the age of 21. The provision, in section 1 (1), 1 (2) and 1 (3), 
for further examination by the responsible medical officer closes 
the gap which the Divisional Court’s decision had revealed in 1972. 
During the Committee Stage in the Commons it was objected that 
the civil liberties of patients under discussion might be further 
buttressed by creating a statutory duty to inform patients of their 
rights of appeal to a tribunal. In response, Dr. David Owen, Minister 
of State at the Department of Health and Social Security, reminded 
Members that the Government was currently in the process of 
reviewing the whole of the 1959 Act, and that the matter of rights 
of appeal, together with other matters in which the balance in the 
Act might, after consideration be differently struck, is best left until 
the full review is completed.** Nor does the 1975 Act include any 
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provision for the availability of free logal representation before 
Mental Health Review Tribunals, a facility suggested by the Lord 
Chancellor’s Advisory Committee examining the Legal Aid and 
Advice Act. 

The greatest likelihood of amendment to the Bill came in the 
contribution to the Lords’ debate from Baroness Robson of Kid- 
dington. Her Ladyship considered not only that the same safeguard 
which exists for a person before he is detained in a mental institution 
at all should be available to patients subject to the new legislation, 
namely that detention under the changed diagnosis should be 
recommended by not one but two medical opinions; but, further, 
that the scheme of section 26 (2) (a) Gi) in respect of age limits 
should be removed. “ Once we admit that it is perfectly reasonable 
and correct to detain within a mental institution somebody over the 
age of 25 who is suffering from a psychopathic disorder which is 
what we are doing by this amendment,” it might be correct to 
remove the age limit of 21 years in section 26 (2) (a) Gi), adding 
instead at the end of the paragraph, “who is considered to be a 
danger to the public.” ™ 

Despite these objections, the latter a considerable one, the Bill 
became the Act, in the event, without amendment. : 


Future perspectives. . 

The questions indicated above which were raised in Committee 
and in general debate remain open, along with a very considerable 
number of others which are appearing in the reports of MIND and 
which will no doubt be raised in the forthcoming consultative docu- 
ment from the Department of Health and Social Security. It is 
believed that developments in the operation of medical classifications 
and their reflection in terms of balanced legal provisions are at this 
moment gathering momentum in preparation for the second great 
step forward of recent years. In the context of this development the 
Mental Health (Amendment) Act 1975 represents a small but 
important stage. Though the Act itself is seen to play an ad hoc 
role in the legal reflection of medical and psychiatric desiderata, 
the informed debates which preceded its enactment give prominence 
to one of the most difficult problems of all in the treatment of 
mental disorder, namely the characteristics and position of psycho- 
pathy. The near impossibility of a once-for-all solution is expressed 
in a recent remark made by Dr. McGrath, medical superintendent 
of Broadmoor. He said that if four psychiatrists around a table 
were asked for a definition of a “ psychopath ” one would receive 
five different answers. The difficulty may be appreciated particularly 
when it is remembered that the definition of a “ psychopath” in 
section 4 of the 1959 Act is expressed principally in behavioural 


17 Of the law, of course, and not the new Act. 
18 Official Report (H.L.), April 15, 1975, col. 316. 
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terms. Problems of public order and protection, and problems of 
medical diagnosis are apt to approach each other to the point of 
indistinguishability. 

It may well be that a strong case can be made out for the removal 
of age limits in the case of admission of psychopathic patients, In 
conclusion, however, it must be emphasised that the “ protection 
of the patient” himself may have to be distinguished from the 
protection of others in any such future amendment of the law. Let 
the words of John Stuart Mill in his essay On Liberty in 1859 be 
remembered: 


“... the sole end for which mankind are warran. individually 
or collectively, in interfering with the liberty of action of any of 
their number, is self-protection. The only purpose for which 
power can rightfully be exercised over any member of a 
ivili community, against his will, is to prevent harm to 
others. His.own good, either physical or moral, is not sufficient 
warrant, He ot rightfully compelled to do or forbear 
„because it will be better for him to do so, because it will make 
him happier, because in the opinion of others, to do so would 
be wise or even right.” 
The Act of 1959 marked the centenary of Mill’s statement of 
principle by tempering liberty with paternalism. The Act of 1975 
gives essential assistance in this task. Medicine and the law must now 
decide whether the social and individual balance must be differently 
struck and in reaching this decision a clearly-enunciated philosophy 
will be invaluable. . 
: JOHN FINCH. 


REPORTS OF COMMITTEES 


10TH REPORT FROM THE EXPENDITURE COMMITTEE, 1974-75 
CHARITY COMMISSIONERS AND THEIR ACCOUNTABILITY * 


Introduction: The Charity Law Reform Debate 

Neither the title of this report, nor the press publicity given to it ° 
give the full flavour of what is contained within it. In essence it is 
the latest stage in the long-standing debate on the whole question of 
charity law reform. This has been advocated by legal academics,’ 
official reports,‘ pressure groups,’ judges‘ and in various articles 
in the Press.’ Many of the issues raised in the foregoing were drawn 
together and discussed further by Benedict Nightingale in his book, 
Charlties.* Additional fuel for the discussion will be provided when 
Lord Goodman’s Committee reports.’ It hardly needs stating that 
within this welter of writing there is little consensus as to what should 
be done, apart from a fairly widespread feeling that something 
should be done. The issue to be examined in this note is what, if 
anything, the Expenditure Committee has added to the debate. 

Their report is divided into two parts. Part One (paras. 1-23) 
contains a brief description of the existing definition of charity, the 
history of charity, and the work of the Charity Commissioners, 
together with a word on the Ministerial responsibility, such as it is, 
exercised by the Home Secretary. 

Part Two, which comprises the bulk of the report (paras. 24-136), 
surveys the many criticisms of the present law and work of the 
Charity Commissioners made by witnesses before the Committee,*° 


1 H.C. 495-1/1974-75 ŒLM.S.O., 1975), henceforth cited as “ Report.” 
3 For example, “More pressure on schools’ charity status likely,” The Times, 


3 Bentwich, “The Wilderness of Legal Charity ” (1933) 49 L.Q.R. 520; Brunyate, 
“ Tho Charity Muddle, 





” 


reprinted in the Volume of Evidence to the Expenditure Committee. i 

6 eg. Foster J. in Incorporated Council for Law Reporting v. Attorney-General 
[1971] 2 W.L.R. at p. 564 said: “It is ttime this branch of the law was reconsidered, 
rationalised and modernised.” Cf. Sachs L.J. in the appeal to the same case, who sald 
[1973] 3 WLR. at p. 868: “Any [new] statutory defintion might well merely 
produce a fresh spate of litigation and provide a set of undesirable artificial 
distinctions 


T Recent examples include “ Building a sense of justice on charitable foundations,” 
The Times, April 17, 1974; “ Modernizing Charities,” The Times, August 12, 1974; 
“ How to Change the Law on Charities,” The Observer; January 26, 1975. 

8 Allen Lane, the Penguin Press, London, 1973. í 

’ Committee of Inquiry established in 1974 by the National Council of Social 


10 These are contained in the oxtremely useful 390-page Volume of Minutes of 
Evidence and Appendices, H.C. 495-II/1974-75, henceforth cited as “ Evidence.” 


TI 
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and comes up with a large number of proposals for reform. It is on 
this section of the report (and some of the related evidence) that 
this note concentrates. 

As already suggested the fundamental problem with charity law 
reform is to-decide exactly what needs reforming. The Expenditure 
Committee argues that there are at present two main points on 
which action should be taken: 

“(@) the need for a proper legal definition of charity; and 
(ii) the need for improved machinery.” 1" 
But having drawn this distinction, it may be noted that most of 
their 27 recommendations relate to head (ii) and only four (nos. 
1, 2, 3 and 6) relate to head (i). Furthermore they are presented 
in an extremely confused way. They will be discussed here in 
reverse order. 


The Need for Improved Machinery 


Under this head, the Committee makes a large number of points 
which relate to the following themes: 


(a) Flexibility. The Expenditure Committee first endorses the view 
of Lord Beveridge '?: “ Individuals should be able to . . . endow 
experiments in the use of their money after their deaths for a 
limited period according to their ideas, and thereafter according to 
the judgments of living persons, other than the government of the 
day.” > Thus it suggests that the law of cy-prés should be made 
more flexible (paras. 63—71).'* 

In addition they argue that local authorities should have power 
to compel the amalgamation or winding up of local charities (para. 
78).™ Charities should, on first registration, be on probation for 
five years (para. 117). The Charity Commissioners should prepare a 
number of model trust deeds which should contain draft provisions 
for altering the trust if it becomes outdated (para. 95). Furthermore, 
organisations, accepted as charities before the 1960 Charities Act, 
should no longer be immune from investigation by the Charity 
Commissioners (para. 59).** 


11 Report, para. 24. 
13 Voluntary Action: A Report on Methods of Social Advance, Allen & Unwin, 


London, 1948. 
13 Quoted Report, para. 69; my italics. Cf. the view of the Charity Commissioners, 
Evidence, p. 324, that such flexibility might result in less money being given to charity. 
14 This criticims 








acceptable to the Charity Commimioners. Byidence, pp. 218-225, 228-248, and 
364-368. See also Chief Chancery Master Ball, ibid. pp. 177-178. 

15 There was a considerable amount of evidence on the way the local review 
Provisions, provided by the Charities Act 1960, s. 11, were and ought to be used. 
Evidence, pp. 58, 76, 163-164, 225-228, 297, 303-304, 351-361, 371-372, 382-390, 
and refs. at note 14 (above). 

1¢ Apparently the government of the day gave an undertaking, when the Charities 
Bill was going through Parltament, that there would be no removal of chariteble 
status from then existing charities. Evidence, p. 316. 
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If these proposals were to be adopted, this could lead to a con- 
siderable rationalisation of the law and a removal of many of the 
anomalies that it is argued exist at present. 


(b) Registration. The Expenditure Committee thought that all 
charities should come under the jurisdiction of the Charity Com- 
missioners (paras. 93-104). Thus the law relating to non-registrable, 
excepted and exempt charities should be amended." On regis- 
tration, trustees should be given a brochure outlining their 
responsibilities (para. 111). The possibility of a registration fee was 
also raised (paras. 115-116). . 

More generally, there was a proposal for establishing a Charities 
Tribunal to hear appeals from decisions of both the Charities Com- 
mission and the tax authorities which relate to questions of the 
definition of charities and therefore whether organisations can be 
registered as charities or not (paras. 79-83). Pending the establish- 
ment of this, the Committee thought that certain appeals to the 
High Court for interpretative rulings should be financed from public 
funds (paras. 84-85).** 

Related to these points, suggestions were also made for broadening 
the outlook of the Charity Commissioners by trying to ensure that 
they had links with (e.g.) voluntary organisations and local authority 
social service departments (paras. 126-131).’* It was argued that this 
would enable the Commissioners to be better informed about new 
developments in voluntary action which might fall within the scope 
of charitable activity. 


(c) Control of Trustees. The Committee argued for greater 
flexibility in the regulation of charities’ property transactions (paras. 
105, 108-109).2* They wanted to encourage the appointment of 
women as trustees (para. 106). A standard form of account was 
proposed which would be the basis of a computerised system for the 
scrutiny of accounts (paras. 118-120). More generally, the Com- 





reveal that they not £0 ; geo also Report, pera. 41, and Byidence 
Appendix 8, pp. 337-351); and that the courts would be much more flexible. The 
evidence for such a view is extremely While some recent cases may be 


inconclusive. 
sald to have broadened the scope of charity (e.g. Dingle v. Turner [1972] A.C. 601), 
others (e.g. Re Bushnell [1975] 1 All E.R. 721) have not done so. Such flexibility, if 
t is to be found only in the House of Lords or Court of Appeal. 
73-190. 
The Charity Law Reform Committee presented a number of arguments on 
these points in their paper “ Charity Law—The Need for Openness and Accountability,” 
Evidence, pp. 57-66. 

20 Seo Charities Act 1960, s. 29. Also Evidence, pp. 192-198, 214-215, 303-305, 

319, 369-371, 375-390. 
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mittee thought that more publicity should be given to the Attorney- 
General’s role as protector of charitable interests (para. 61). 


(d) Taxation privileges. There was a considerable amount of 
evidence on the taxation privileges.*! The Committee in the main 
endorsed these, but suggested that ways be found of helping local 
authorities who lose rate revenue as a result of charities’ rate relief 


(paras. 86-92). 


(e) Political Responsibility for Charity Administration. The Com- 
mittee thought the Home Secretary should answer Parliamentary 
Questions on charities and the Commissioners. Also he should have 
wider powers to enable statutory orders and regulations on charities 
(paras. 132~134).”* 

In short, out of a chaotic mix of useful evidence and haphazardly 
presented recommendations a number of valuable suggestions for 
administrative reform emerge. However, none of these issues directly 
relates to the question of whether the basic definition of charity 
should be changed, to which we now turn. 


Re-definition of Charity 

On this issue, the Expenditure Committee is far less compelling. 
It rejects the view that nothing need be done to the definition; it 
also rejects the view of the Charity Law Reform Committee that 
what is needed is a totally new concept and that all Non-Profit- 
Distributing Organisations (NPDO’s) be given charitable status *° 
(para. 31). Instead they wish to restate Lord Macnaghten’ s judgment 
in Commissioners of Income Tax v. Pemsel * in modern terms and 
recommend legislation “ whereby all charities should be required 
to satisfy the test of purposes beneficial to the community.” 
“ Charities formerly admitted under one of the other heads, namely 
the relief of poverty, the advancement of education and the advance- 
ment of religion . . . should continue to qualify only if they also 
satisfy the main criteria.” They suggest that this would not affect 
most charities, but ‘ would check abuse at the fringe ” (para. 34). 

Only three specific issues were taken up in relation to the present 
definition of charities: 


(a) Political Involvement.” Here they suggest that as long as 
political activities remain subordinate to the main purposes of the 
charity this should not endanger its charitable status (paras. 35—44). 


31 Bridence, pp. 84-102 (which contains a short history of the taxation privilege), 
106, 118, 252, 287-292, 332-333, 334-335, 336-337, 368-369. 

42 Byidence, pp. 1-15, 333-334. For information on the Home Office’s controls of 
charitable appeals, see ibid. pp. 372-375. 33 Evidence, pp. 48-56, and 66-83. 

™ [1891] A.C. 531 at p. 583. His fourfold classification was based on an analysis 
first presented by Sir Samus! Romilly arguendo, in Morice v. Bishop of Durham 
(1805) 10 Ves. 522. 

35 This was conceded by the Charity Commissioners to be one of the main reasons 
for recent agitation for reform of the law. Evidence, p. 23. For further evidence 
on this point see pp. 25-26, 48-84, 117-118, 129-154, 313-314, 317, 349-350, 361-362, 
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(b) Education.** They argue that the test of “ purposes beneficial 
to the community ” would mean that only those educational institu- 
tions satisfying a clear range of educational needs for the community 
at large would fall within the scope of charity ™ (paras. 45-52). 


(c) Religion. Although much evidence about religious charities 
was gathered,** which is discussed in the Report (paras. 53-58), 
they made no specific recommendations on this issue, though they 
were clearly worried about the problems facing humanist organ- 
isations (para. 60). 

In brief, their recommendations on a new definition of charities 
were based on evidence that was largely directed to the specific 
issues just mentioned, and was gathered from a relatively narrow 
range of potential witnesses. Broader issues such as whether volun- 
tary self-help groups, or bodies providing recreational facilities (to 
mention two specific examples) should be regarded as ‘charitable 
were ignored in the Report, and hardly touched on in the Evidence.” 

This may be inevitable, given the time’ constraints under which 
they operated. Nevertheless, it can hardly be said that this section 
of their report provides a really convincing basis for any serious 
attempt at re-defining charities. In order to do that, two broader 
issues would seem to require study. i 

G) What role should charities play in contemporary society? 

(ii) What kinds of legal privileges should be given to such bodies? 


The Role of Charities : 

To decide what role charities should play it is first useful to ask 
what they are doing at the moment. To achieve this, a much more 
systematic overview is needed than the Expenditure Committee 
was able to undertake. To this end, the functional analysis by 
Nightingale is an extremely useful starting point. He emphasises 
the relationship of charities to the welfare state and suggests that 
charities may do work which 

(a) the welfare state will never do (e.g. R.S.P.C.A.); 

(b) the welfare state might agree to undertake but not at present 

(e.g. Samaritans); - 

(c) the welfare state would have to take over if the charity 

collapsed (e.g. lifeboats); 

(d) tho welfare state is also doing either perfectly or imperfectly 

(e.g. child care by Dr. Barnardo’s).*° 


a mmm 

36 Evidence on educational charities is to be found in Evidence, pp. 249-271. 

It may be noted that the Department of Education and Science did not give evidence; 
Committee. 


educational charities may lose their charitable status. 

48 Byldence, pp. 191-217, 314-316, 362-364. 

3® Members af the Goodman Committee who were asked for thelr views on these 
wider questions preferred in the main to skdo-step the issues on the ground that their 


30 Charities, op. cit., p. 74. 
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(The one perspective this classification seems to ignore is the work 
of charities in what may be called the international welfare state 
(e.g. Oxfam, War on Want, Christian Aid etc.).*7) 

By analysing their existing range of functions, and by emphasising 
their links with the work of the welfare state °? it becomes easier 
to suggest ways in which the law should allow charitable activity to 
develop. For example, a currently controversial question, again 
identified by Nightingale, relates to the role of voluntary self-help 
groups in modern society. A strong view is put forward by radical 
community and social workers that much traditional social/charitable 
work does not reduce the dependency of the poor and socially 
deprived on outsiders. They suggest, therefore, that by encouraging 
groups to help themselves, they will gain strength and solidarity 
from the fact that they have themselves taken steps to improve 
their position in society and this should be a much more satisfactory 
way of providing assistance. Another advantage of allowing such 
groups to be charities could be that the word “ charity ” might lose 
some of its overtones of imposing Victorian ladies coming to 
bestow goodness upon the poor and deprived. Under present law 
self-help charities cannot, it seems, exist.** It is submitted, however, 
that such groups could quite properly be given some kind of 
charitable status. . 

Furthermore, the suggestion that the law should regard as charit- 
able those activities which specifically fill gaps in, or give support to, 
the functioning of the welfare state may be a basis for justifying the 
privileges, particularly tax privileges, which are currently afforded 
to charities. 


The Privileges of Charity , 
However, having raised this pit it is also desirable to examine 
again the special legal rules which relate to charities in order to ask 


31 Though Nightingale raised this issue later in Chap. 7. This international 
on charities is also briefly touched on, Evidence, pp. 286-287, 290-291, 
325-326. uE 


33 This link has always been there historically. For accounts of the development of 
charities first for religious purposes, then for the relief of poverty, and later for a 
whole range of public purposes (e.g. municipal betterments), see W. K. Jordan, 
Philanthropy in England 1480-1660, ‘allen & Unwin, 1959; David Owen, English 
Philanthropy 1660-1960, Harvard U.P., 1965. The attempt by charity to create by 
private effort a series of universal social services was described in the Nathan Com- 


M For criticism of this analysis seo Margaret Mayo “ Community Development: A 
Radical Alternative? ” In Radical Social Work (Roy Balley and Mike Brako (eds.)), 
Edward Arnold, 1975, pp. 129-143. 

35 See Re Hobourn Aero Component Ltd.’s Air Raid Distress Fund [1946] Ch. 
194, discussed at length by the House of Lords in Oppenheim v. Tobacco Securities 
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whether all charities should continue to have the advantage of all 
these privileges. 
At present, charities are treated specially by the law in four main 
ways: 
(i) they are exempt from many of the rules of taxation; 
Gi) their functioning is ultimately supervised by Charity Com- 
missioners (and the Attorney-General); 
GH) they are not subject to the rule against inalienability; 
(iv) the beneficiaries do not have to be certain, as long as there 
is general charitable intention.** 


By restating these privileges we can then ask what bodies should 
have these privileges. Would it not be possible to conceive of some 
bodies having only some of the privileges? For example, there is 
evidence that in Sweden, charities receive varying degrees of tax 
relief depending on the public utility of the charity.” Again, it 
might be desirable to permit certain trusts for non-human purposes 
(which are at present non-charitable) to exist but give them no tax 
advantages.** There might be organisations that should be subject 
to the control of the Charity Commissioners, yet which should not 
have full charitable status. 

Thinking on these lines could give a flexibility to the concept of 
charity which is at present said not to exist. For example, charities 
could exist temporarily on a partially-privileged basis, and become 
fully privileged once they have shown how they operate and the 
value they give to the community. Of course, such flexibility might 
also lead to disputes about questions of definition that would be 
far more complex than those now faced by the Charity Commis- 
sioners which, in turn, would lead to very arbitrary decisions. But, 
in principle, it does seem desirable not only that any definition 
of charity should be flexible enough to take into its scope new 
forms of voluntary activity, but also that the legal consequences 
of deciding that a body is charitable should be more flexible. 


Conclusion 


It cannot really be said that the Expenditure Committee gathered 
a sufficiently broad range of evidence to enable them to make a 
particularly valuable contribution towards a new definition of 
charity. Nonetheless, if lessons can be learned from the short- 
comings of their report, and if the views of those who presented 
memoranda and oral evidence to the Committee can be studied 


NN Imma 
38 Seo, e.g. Nathan and Marshall, Cases and Commentary on the Law of Trusts 
(6th ed. by D. J. Hayton, 1975), pp. 197-199. For the early history of the legal 
privileges of charities, soo G. Jones, History of the Law of Charity, 1532-1827, 
, 1969, Ch. 5. 
37 See Eyidence, pp. 27 and 341. The point was also noted by Nightingale, op. cit., 
p. 66. 
as e.g. for providing recreational facilities which are not covered by the Recreational 
Charities Act 1958 or which are not valid private trusts under the principle of Re 
Denley’s Trust Deed [1969] 1 Ch. 373. 
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carefully, it may be possible for the Goodman Committee to come 
up with a more worthwhile solution to the daunting task of finding 
a satisfactory definition of charity. 

MARTIN PARTINGTON, 


Law COMMISSION WORKING PAPERS: 


NUMBER 54 ON OFFENCES OF ENTERING AND REMAINING 
ON PROPERTY; NUMBER 62 ON OFFENCES RELATING TO THE 
ADMINISTRATION OF JUSTICE; NUMBER 63 ON CONSPIRACIES TO 
EFFECT A PUBLIC MISCHIEF AND TO Comma A CIVIL WRONG 


In its Working Paper (“ W.P.”) No. 50+ the Law Commission came 
to the provisional conclusion inter alia that the object of criminal 
conspiracy should be limited to the commission of substantive 
offences “ but the relevant areas of the law should be examined for 
possible gaps which this limitation may cause, with a view to the 
creation of any new substantive offences which may be necessary,” ? 
The “ examination ” there heralded has now taken place through 
the medium of the Working Papers under review °’ and W.P. No. 56 
on Conspiracy to Defraud.* This would seem therefore to be a useful 
juncture to take stock of the Law Commission’s proposals relating 
to the hydra of conspiracies with otherwise non-criminal objects. 


General 


The most interesting parts of the Papers, especially Nos. 62 and 
63, are those which bring to light numerous unreported cases show- 
ing the sometimes bizarre uses to which the law of conspiracy has 
been put. The basic task of the Working Papers is otherwise a 
tidying-up process sorting out which categories of behaviour have 
been deemed “criminal” under the “unlawful act” doctrine" 
and the preparation of a set of proposed statutory offences covering 
the majority of these categories under more strictly defined headings. 
In this way the Law Commission steadily follows its aim of 
“ certainty ” * in the criminal law. W.P. No. 63, for example, seems 
to have been written by a group of neat parliamentary draughtsmen 
obeying the will of their overlords, rationalising and bringing into 
conformity the law as they find it, sometimes ignoring legitimate 


1 W.P. No. 50 on Inchoate Offences, esp. paras. 8—14. 

2 Ibid. para. 62 (a). a 7 

> Para. 7 of W.P. No. 50 sets out six categories of conspiracy for examination: “ (a) 
Conspiracy to" defraud, (b) Conspiracy to defeat the course of justice, (c) Conspiracies 





-P. No. 54 was not then anticipated since at that time the 


W.P. No. 
. EL Leigh (1975) 38 M.L.R. 320. 
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precedent techniques they could use in favour of a more liberal or 
reformist argument. 

Perhaps this approach is correct. The Law Commission has 
tremendous legal but no social, political or moral expertise per se 
among its members. It was not designed to be a social reform unit 
and its strength emanates from its non-partisan conservative 
position. However, in the same way as strong moral or political bias 
often underlies the most carefully reasoned and best supported 
judicial analysis so it must underlie any “ declaratory ” observation 
by anybody of “ what the law is,” although the discipline of the 
law subjects its followers to the nice pretence that this is not so. It 
should also be remembered that the tasks set for the Law Com- 
mission seem to cover very similar fields to those given to specialised 
committees with a more contextual approach to law reform and 
including non-legal expertise among their members, e.g. the Younger 
Committee on Privacy or the Phillimore Committee on Contempt. 
It is therefore important to note the Law Commission’s comments 
from whence they come. 

But sometimes the Working Papers exhibit a different attitude. It 
is interesting to see the difference in approach, for example, of 
W.P.s Nos. 54 and 63 to the House of Lords decision in Kamara 
v. D.P.P." Lord Hailsham L.C. stated there? that he saw his 
concept of conspiracy to trespass as being a form of conspiracy to 
effect a public mischief. The House of Lords in Withers v. D.P.P.* 
held that there was no offence known to the law as conspiracy to 
“ effect a public mischief ” and that “ The question which has to be 
considered is . . . whether conspiracies with that object and which 
do not come under one of the other heads form a separate class, 
recognised by the law.” ° On that basis it would be far from 
unreasonable to expect the Law Commission at least to consider that 
Withers may have pulled the mat from under Kamara, although 
that may be wishful thinking. Such problems do not seem to 
concern the authors of W.P. No. 63, who would not be so iconoclastic 
as to state directly that Kamara is not only a very bad but also a 
very wrong decision. Instead the relevant parts of the judgments in 
Kamara are trotted out and accepted as a new cross to bear. W.P. 
No. 54 does not mince its words in quite the same way however and 
makes clear how unsatisfied it is with the decision in Kamara 
(without the benefit then of the House of Lords in Withers) for its 
reliance on judge and/or jury to determine the movable limits of 
an open-ended offence. 

In other respects it is sensible of the Law Commission, in 
another working paper in the conspiracy series, not to attempt 
to decide such complicated questions with so much contra- 
dictory dicta on them, as whether there do exist offences without 


T [1973] 2 Al E.R. 1242, 
8 Ibid. at pp. 1254 and 1258. 
* [1974] 3 AD E.R. 984. 16 Ibid. at p. 988f (Viscount Dilhorne). 
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combination of corrupting public morals** and outraging public 
decency.** “ We are concerned not with whether recent cases were 
rightly decided in the light of the authorities but simply with the 
state of the law as it was believed to be prior to those cases.” 13 The 
“ morals and decency’? Working Party remains prepared though 
on the basis of its own moral judgment to exclude from its new 
proposed offences behaviour which has previously been considered 
criminal, such as the production and offering for sale of sado- 
masochistic accoutrements * or the display by a female shopkeeper 
of advertisements for female prostitutes“ or the exhibition of 
obscene films on domestic occasions on private premises.* But, it is 
also willing to propose a new offence ‘covering “overt sexual 
behaviour taking place in such circumstances that the participants 
knew or ought to have known that their behaviour was likely to be 
seen by others to whom the behaviour was likely to cause offence.” | 
One wonders whether this would include passionate kissing in a 
park frequented by old age pensioners.** And W.P. No. 62 proposes 
a new offence of making an unwarranted demand with menaces 
that a person should not institute any fudicial proceedings, civil or 
criminal, or that he should withdraw or agree to settle such 
proceedings. `” 


Working Paper No. 54. Squatters, sitters-in, demonstrating 
spectators and party gate-crashers 


W.P. No. 54 examines the old Forcible Entry Acts 1381-1623 as 
well as the new offence of conspiracy to trespass and their use in 
relation to the above phenomena. Squatting appears to be on a 
steady increase with an estimated 30,000 squats this year as com- 
pared to 1,500 in 1971.”° The sit-in as a form of protest at Universities 
etc. still seems to be popular and its use in industrial disputes to 
prevent closures, unemployment and loss of job opportunities is 
becoming increasingly important as evidenced by the overwhelming 
vote in favour of legalising such action at the recent Trades Union 
Congress.*! The private prosecution of Peter Hain ** showed how a 





11 W.P. No. 57, paras. 4, 37-44 (unfortunately there is not sufficient space for a 

discussion of this paper). 

13 Ibid. paras. 5, 6, 61-65. 

13 Ibid. para. 14. 

14 Ibid. paras. 56, 70 and 101. 

15 Ibid, paras. 71, 105-111—display by male shopkeepers may constitute an 
offence under s. 30 of the Sexual Offences Act 1956 (knowingly living on the earnings 
of female prostitution). And see Dr. L. H. Leigh [1975] Crim. L.R. 413, 419. 

RN i Laece 


1T Ibid. para. 

LEA gale tare oild be fo ehson oaa g. “ overt obscene sexual 
behaviour, etc.” 

19 Para. 83. 3° The Times, August 20, 1975. 


31 The Times, September 3, 1975. See also the practitioners’ teach-in on squatting 
and sit-ins advertised in the Law Society Gazette, September 10, 1975, p. 908. 

23 The Times, July 28-August 22, 1972, confirmed by the Court of Appeal in 
1973, unrep. 
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generalised conspiracy to “hinder, disrupt, interfere with and pre- 
vent the exercise of the lawful rights of persons to play or watch” 
a sporting event could be used against demonstrating spectators.*? 
There do not appear to be any figures to show how much of a 
social nuisance party gate-crashing has become and the importance 
of its inclusion in this setting rests entirely on the case of Brittain. 

The Working Paper acknowledges the inherent difficulties of 
manipulating the web of civil and criminal sanctions in this area 
of the law and deals at length with the problems of the police in 
relation to it.*® It lists the principal factors relevant in determining 
what criminal offences are required ** and then proposes the repeal 
of the Forcible Entry Acts and the abolition of the common law 
offences of forcible entry and detainer and conspiracy to trespass 
as defined in Kamara." Instead it proposes the creation of two new 
statutory offences “ without lawful authority entering property by 
force adversely to any person in physical occupation of it, or entitled 
to occupy it” and “being unlawfully on property and failing to leave 
as soon as reasonably practicable after being ordered to leave by a 
person entitled to occupation.” ** These offences would carry 
maximum penalties of imprisonment for two years and six months 
respectively, with the police granted a special power of summary 
arrest where they have reasonable grounds for believing that an 
offence has been committed.” 

Detailed discussion of the ingredients of the new offences falls 
outside the scope of this review. However, one should mention 
that the “remaining” offence will bring peaceful but intransigent 
trespassers firmly within the ambit of the criminal law. This offence 
will not penalise either one or more spectators who frequently 
trespass on a court, pitch or stage, etc., provided they do not refuse 
on each occasion to leave the court, pitch or stage, etc. when asked 
to do so by a person so entitled. Such conduct by two or more 
persons would now probably render them guilty of conspiracy to 
trespass.” The new “ remaining ” offence ** would also apply to, and 





13 Judge Gillis in that case relied heavily on Bramley [1946] Jo.Crim. Law 
36, an early squatting caso, stating that the question for the jury was whether the 
matter was one of “substantial public Interest.” One wonders whether this case 


spiracles. 
and the “Stable family heirloom” in the N.C.C.L. pamphlet Whose Conspiracy? 
(1974), pp. 15, 16, 23-25, 33, and Robert Hazell's Conspiracy and Civil Liberties, 
Occasional on Soc. Admin. No. 55, pp. 27, 56-58. 

m4 [1972] 1 Q.B. 357. 

25 W.P. No. 54, paras. 65-68. 

a7 Ibid. paras. 68-73. 

3° Ibid. para. 66. See the arguments in letters to The Times, inter 
24, August 6, 8, 15 and 18, 1975, and tho Sir Robert Mark report in The Times 
of August 8, 1975. (See also McPhail v. Persons Unknown [1973] 3 W.L.R. 71 and 
[1975] L.8.Gaxz. 769.) 

20 See D. W. Eliot [1974] Crim L.R. 501. 

21 W.P. No. 54, para. 52. 

233 Howard Lovenson’s letter to The Times, July 24, 1975, suggests that tho Law 
Commision have dropped their proposal of the “remaining ” offence. 
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may involve the policé in, industrial sit-ins and occupations, a fact 
already noticed by the T.U.C, who have submitted their own 
memorandum on this point to the Law Commission. Industrial 
sit-ins are at present excluded from the operation of conspiracy to 
trespass by section 3 of the Conspiracy and Protection of Property 
Act 1875 provided they are “in contemplation or furtherance of a 
trade dispute.” ** The Law Commission does not make mention of 
the possible industrial setting for its new offence and it seems 
clear that this was not.considered by the working group. 


Working Paper No. 62. Perverting the course of justice 


As can be seen from its full title, Working Paper No. 62 is much 
broader in subject-matter than the more confined problems of 
conspiracies to obstruct, pervert or defeat the course of justice 
(“pervert the course of justice”). The Working Party had the 
benefit of the Phillimore Committee’s proposals on Contempt of 
Court * and they are taken into account in the Paper. 

Despite the origins of conspiracy in this area of the law,” pervert- 
ing the course of justice now appears to stand as a substantive offence 
on its own merits.** Only two types of conduct are here identified 
as being conspiracies with otherwise non-criminal objects and both 
of these have been treated pre-Withers *' as conspiracies to effect a 
public mischief. Obtaining compassionate leave from prison by false 
representations is also considered in W.P. No. 63 and will be 
discussed under that heading. The second, an agreement to indemnify 
bail where no intention to defeat the course of justice, or that the 
person bailed should abscond, can be shown, was found to be a 
public mischief conspiracy in Porter ** and Foy.** The Law Com- 
mission therefore proposes the abolition of “any common law 
offence which may exist ” “* which must mean whatever remains 
of this post-Withers re-categorised “ public mischief conspiracy.” It 
is clear from Viscount Dilhorne’s“* and Lord Kilbrandon’s “ 


33 As shown in R. v. Maycock and Others, The Times, July 24, December 4, 5 and 
6, 1973, and see Peter Wallington on “ Criminal Conspiracy and Industrial Conflict ” 
DO ce Ee re ne p. T8 ate Working Paner doei 


37 [1974] 3 W.LR. 751. 

38 [1910] 1 K.B. 369. 

39 [1972] Crim L.R. 504, Where such intentions can be proved, the Criminal Justice 
Act 1967, s. 8, applies. j 

49 W.P. No. 62, para. 110. 

41 [1974] 3 AN ER. at pp. 989 and 991-992, 

43 Ibid. at p. 1007. 
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speeches that Porter could just as easily have been taken as a 
conspiracy to pervert the course of justice and Porter must therefore 
stand re-categorised as such; Foy (although not mentioned in those 
terms) must surely follow suit.“ Since the Law Commission also 
proposes to abolish the Common Law offences of perverting etc. 
the course of justice this appears to be something of an overkill. 
The Working Paper proposes as a replacement a specific new offence 
punishable with one year’s imprisonment “‘to make an agreement 
that the surety for bail would be indemnified for any liability 
incurred in the event of the non-appearance of an accused person 
to answer his bail.” “ It is thus unclear whether it is the agreement, 
ie. the conspiracy, which will make the conduct illegal or whether 
a simple indemnifying of bail without agreement will be made 
illegal by this proposal.“ This is important because the Law Com- 
mission’s entire philosophy is to abolish all conspiracies with non- 
criminal objects and here they appear to be creating one. 


Working Paper No. 63. Telephone bugging, hoax bombs without 
warnings, obtaining leave from prison by false means, kid- 
napping geriatric patients and the resurrection men resurrected. 


The use of charges of conspiracy to effect a public mischief illus- 
trates most clearly how the elastic limits of conspiracy have been 
stretched to cover new anti-social situations upon which the criminal 
law is otherwise silent. As compared with the uses of conspiracies 
relating to morals and decency, which are mainly gap-filling, public 
mischief has been used to deal with widely differing forms of 
behaviour and has actually created new areas of criminal law. The 
first lesson to learn is that there is and will always be a prosecutorial 
tendency to plug the gaps in the law with any ill-defined offence 
that exists, provided Crown Court judges and magistrates will 
swallow the bait. The Law Commission have recognised this in all 
their working papers but they do not appear to have grasped the 
second lesson that conspiracy, however closely defined in relation to 
substantive offences, lends itself to such usage partly because of its 
nature of punishing words and ideas (agreement) and not deeds, and 
partly because of its distinct advantages to the prosecution which 
would remain unchanged even if the proposals in W.P. No. 50 were 
accepted. ** 

The Working Party makes a brave attempt at constructing a 
system of closely defined offences but still appears to fall into the 
conspiracy trap. The new catch-all offence seems destined to be 





43 In the same way as the W.P. deals with Robinson (1937) 2 Jo.Crim. Law 62 and 
Rose (1937) 1 Jo.Crim. Law 171, W.P. No. 62, pera. 12. 

44 W.P. No. 62, para. 110. 

45 See, generally, Prof. Glanville Williams, “ Evading Justice,” [1975] Crim-L.R. 
430 and 479. See also the “ blackmail” type offence mentioned in the general 
introduction to this review and the Court of Appeal (Criminal Division)’s treatment 
of R. v. Kellett [1975] 3 All E.R. 468. 

48 See my comments on that Paper (1974) 37 M.LR. 67 especially at pp. 71-73. 
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conspiracy to defraud and it keeps on reappearing in W.P. No. 63. 
Somehow as one limb of the animal is cut off, another limb begins 
to grow. Public mischief is dead, long live conspiracy to defraud. 

One wonders what the Law Commission would have done without 
Withers,“ but then the effect of that case is far from clear and not 
every public mischief conspiracy falls easily into another “‘ category ” 
of conspiracy. Some cases of conspiracy to effect a public mischief, 
mainly unreported, should be considered in this respect. Tracing 
Services (Kensington)** and Quartermain (as Withers“) deal 
with obtaining confidential information on the telephone from 
“ public officials ” and banks etc. by false representations and the 
Working Paper considers that these could now come under cons- 
piracy to defraud on the strength of dicta in Withers *° and the new 
offence proposed in W.P. No. 56."* It also considers that Henman 
and Donovan," a case on obtaining compassionate leave from 
prison on false facts, might also be treated as a conspiracy to 
defraud** as might Young** which concerns the building of 
deficient air-raid shelters on a local authority contract. 

To deal with bugging devices and telephone tapping as in the first 
Withers ** (1971) case, Blackburn ** and Quartermain," the Law 
Commission seems to adopt the proposals of the Younger Com- 
mittee ** on its somewhat complex new offence of “ electronic or 
optical” surveillance. Conspiracy to effect a public mischief by 
the placing of realistic imitation bombs, unaccompanied by threaten- 
ing warnings ** or false reports *° might similarly be replaced by a 
substantive offence. ** 

Similarly it is pointed out that the conspiracies in Hunter,“ Leese 
and Whitehead “* and Duffy“ could be dealt with by existing sub- 
stantive offences. But this is too easy an answer. It misses the point 
that the conspiracy charges were brought for good prosecutorial 
reasons which will still exist on the basis of the present proposals.” 


47 n. 9 above and seo Buxton (1975) 38 M.L.R. 339 especially at pp. 344-345. 

48 CCC. unrep. February 14, 1969. 

4° Unrep. The Times, October 23, 24, 1974. 

s0 [1974] 3 WLR 751 at pp. 759 (per Viscount Dilhorne) and 776 (per Lord 





Kilbrandon). 
51 Quoted in W.P. No. 63, para. 15. 
54 Unrep. C.C.C., May 1, 1969. 
53 W.P, No. 63, para. 27 though it suggests a tightening of the Prison Rules to 
cover this. 
54 (1944) 30 Cr.App.R. 57. 5 Unrep. The Times, June 17, 1971. 
s6 Unrep. The Times, June 6, 1974. 
317 See n. 49. 
, 58 (1972) Cmnd. 5012, para. 501 et seq. 
5® See s 2 (a) of the Criminal Damage Act 1971. 
80 See a. 5 (2) of the Criminal Law Act 1967. 
61 W.P. No. 63, para. 23. The proposed maximum sentence of five years’ imprison- 
the 


1970 (conditional discharge) and Longhurst, unrep. September 3, 1971 (a fine). 

€3 [1974] Q.B. 95. 

68 Unrep. The Times, September 19, 22, 1936. Now covered by Race Relations 
Act 1965, s. 6. 

 Unrep. The Times, June 7, 8, 1972, 65 See n. 46 above. 
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The Working Paper treats the question of conspiracies to commit 
a civil wrong with a mixture of fine legal reasoning and “low 
profile ” policy decision making. The various forms of tortious 
conduct which Lord Hailsham (then Lord Chancellor) specified in 
dicta in Kamara as being capable of attracting charges of criminal 
conspiracy ** are defined, analysed and in turn rejected, with sub- 
stantial arguments, as covered by the criminal law in other ways, 
dealt with by the Law Commission in a previous paper in the 
conspiracy series or not really of sufficiently serious effect to society, 
on general grounds or rarity of occurrence, to merit criminality.‘ 
The only possible considered source of doubt is the need for 
conspiracy to defame in some highly selective otherwise non- 
criminal cases. Conspiracy to injure is given similar historical and 
analytical treatment and a view of the present state of the law is 
attempted. The Law Commission then concludes on grounds of 
rarity of occurrence (no direct cases since Bunn,** 1872) and 
parallel civil liability that the criminal law is not necessary in 
this area.*° 

With conspiracy to commit or induce a breach of contract how- 
ever although the result is the same (rejection of criminality as 
performing no useful social function) the reasoning is shortly stated 
and perhaps similarly considered. In deciding the probable state of 
the law the Working Party invokes Kamara-type principles (which 
they have rejected in this Working Paper and overturned in W.P. 
No. 54) in an attempt to qualify any criminal offence which may 
exist. It is hoped that this light and self-contradictory reasoning will 
not detract from what is otherwise a good decision.”° 

The Working Paper ends with a brief Jook at the doctrine of 
contempt of statute for which it finds no particular reason for 
inclusion except that both that doctrine and conspiracy share “‘ an 
ancient lineage ” and “the dual objection of extreme uncertainty 
as to its scope combined with the availability of an unlimited 
penalty.” "> Although no harm is done since the doctrine is quite 
firmly rejected, there is no mention of the case of Bhagwan ™ which 
was a conspiracy tending to defeat the intent and purpose of a 
statute which did not provide for specific criminal offences in 
relation to such activity. 


Where are we now? 

In retrospect the production process seems to have started with 
inventive ideas from adventurous prosecutors to deal with specific 
situations, which ideas were then endorsed by willing judges pres- 





66 [1974] A.C. 104 at p. 129. 

«7 WP. No. 63, paras. 39-58. 

68 (1872) 12 Cox CC. 316. 

68 Supra paras. 59—66. 

T0 Seo Peter Wallington’s article n. 33 mpra on industrial aspects of conspiracy 
to commit a civil wrong. 

Tl W.P. No. 63, para. 70. Ta [1970] 3 AD ER. 97. 
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sured by their own understanding of immediate societal needs to 
convict, thereby creating new offences which the Law Commission 
has now provisionally repackaged for mass-production enactment. 
In W.P. No. 50 the Law Commision came out strongly against 
judicial creation of offences’ but at the end of the day we find 
those decisions acknowledged and restated by the same body. 
Although the impression is given that further creativity will now 
be limited, the wide-ranging forms of conduct which are posited as 
coming under the heading of conspiracy to defraud suggest that 
not all the exits are sealed, and one is still left with the spectre of 
broad interpretations of conspiracy in relation to substantive 
offences. 

For reasons stated elsewhere ™ there is now a groundswell of 
opinion among the magistracy,”* trade unionists,"* practitioners "’ 
and academics ** as well as a few hints from the higher judiciary,"* 
that not only is there a dissatisfaction with the law of conspiracy as 
a whole but that it should be abolished (with or without a replace- 
ment). Without entering into the controversial depths and politics 
of law reform some important points can still be made regarding 
the whole exercise. The Law Commission is a predominantly 
lawyer-oriented body viewing “the law” through lawyers’ eyes 
with lawyers’ law as its end product.*® The Law Commission could 
not perhaps be expected to take such a radical view and it may 
be that such questions should be considered by a different body 
altogether with a far wider range of disciplines and opinions 
represented. 

Professor Phillip Johnson of Berkeley in his recent article entitled 
“The Unnecessary Crime of Conspiracy’’*’ says that for the 
U.S.A. “ abolition of conspiracy is not an idea whose time has come, 
because ... critics of conspiracy have attacked it piecemeal rather 
than in its entirety.” The same mistake ought not to be made here. 
As this is being written the prosecutors are thinking up new con- 
spiracy offences to try out even in relation to substantive crimes ** 
and the numerous reports of trials in the daily newspapers suggest 


73 W.P. No. 50, paras. 10 and 13. 
T4 See e.g. notes 21, 46, 75, 77 and 78. 
5 Seo Magistrates tes Association Annual Report, September 8, 1975, and The Times, 
8, 1975. 

T® See n 21. 

TT See e.g. Geoff Robertson’s and Robert Hazell’s books at n. 23. 

T8 Seo e.g. Buxton (1975) 38 M.L.R. 345. 

T® Seo e.g. Lord Diplock in Withers [1974] 3 AI E.R. 993. 

30 The Ist Annual Report showed the Law Commission to have 13 “logal” and 
21 “ non-legal ” staff (Law Com. No. 4, p. 3). Too large a legal staffing was thought 

the look inwards 


seem to be more tattves on committees and working parties 
and fewer academics seo Appendices to Annual and 
Farrar, Law Reform and Law Commission, p. 147). 


the 
81 61 Calif L.Rev. 1137, 1188 (1973). 
81 The Guardian, August 22, 1975, p. 9 and The Times, October 17, 1975, p. 12. 
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how often conspiracy is being charged (especially in relation to 
political bombings where it is difficult to pin down the mhin 
culprits and easier to prove adherence to a cause or plan **). 

The task performed by the Law Commission, limited as it is, is 
technically good; a gardening job identifymg and cutting away 
some of the mutational offspring of this monster weed that has 
encircled and fed off the firm plants of substantive crimes almost 
to the point of obliterating them. But the weed itself still remains 
ready to take over the garden once again given prosecutorial rain, 
and half the chance. 

A. H. SHERR 


t3 For interest see p. 2 of The Times, October 21, 1975, for a report on Probation 
Officers’ refusal to supervise “ politically motivated offenders charged under com 
piracy laws.” The Home Office Annual Criminal Statistics does not have a separate 
heading for “conspiracy” and therefore ft is not possible to deduce from them 
how often it is used. 


NOTES OF CASES 


WHEN IS A SERVANT IN THE COURSE OF EMPLOYMENT ? 


THE defendants in Stone v. Taffe 1 owned a public house which was 
managed by their servant Taffe. In breach of the licensing laws 
and contrary to express instructions, Taffe permitted Stone (among 
others) to remain on the premises until 1.00 a.m. Stone then fell 
downstairs to his death because Taffe negligently extinguished (or 
failed to light) the lamp over the staircase, which was structurally 
safe. The Court of Appeal held that Stone was still a lawful visitor 
at the time, and that Taffe was acting in the course of his employ- 
ment.” Both problems were to be solved by asking the same question: 
“did Mr. Stone know, or ought he on a balance of probabilities to 
be held to have known,’ that his permission to be there ended 
reasonably soon after 10.30 p.m.? ” * 

Invitations to enter premises are frequently extended, not by the 
occupier, but by his family, guests or servants, whether in the 
course of their employment or not. There is much to be said for 
being indulgent to these visitors, as an occupier (unlike the usual 
employer or principal) can by notice make clear that the visitor 
is excluded or his own liability is excluded. However, in the 
unauthorised invitation cases (none of which was cited), the usual 
approach is that of Asquith L.J. in Conway v. George Wimpey & 
Co. Ltd.,* namely that it is “elementary that if A, professedly 
acting on behalf of B, purports to give me leave to enter on B’s 
land and A has no actual authority to do so, I am a trespasser if I 
act on this permission: none the less so, because I do not know of 
A’s want of authority.” * It is true that Asquith L.J. apparently 
moves from the obvious proposition that a man may be a 
without knowing it to the unnecessary conclusion that what he 
knows is never relevant to his status. An implied right of entry’ 
is not lost because the occupier mwardly resolves to over-ride it; 
it would be consistent with this and with the present case to say 
that a visitor invited by a servant etc., is not a trespasser unless he 
either knows * or ought to know from the purpose of the visit or 
method of entry ° that he is forbidden to be there. Unfortunately, 


1 [1974] 3 AI ER 1016. 

2 The damages were reduced because of Stone's contributory negligence; Reeve J. 
had held that S was a lawful visitor, but that T was not in the course of employment. 
This conchuston the Court of Appeal found IIlogical. 

3 As there was no evidence as to Stone’s state of mind, the incidenco of the 
burden of proof on the defendants was crucial. 

4 [1974] 3 AI ER. 1016 at p. 1022. 

3 [1951] 2 K.B. 266. 

8 Ibid., at p. 274. 

7 Such as that recognised in Robson v. Hallett [1967] 2 Q.B. 239. 

e As in Twine v. Bean's Express Ltd. (1946) 62 T.L.R. 458. In Conway v. George 





Wimpey and Co. Ltd. [1951] 2 K.B. 266 it was regarded as immaterial whether the 
plaintif knew or not. ® Asin Hilen v. I.C.I. (Alkali) Ltd. [1936] A.C. 65. 
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that conclusion seems blocked by authority, and a narrower basis 
for the present case has to be constructed. It may be that the court 
regarded the permission to remain (though a breach of the licensing 
laws) as within Taffe’s ostensible authority. Megaw L.J.* indeed 
referred to ostensible authority but mysteriously in relation to the 
original invitation (when Stone arrived at 8.00 p.m.) which was 
“duly given with the ostensible authority of the occupiers.” 
Surely it must have had their actual authority. In Conway v. George 
Wimpey & Co. Ltd.™ the argument about ostensible authority 
(unsuccessful on the facts) was advanced on the more usual basis 
that the defendants had misled the plaintiff by acquiescing in the 
practice of giving lifts. Alternatively, the only distinction may be 
that in Stone v. Taffe,“ Stone was originally a lawful visitor, and 
Stephenson L.J.1* emphasises that an occupier must clearly delimit 
the time or space to which the invitation applies. If this is the ratio, 
it would mean that a latecomer to the party, admitted after 10.30 
p-m., would have been a trespasser. In any case, it begs the question 
about how the clear delimitation is to be made. If an instruction 
to a servant not to admit visitors at all is enough to make an 
ignorant visitor a trespasser, an instruction only to admit visitors 
within certain hours should be enough to make an ignorant visitor a 
trespasser outside those hours. 

On the issue of vicarious liability, the court held, applying Lord 
Dunedin’s familiar distinction,“ that the prohibition only limited 
Taffe’s conduct within his sphere of employment. However, 
Stephenson L.J. accepted that “ the injured person cannot make 
the employer liable where he himself knows of the prohibition, 
and has the opportunity to avoid the danger of injury from the 
prohibited act, before he exposes himself to the danger ” and added 
that this might be so even if the prohibition was only likely to be 
known to him. What should be the relevance of such knowledge? 
(1) Where the prohibition limits the sphere of employment, the 
master is not liable, and knowledge is immaterial, except that a 
victim cannot argue that the master has held out the servant as 
having apparent authority, if he knows the servant does not. Yet 
Stephenson L.J.” in discussing Iqbal v. London Transport 
Executive ** says that the master is “ more clearly [immune] where 
the person injured . . . knows the limits of the conductor’s sphere 
of employment.” There is nothing in the judgments to suggest 
that this is relevant,!’ nor in the facts to suggest that Iqbal’s knowl- 
edge could have enabled him to avoid injury. (2) The plaintiff's 
knowledge of a prohibition within the sphere of employment cannot 





10 Stone v. Taffe [1974] 3 AN E.R. 1016 at p. 1024. 11 [1951] 2 K.B. 266. 

12 [1974] 3 All E.R. 1016. 13 Ibid , at p. 1021. 

14 In Plumb v. Cobden Flour Mulls Co. Ltd. (1862) 1 H. & C. 526 at p. 539. 

1s [1974] 3 AD ER. 1016 at p. 1022. 

16 (1974) 16 K.LR. 329. 

17 In Beard v. London General Omnibus Co. [1900] 2 QB. 530, the plaintiff 
was a passing bicyclist. 
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take the prohibited act outside the sphere. If the plaintiff is to be 
defeated, it must be because he has voluntarily assumed the risk, 
and Stephenson L.J.’s formulation '* seems to exaggerate the ease 
with which a sciens plaintiff (or one who ought to know) can be 
regarded as volens. The plaintiff may be volens as against the 
servant, so that there is no liability to be vicariously assumed. This 
was the position in I.C.I. Ltd. v. Shatwell,!* which is rather more 
cautiously expressed than the present case. Alternatively, the 
plaintiff might be volens as against the master alone. He could of 
course exempt the master by contract or by entering his property 
in the face of a notice excluding liability. Apart from this, it is 
hard to envisage circumstances where knowledge of the pro- 
hibition makes the victim volens as against the master but not 
also against the servant. 

The court concluded that the two questions were to be decided 
by the same test. No doubt, if the plaintiff was a trespasser, the 
master could not have been liable for a breach of the common 
duty of care, even by a servant,” though he might have been 
liable for a breach by the servant, in the course of his employment, 
of the duty of common humanity." But the converse is not inevit- 
able; there was nothing illogical in Reeve J.’s conclusion. A servant 
may certainly issue a valid invitation to a visitor, though the 
purposes of the visit are not part of his employment. = 

In Stone v. Taffe**® Stephenson L.J. observed that “servants 
who break the law by assaulting others are not thereby going outside 
the scope or course of their employment.” But assaults by servants 
have remained an isolated stronghold largely unaffected by the 
erosion of the idea that wilful wrongdoing by a servant could not 
be im the course of his employment.” This was confirmed by the 
harsh opinion of the Privy Council in Keppel Bus Co. Ltd. v. 
Sa'ad bin Ahmad.“ The defendant’s servant, a bus conductor, had 
put out the eye of the plaintiff passenger with his ticket-punch during 
an argument in the course of a journey. The passengers had 
criticised the conductor’s treatment of an elderly Malay lady who 
had by then left the bus. The conductor then abused the plaintiff, 
the plaintiff told him not to be abusive, and the blow was struck. 
Relying on the familiar passage in Salmond on Torts, the Privy 
Council held this outside the scope of his employment. 


18 Note 15. 19 [1965] A.C. 656, 

20 The argument thet tho occupier could still be Hable as master was advanced 

by Attyah in (1965) 81 L.Q.R. 186 and replied to by Fleming in (1966) 82°L.Q.R. 25. 

In Young v. Edward Box and Co. Lid. [1951] 1 TLR. 789 and Rose v. Plenty, 

The Times, July 10, 1975, Lord Denning M.R. held masters Hable for their servants’ 
the 





21 This was left open in Stone v. Taffe [1974] 3 All E.R. 1016 at p. 1023. 

23 [1974] 3 AN ER. 1016 at p. 1022, 

23 e.g. Croft v. Alison (1821) 4 B. & Ald. 590. ; 

H [1974] 2 All BR. 700. 25 (1973) 16th ed., p. 474. 
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The mere fact that the act was done wilfully is no obstacle to 
recovery, at least since Limpus v. London General Omnibus Co.** 
No doubt on the facts of that case an action would be framed in 
negligence,” but there is little difference between using your 
omnibus to drive another off the road and using your ticket-punch 
to hit a passenger, especially as the intent to benefit the master, 
which was emphasised in Limpus’s case,** is no longer essential.** 
In fact, Salmond’s formula leads to difficulties, if applied uncritic- 
ally. It is no more curious to describe the conductor’s act as a 
wrongful method of supervising the journey than to describe stealing 
a garment as a wrongful mode of looking after it.?* 

The Court of Appeal of Singapore had held that the act was in 
the course of employment. The Privy Council pointed out that, 
although the servant had authority to exercise control, the Malay 
lady had left the bus and there was no disorder to be quelled. We 
have to conclude then that, where a servant has authority to keep 
order and discipline, he will not be in the course of his employment 
unless he mistakenly identifies the wrong offender or uses excessive, 
but perhaps not too excessive,” force on the right offender. In 
substance, however, this limits liability to situations where, though 
the acts are wilful, it is merely carelessness or misjudgment which 
„~ takes them out of the category of lawful use of force. To dismiss 
‘the appeal would not have meant that any assault was within the 
course of employment; the assault was committed by a servant 
charged with control and supervision of the passengers, in an 
argument arising out of the way he was performing those duties; 
it might well be thought precisely the kind of incident which the 
employers could expect to arise out of the nature of their business. 


L M. YTS. 


Tae DISCRETION TO ADJUST PROPERTY RIGHTS AFTER DIVORCE 


Two recent cases involving financial orders ancillary to divorce 
highlight some of the difficulties in the present law. In both, the 
ex-wife obtained the entire equity in the matrimonial home. 

The first was Jones v. Jones.’ After 15 years of marriage, the 
wife had obtained a divorce. About six weeks after the decree 
absolute, her ex-husband attacked her with a knife, severing the 
tendons of her right hand. For this attack he later received a three- 
year senience. On a subsequent application by the wife under what 


a6 (1862) 1H. & C. 526, 

37 In Z.C.I. Ltd. v. Shatwell [1965] A.C. 656 at p. 672 Lord Redd warned of the 
dangers of describing as negligence deliberate acts done in defiance of instructions. 

28 Lloyd v. Grace Smith & Co. [1912] A.C. 716. 

3% Morris v. C. W. Martin & Sons, Ltd. [1966] 1Q.B. 716. 

30 e.g. Poland v. John Parr & Sons [1927] 1 K.B. 236 at p. 243 per Scrutton L.J. 
The Privy Council left this point open [1974] 2 AI E.R. 700 at p. 704. 

1 [1975] 2 All BR. 12. 
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is now the Matrimonial Causes Act 1973, the judge ordered the 
husband to transfer to his wife his interest in the matrimonial home, 
which had been held in their joint names, and he ordered the wife 
to pay the husband one-fifth of the equity in the property but with 
payment deferred until the death of the wife, the sale of the pro- 
perty, or the youngest child of the family ceasing to be dependent on 
the husband, whichever occurred first. Mrs. Jones successfully 
appealed to the Court of Appeal which granted her the whole of 
the beneficial interest in the home unconditionally. However, 
certain aspects of the case raise difficult points. First of all, could 
the misconduct of a spouse after the termination of the marriage 
affect the exercise of the discretion to make a property adjustment 
order? The Court of Appeal held that it could. Orr L.J., with whom 
Latey J. and Megaw L.J. agreed, said that it had “ not been argued 
—certainly not pressed—on behalf of the husband that the word 
‘conduct,’ where it appears in the closing words of section 25 of 
the Matrimonial Causes Act 1973, is incapable of applying to 
something that has happened after the breakdown of the marriage, 
or indeed after the decree absolute. The wording in question is 
entirely general in its character and I would not be prepared to 
limit it in that way.” ? 

Although at first this seems an entirely permissible. reading of 
the statute, it is submitted that it is not in accord with previous 
statements in the Court of Appeal concerning the rationale of the 
jurisdiction to make property adjustment orders. In Wachtel v. 
Wachtel’ Lord Denning M.R. said that we may take it that 
“Parliament recognised that the wife who looks after the home 
and family contributes as much to the family assets as the wife who 
goes out to work. The one contributes in kind. The other in money 
or money’s worth. ... Just as the wife who makes substantial money 
contributions usuaHy gets a share, so should the wife who looks 
after the home. ...” + It seems clear, therefore, that Lord Denning 
regards the jurisdiction as enabling the court to reward the wife for 
her past work in the home—to compensate her for her inability 
through her circumstances to acquire a direct proprietary interest 
in the family assets. 

If one accepts this reasoning, it is hard to see how the conduct 
of either spouse after the termination of the marriage could affect 
the exercise of the discretion to adjust property rights. Jones itself, 
of course, involved the misconduct of the husband and this operated 
to inflate the share awarded to the wife above what she had earned 
by her conduct during the marriage; but the converse situation 
presents as many difficulties; supposing it were the wife who mis- 
behaved after the marriage were over, would it be possible for her 
share which had already accrued during the marriage to be divested? 


2 At p. 16. 
3 [1973] 2 WLR, 366. 
4 At p. 375. 
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If so, it would seem that the court possesses an even broader juris- 
diction under section 24 of the Matrimonial Causes Act 1973 than 
was originally envisaged. The discretion is not simply to adjust pro- 
perty rights so as to reflect the extent to which the marriage repre- 
sented shared property and a shared life. It is a discretion to do 
what is just in the circumstances, a jurisdiction which is merely 
“ triggered ” by the fact of marriage and later divorce. This type 
of wide-ranging discretion to recast property rights is something 
which the House of Lords rejected in the context of section 17 of 
the Married Women’s Property Act 1882‘ and, it is suggested, is 
out of keeping with the usual respect of English law for the sanctity 
of property rights. 

A second issue for the court in Jones was the significance of the 
compensation received by the wife from the Criminal Injuries 
Compensation Board, of which an interim payment of £1,800 had 
already been made. The root of the problem can perhaps be said to 
be Wachtel, where the Court of Appeal outlined the modern use 
of the “one-third rule” and said that it should operate on the 
“ combined resources of the parties.” ‘ Lord Denning explained that 
this means that the wife normally obtains a third of the “ family 
assets” and a third of the “joint earnings.”"’ The difficulty, of 
course, is knowing what is a “family asset” and in Jones the 
particular difficulty was categorising the compensation, especially 
since it was unclear to what extent the sum receivable represented 
loss of earnings rather than pain and suffering and loss of amenity. 
The Court of Appeal solved the problem by laying down the general 
principle that sums awarded for pain and suffering are not to be 
treated as family assets, whereas awards for loss of earnings may 
be taken into account. In saying this, they were following and 
clarifying their earlier decision in Armstrong v. Armstrong.* Orr 
L.J. and Latey J. go no further than this, and do not explain how 
much of the possible compensation they are treating as part of the 
family assets. Megaw L.J. was more explicit; he preferred to leave 
out of account akogether any sum that might be received in the 
future, because the court had no information on this point and any 
assessment would be simply speculation. As to the £1,800 already 
received, he assumed that it was awarded for pain and suffering 
and said, therefore, that it should not be counted. 

The other issue which played a significant part in the court’s 
decision was the position of the wife when the youngest child ceased 
to be dependent, when Mrs. Jones would be 50 or 52. She had been 
a nurse, but was unable to continue her profession because of the 
attack; her prospects of obtaining employment at all were now 
very doubtful because there was a permanent 75 per cent. disability 
of her hand. If the judge’s order were upheld, Mrs. Jones would 


s Pettitt v. Pettitt [1970] A.C. 777. 
$ [1973] 2 W.LR. 366, 376, 
T Ibid. at p. 377. 8 118 SJ. 579. 





100 THE MODERN LAW REVIEW [VoL 39 


have to sell the house in a few years’ time and find a new home with 
the balance of the proceeds of sale. The Court of Appeal felt this 
would be unjust. However, in the final analysis, it may be questioned 
whether the court did not go too far in the wife’s favour. When the 
husband came out of prison, he would be 54 or 55. He was a 
carpenter and earning up to £30 a week in 1969-70. He had used 
his earnings to repay the mortgage and when he was on trial his 
wife had written to the Crown Court saying that he had been a 
good father and in many respects a good husband. It seems hard 
that this man, on leaving prison, in middle age and with a relatively 
modest earning capacity, should find himself entirely deprived of 
capital assets, 

The second case in the pair is Smith v. Smith *; the only reported 
judgment is that of Latey J. at first instance, although this was later 
upheld by the Court of Appeal in an unreported judgment, The 
Smiths were divorced after having lived together for eight years. 
Like Mr. and Mrs. Jones, their matrimonial home had been 
conveyed to them as joint tenants. The husband was 32 and presently 
earning about £25 a week with prospects of promotion. They had a 
daughter of almost 12 who had a serious kidney complaint. The 
wife, who was 31, worked part-time during the term but not at all 
during the school holidays so as to look after the child. She received 
£4 a week from her husband and had to resort to social security 
when she was not working. The wife and child were living in the 
matrimonial home and the wife was asking the court to transfer 
her husband’s half-share in it to her. The husband argued that, 
subject to postponement until the child was 17, the house should 
be sold and he should receive his half of the proceeds. Latey J. 
found for the wife, ordering the transfer to her of the whole of the 
husband’s share. 

Just as in Jones, one of the most significant aspects of the case 
was the wife’s reduced earning capacity, here not through dis- 
ability but because of the special need to look after the child. The 
crux of the judgmem was what the judge called the wife’s lack of 
“ security’; she was not planning to remarry, and so would not 
acquire “security” through either marriage or a career. The 
husband, on the other hand, had security in the form of his job, in 
which the had been able to establish himself during the marriage. 
So, the judge concluded, “the only real security for [the wife’s] 
future is to be found in this house.” 

The same criticism can really be levelled against this reasoning 
as against the reasoning in Jones. It pays little attention to the 
underlying rationale of the property adjustment jurisdiction, as 
explained in Wachtel. Ostensibly, Latey J. was giving effect to the 
words at the end of section 25 (1) of the Matrimonial Causes Act 
1973; he was trying to exercise his jurisdiction so as to place the 
parties, so far as this was practicable and just, in the financial posi- 


* [1975] 2 All E.R. 19. 
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tion in which they would have been had the marriage not broken 
down. As explained in Wachtel, this involves two claims on her 
ex-husband by the wife who has looked after the home for a 
number of years and cannot work because of young children; one 
claim is for the income with which he would have provided her 
had their marriage continued; and the other claim is for a share in 
the capital assets which she has, in real terms, helped him to build 
up. In this case, the wife’s claim to the capital assets was represented 
by her joint tenancy in the house, Any further claim on her ex- 
husband must surely have been in income terms, to provide her with 
a means of subsistence until the child grew up and the wife could 
properly support herself. The solution should have been in terms of 
an increased order for periodical payments, £4 a week being on any 
reckoning too small a share of the husband’s earnings. 

It is submitted that what the judge in fact did was confuse “‘ the 
financial position in which they would have been if the marriage had 
not broken down” with equality. The result achieved was equality 
in terms of security for the ex-spouses; but this is not the position 
in which a wife finds herself if her marriage does not break down, 
but instead continues happily. 

EVELYN ELLIS, 


Tae TRUCK ACTS IN A MODERN CONTEXT 


OCCASIONALLY a situation arises which provokes reassessment of old 
and seemingly obsolete rules of law. Interest in the Truck Act 1831, 
a statute which has apparently attracted little judicial attention since 
1940, has been thus revived by Williams v. Butlers Ltd.” 

Butlers Ltd., who employed members of the Transport and 
General Workers’ Union, made an agreement with the union 
whereby contributions to the union were to be deducted by the 
company from members’ wages, and paid to the union. The com- 
pany obtained no financial advantage from this arrangement and 
indeed had the burden and expense of doing the clerical work 
necessary. Deductions, once authorised, were, according to the agree- 
ment, to continue until the company received written instructions 
from the union, that they were to terminate. Mohammed Zaman, 
who was employed by the company as an injection moulder,’ signed 
an appropriate document authorising the company to make deduc- 
tions from his wages, and this document was forwarded by the 
union to the company. Mr. Zaman subsequently gave a written 
notice direct to the company requesting it to cease to make deduc- 
tions. However, as the company never received any instructions 
Pea it site tee ee ee ee ee 


1 Pratt v. Cook, Son & Co. (St. Paul's) Ltd. [1940] A.C, 437. 

2 [1975] 2 All ER. 889. 

3 This made him an “ artificer ” by reason of the Truck Amendment Act 1887, s. 2, 
in conjunction with the Employers and Workmen Act 1875, s. 10. 
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from the union, it continued to make the deductions. An informa- 
tion was then preferred against the company by Mr. Williams, a 
factory inspector, alleging that on a date after Mr. Zaman had given 
notice to the company, it had contravened section 3 of the Truck 
Act 1831 in that the entire amount of wages payable to Mr. Zaman 
had not actually been paid to him in current coin of the realm. The 
information was dismissed and the prosecutor appealed, contending, 
inter alia, that the agreement between Mr. Zaman and the company 
relating to the deduction of contributions was void under section 2 
of the 1831 Act. This appeal was dismissed by a Divisional Court 
consisting of Lord Widgery C.J., Michael Davies and Ashworth JJ. 
In the principal judgment, Michael Davies J. began by noting 
that the stipendiary magistrate (to whom the question had been 
specifically referred) had made it quite clear that, at the hearing 
before him, it had not been in dispute that the agreement between 
the union and the company formed part of the terms and conditions 
of Mr. Zaman’s contract of employment; so that there existed what 
Lord Widgery termed a “ tripartite agreement ” * between the union, 
the employer and Mr. Zaman. In those circumstances the question 
which arose in the appeal was whether, as Mr. Zaman had with- 
drawn his consent to the deductions by direct notice to his employer, 
the employer, in making a subsequent deduction committed an 
offence under the Truck Act 1831, section 2, or whether the 
employer was legally entitled to stand by the tripartite agreement 
and to continue to make deductions until contrary instructions 
were issued by the union. 
The company was originally prosecuted under section 3 of the 

Truck Act 1831. This section requires that: 

“The entire amount of the wages earned by . . . any artificer 

. . . Shall be actually paid to such artificer m the current coin 

of this realm... .” 


The section provides that any payment in the form of goods or 
otherwise than in the current coin shall be illegal, null and void. 
Section 2, which was invoked upon appeal, states that a contractual 
provision respecting the place where, the manner in which, or the 
person with whom, wages shall be spent, shall also be invalid. 

His Lordship noted that the sharp prohibitions imposed by these 
provisions had been modified both by statute * and by the courts. 
Thus the leading case of Hewlett v. Allen* was authority for the 
proposition that if an employer deducted part of the wages of an 
employes for the purpose of paying them over to a third party, and 
did so with the consent, and by the authority of, the employee, then 
the employer did not contravene section 3. In Hewlett’s case, Lord 
Herschell had said that a payment made in those circumstances was: 


4 [1975] 2 All E.R. 889 at p. 893. 
3 e.g. Truck Act 1831, s. 23 and National Insurance Act 1965, s. 12 (2). 
6 [1894] A.C, 383. 
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“| |. a payment to the person employed as much as if the 
current coin of the realm had been placed in his or her hands.” ' 


The facts in Hewlett differed from those in the present case in 
three respects. First, the employee there did not expressly consent 
to the deductions; her consent was merely inferred from the fact 
that she had agreed, as a term of her employment, to join a sick 
club. Secondly, it was a civil case; the employee sought repayment 
from the employer of the deductions. Thirdly, the employee did 
not withdraw her consent during the period of her employment; she 
brought her action after her employment had ceased. 

His Lordship was quite unable to discover any ground on which 
it could be said that the employer was in any worse position in 
criminal than in civil proceedings, though it seemed right to point 
out that, in the passage cited, Lord Herschell had been referring to 
section 3, but not to section 2, of the Act. Lord Herschell had con- 
sidered the effect of section 2 but had expressed the opinion that, 
even if the agreement were within it, the section would not affect 
the validity of the worker’s membership of the sick club; at most it 
could mean that the employer could not enforce the provision 
relating to deductions as part of the contract of employment. 

It was the view of Michael Davies J. that the original purpose 
of section 2 was to prohibit the imposition on the employee, by his 
contract of employment, of a requirement for him to spend the 
whole or part of his wages in a manner beneficial to his employer *; 
it was not intended to strike at an agreement of the character now 
before the court. In cases decided after Hewlett a very clear line 
had been drawn between deductions made for the benefit of the 
employer and those relating to payments to a third party,’ but 
Hewlett and the present case were clearly of the same class. 

Finally his Lordship considered whether the fact that the employee 
in the present case had withdrawn his consent to the deductions 
made the case distinguishable from Hewlett. The appellant had 
made four submissions. First, that the agreement of the employee 
that he would only withdraw his consent through the union was 
illegal; his Lordship could not accept this, given that the deductions 
with consent were not illegal. Secondly, that the authority to make 
deductions was severable from the contract of employment; this 
argument could not be sustained since the magistrate had clearly 
stated that the agreement between the union and his employer 
formed part of Mr. Zaman’s contract. Thirdly, that the agreed pro- 
cedure for notification of withdrawal of consent was contrary to the 
policy or provisions of the 1831 Act; his Lordship was quite uncon- 
vinced by this argument. There was no evidence that the union 





T Ibid., at p. 389. 


5 to 
employer attempted to match back wages already paid to the employee: [1975] 2 
AD E.R. 889 at p. 898. 
® e.g. Penman V. Fife Coal Co. Ltd. [1936] A.C. 45. 
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would disobey any request from Mr. Zaman to forward his with- 
drawal of authority. Fourthly, that the authority could not be 
relied on by the employer since it was in fact revoked, although 
the employee might be entitled to sue the employer for damages 
for breach of contract. His Lordship found it quite unacceptable 
that, by committing a breach of contract, Mr. Zaman might compel 
the company either to commit offences under the Truck Act, 
or to accept his breach and itself break its agreement with the 
union. 

In his Lordship’s judgment the correct view was that Mr. Zaman 
lawfully gave to the company authority to make the appropriate 
deductions from his wages, which authority was freely revocable by 
him during his employment, if he followed the procedure to which 
he had again lawfully agreed. It was therefore his conclusion that 
the company had committed no offence under the 1831 Act. 

There is no doubt that both Michael Davies and Ashworth JJ. 
were relieved not to have to enforce the Truck Act in circumstances 
which clearly were not within the view of Parliament when the 
statute was enacted. The mischief which the statute was passed 
to control was the exploitation of workmen by their employers. In 
this case, the problem, if any, appears to have been between Mr. 
Zaman and his union, and, as in other contemporary cases in which 
the individual has pitted himself against his union, one must temper 
one’s admiration for sturdy individualism by the reflection that the 
whims of the minority should not be honoured if they are in 
conflict with the needs of the majority. Certainly this must be the 
case in instances, such as the present, where a disputed provision 
of a collective agreement has been lawfully accepted by the 
agerieved employes as a term of his own contract of employment. 

However, it is rather surprising that this dispute should have 
gone through the criminal courts as the prosecution brought by a 
factory inspector when Mr. Zaman might have sought his own 
remedy in the civil courts. It is perhaps unnecessary to speculate 
whether the resources of the inspectorate should be deployed in 
this manner, as, under the new régime introduced by the Health 

_ and Safety at Work, etc. Act 1974, it is unlikely that the situation 
will recur.*° 

The case does raise again the question whether the Truck Acts 
ought to be repealed entirely +? now that social conditions have so 
changed that exploitation of the type they were intended to control 
is not likely to occur. On this matter, however, perhaps one should 
not allow one’s judgment to be unduly coloured by the experience 
of 40 years of full employment; in times of serious depression the 
Truck Acts have provided valuable protection for individual 





1¢ On January 1, 1975, the Truck Acts coased to be enforceable by the Health 
and Safety Executive. SI. 1974 No. 1887. 


11 They havo been considerably relaxed by the Payment of Wages Act 1960. 
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employees.‘* On the other hand, it is as well to consider whether 
payment in kind is acceptable, even if the presence of a strong 
union makes exploitation by the employer unlikely; its widespread 
adoption would certainly make it more difficult for wage rates to be 
monitored in the interests of the community. 

BRENDA BARRETT. 


DEFERRING SENTENCE 


Tue power to defer the passing of sentence is relatively new in 
English courts, although the criminal courts in Scotland have long 
had this jurisdiction. Moreover, the circumstances in which the 
power can be used are far more circumscribed in England and Wales 
than in Scotland. Two recent cases firmly underline certain 
limitations on its use, and illustrate this contrast. 

In the first, R. v. Fairhead,” the question which arose concerned 
the consent of the accused to a deferment in terms of section 1 (2) 
of the Powers of the Criminal Courts Act 1973. The presiding judge 
had failed to state expressly that he was exercising his statutory 
powers under section 1 rather than his common law jurisdiction to 
delay passing sentence while awaiting reports. When deciding not 
to pass sentence then and there he ordered that the offender’s driving 
licence should be endorsed, imposing a ten-year driving ban on 
him and requiring him to take a test before his licence could be 
restored. He made these orders after having stated that he proposed 
“ to defer judgment in part ” * following submissions by the defend- 
ant’s counsel that in the light of reports then available, further 
medical evidence should be obtained. It appears that counsel had 
pressed for the passing of sentence to be deferred. Subsequently, after 
considering reports from a probation officer and a doctor suspended 
sentences were imposed. On appeal, it was argued that these were 
invalid as the trial judge had failed to secure the defendant’s consent 
to the deferment. The Court of Appeal concluded that the defendant’s 
counsel, robed in court and submitting on behalf of a defendant 
who was present that sentence ought to be deferred, technically 
consented as his authorised agent to the deferment. 

Giving the judgment of the Court of Appeal, James L.J. observed 
that it is of the greatest importance that the accused should be 
asked personally whether he consents to the deferment. As tech- 
nically his counsel can speak for him, the result presumably is that 
the offender must be consulted either by the trial fudge or by his 
counsel so long as he is asked specifically on this matter. There may 
clearly be advantages in leaving the matter to counsel to take 


12 e.g. Penman V. Fife Coal Co. Ltd. [1936] A.C. 45; Kenyon v. Darwen Cotton 
Manufacturing Co. Ltd. [1936] 2 K.B. 193. 

1 Criminal Justice (Scotland) Act 1963, s. 47. 

3 [1975] 2 Al E.R. 737. 

3 Ibid., at p. 740. 
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instructions and to inform the court in due course—for example, if 
the offender has any difficulty in understanding what is involved. It 
might be necessary for the trial judge to indicate that he is contem- 
plating a deferment before hearing either the prosecution or defence 
on the point. It is clear that by requiring the offender’s personal 
consent the matter is taken out of the realm of the discretion of 
counsel. 

Why is the consent of the offender necessary at all? The require- 
ment followed one of the recommendations of the Advisory Council 
on the Penal System in its Report on Non-Custodial and Semi- 
Custodial Penalties.‘ The Council was of the opinion that the 
offender should be required to give his consent, but did not say why; 
and the point passed into law in the Criminal Justice Act 1972 
along with other recommendations in the Report. 

The Report gives an account of the various powers then available 
under which a court can defer or withhold the imposition of a 
sentence, and notes that up to that time the High Court had 
“ castigated ” trial courts for attempting to postpone sentence to 
see if an offender carries out his promise to reform or to repay 
money. The power to defer has now been given to a trial court for 
either reason. Section 1 (1) of the Powers of the Criminal Courts Act 
1973 added another, viz. to enable the court to have regard to any 
change in the offender’s circumstances. Reparation and reformation 
call for some positive act by the offender, and consent may reason- 
ably be inferred if he, or as in Fairhead his counsel, raises the 
matter in court. Securing the personal consent of the offender in 
the latter case may well be a hindrance to the court in adopting 
what it considers to be the best course. First, the offender may 
not agres or may express an indeterminable attitude. While the same 
problem might possibly arise in the other two situations the prospect 
is less likely because an appeal for an opportunity to do either before 
being sentenced is a clear statement of consent. Secondly, a change 
in the offender’s circumstances may not depend on any voluntary 
act of the offender who might mistakenly consider that matters of 
which he may be aware would not bear favourably on his sentence. 
Accordingly, the door might not be opened, as it were, to con- 
sideration of a deferment because it is not raised by the defence. 
An inarticulate or unsophisticated offender might accordingly be 
prejudiced. Moreover, in the former case it cannot be said, it is 
submitted, that it is the best course or correct in law to presume 
either consent or lack of it and to proceed accordingly; in part, 
this is a difficulty which has been raised by R. v. Fairhead in making 
it clear that the matter is not within the discretion of the offender’s 
counsel. Certainly, the consent of the offender may be a matter of 
the greatest importance in the deliberations of the sentencing court, 
but it seems far better that it should be no more than a factor to be 
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considered and not an essential requirement. Consent does not 
appear to be required in Scotland, and it is not at all clear why it 
has been made necessary in the remainder of the United Kingdom. 
Clearly, of course, the offender should have a clear explanation 
made to him of what is involved if the imposition of his sentence 
is deferred. This is another matter however, and seems to raise no 
difficulties in principle. 

A few days after Fairhead’s case the judgment in R. v. Gilby * 
was given by virtually the identical Bench. James L.J. stated that 
the proper approach in magistrates’ courts is for the court to 
consider first whether it or the Crown Court is the proper court 
to sentence in the case before it; if the justices decide not to commit 
for sentence (because they consider either their own powers to be 
adequate or that borstal would be inappropriate or improper) then 
they should go on to consider which of the various available methods 
of dealing with the offender is appropriate, including deferring the 
passing of sentence under section 1 of the 1973 Act. Gilby’s case was 
taken on appeal following a committal by justices to the Crown 
Court with a view to a borstal sentence, after they had first acted 
under section 1. The Court of Appeal held that the effect of the 
section is that if an offender is committed to the Crown Court 
for sentence after a deferment, then the Crown Court would not 
have the power in its turn to defer the passing of sentence. The court 
which defers, it was held, is the court which will determine the 
sentence and when giving his consent the defendant does so on this 
basis. 

The Court of Appeal did not distinguish between a committal 
specifically with a view to a sentence to borstal or a committal for 
sentence generally under sections 28 and 29 of the Magistrates’ 
Courts Act 1952 respectively, but stated its conclusion in general 
terms. It might be argued that before deciding specifically to commit 
under section 28 the justices might wish to defer passing sentence in 
order to see whether borstal might be avoided after deciding that 
borstal was appropriate and hence that they had no jurisdiction 
themselves but had to commit to the Crown Court. The point is that 
in summary trials the justices might be considered to be the best 
informed bench to decide whether borstal is appropriate in principle. 
However, the Crown Court would still retain the power to defer 
passing sentence if the justices committed the case to them imme- 
diately. Under the circumstances, the view taken by the Court of 
Appeal is, with respect, probably the better in both cases. That 
there are procedural problems inherent in this is shown by R. v. 
Birtles,* which was decided a matter of weeks after Gilby’s case. 
Here, a deferment followed by a committal for sentence was also 
said to be invalid, but the Court of Appeal went further this time 





s [1975] 2 All E.R. 743. 
¢ [1975] CrimL.R. 589; note esp. the commentary by David Thomas. 
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and held that following R. v. Warren" the point could not be taken, 
the proper course being to act as if the committal were valid and to 
consider the sentence on its merits; doing this, it upheld the borstal 
training order made in the Crown Court. If Warren’s case, which 
was not mentioned at all in R. v. Gilby, is good law, the committal 
and the sentence must be set aside by orders of certiorari directed 
to the Magistrates’ Court and the Crown Court; on the other hand, 
if Gilby’s case came properly before the Court of Appeal then 
Warren's case ought to be expressly overruled.* It is submitted that 
in principle this is most desirable. Sentencing is one area where 
the procedure should be kept as simple and as flexible as possible, 
and it seems to be consistent with this objective that it should be 
possible to challenge a committal for sentence and the sentence 
itself on a straight-forward appeal rather than by applications for 
certiorari to the Queen’s Bench Division. Moreover, an uncertain 
state of the law is particularly obnoxious in the context of sentencing. 
The second point raised by Gilby’s case is whether it is in order 
for a custodial sentence to follow a deferment. Their Lordships were 
clear on this point: 
“ As a matter of principle a substantial custodial sentence is 
not appropriate after deferment under section 1 in a case in 
which the report to the court on the conduct and any change in 
the circumstances of the offender after conviction is not 
unfavourable to the offender.” ° 


The court considered briefly the nature of consent for a defer- 
ment, referring to Fairhead’s case. It drew an analogy between a 
consent under section 1 on one hand, and the consents necessary to 
a summary trial of an indictable offence and the making of a proba- 
tion order on the other, all of which must be obtained personally 
from the offender. However, it is respectfully submitted that the 
court has not really, by this gloss on Fairhead, made the issues 
which arise much clearer. Once the court has ordered a deferment 
it does not seem possible—or even reasonable—for the offender to 
change his mind and insist at a later date on being sentenced; nor 
can the court, at a later date, anticipate the end of the period of the 
deferment unless the offender has been convicted of another 
offence.’* By contrast, having consented to the summary trial of an 
indictable offence the hearing can be changed into committal pro- 
ceedings at the instance of the defendant*? and of the court.” 
Further, unlike probation where the co-operation of the defendant is 
essential for the order to be effective, there may be little or nothing 
that an offender, the passing of whose sentence has been deferred, 


T [1954] 1 AD BR. 597. 

$ Cf. Thomas op. alt., with whom agreement is respectfully expressed. 
® [1975] 2 Al ER. 743 at p. 748. ' 

10 Powers of the Criminal Courts Act 1973, s. 4 (1). 

11 R. v. Southampton City Justices, ex p. Briggs [1972] 1 AIL ER. 573. 
13 Criminal Justice Administration Act 1962, s. 13. 
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can do to change his circumstances. It is respectfully submitted, 
therefore, that the analogies drawn by the Court of Appeal in 
Gilby’s case are unhelpful 

Taking both Fairhead’s and Gilby’s cases together, however, clearly 
the question of deferring the passing of sentence may have a far- 
reaching impact on the range of sentences which may thereafter be 
imposed. It scarcely needs to be added that as long as the personal 
consent thereto of the offender is required, it should be an informed 
one. This seems to underline the importance of legal representation 
at trial. 

Finally, bearing in mind the effect of section 21 of the Powers of 
the Criminal Courts Act (which imposes restrictions on custodial 
sentences on persons not legally represented) following Gilby’s and 
Birtles’ cases it may be necessary to ensure representation of an 
unassisted offender when the question of deferment may arise if the 
court is contemplating a custodial sentence. It is submitted that it 
would be at least in the interests of justice if representation were 
secured before a decision is taken on whether or not to act under 
section 1 of the Powers of the Criminal Courts Act. 


MERVYN E. BENNUN. 


REVIEWS 


Just How Just? By Davin Lewis and PerEr HucaMan. [London: 

Secker & Warburg. 1975. 189 pp. (including notes and index) 
Tis book was clearly not written specifically for either students or academics, 
but written with a wider readership in mind. It is not a work of great scholar- 
ship in the academic sense of the word, since it relies almost exclusively upon 
derivativo material The whole text proceeds on the basis of a value judgment 
that the system of criminal justice should always ensure that an innocent 
person the subject of an accusation of a criminal offence is carefully 
protected. Thus, it is argued, various safeguards are cesential even th 
these may be used to their advantage by those whom Sir R 
“ professional criminals.” The authors see 


: 

i 
3 
i 


as in the penultimate chapter which relies rather too vily 
of Stafford and Luvaglio in 1967 in making its point. It just ha 
the authors have written another book dealing with case, 


ai 
AERE 


personal morality and discretion to the informed and consistent application 
of a judicial one.” 

A major proposition in the book is that it is eseential for the protection 
of the individual that legal advice be available right from the initial stages of 
police investigation to redress the imbalance between the resources and 
expertise of police and accused. Since 98 per cent. of criminal matters are 
dealt with by magistrates, the defects of legal representation at this stage 
are seen as crucial. The increased use of duty solicitors is suggested as a 


be asked to gtve reasons for their decisions and that a system of pleading similar 
to that in civil cases be adopted in criminal cases and such pepers made avail- 
able to the fury. Such radical proposals merit considerably more argument than 
that devoted to them. 

The book also looks at the Judges’ Rules and the right to silence, suggesting 
that the protection they afford is largely illusory. These chapters contain 
entertaining accounts of how an accused might be “‘verballed” and high- 
light the journalistic style which contributes to the readability of the book. 


110 
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It is suggested that unfair pressures are brought to bear on accused persons 
at this stage and that reliance upon police integrity alone is not sufficient 
protection for the individual. Provision for accurately recording interrogation, 
e.g. by the use of tape-recording, is called for so that any suggestion of 
improper offers or pressures during questioning could be dealt with on the 
basis of a verbatim record rather than the recollection of the parties, which 
inevitably conflict. Even sentencing and criminal appeals do not escapo 
scrutiny. Again the suggestion is made that it is personal whim and feeling 
rather than reliance on professional expertise that guides the courts 
sentences they impose. The Court of Appeal, Criminal Division, is 
reluctant to interfere with trial verdicts and is accused of making too H 

of the new powers given to it in the Criminal Appeal Act 1966 (now Criminal 


Bs 
ee F 


Appeal Act 1968) 
The book as a whole makes many valuable points, though it lacks at 
times balance even to a reviewer himself to a large degree 


RoBN C. A. WHITE. 


Hogan. [London: Butterworths. 1975. xxvii and 647 and 
(appendix and index) 24 pp. (Hardback £12-00; paperback 
£7-60).] 

A CASEBOOK ON CRIMINAL Law. Third edition. By D. W. ELLIOTT 
AND J. C. Woop. [London: Sweet and Maxwell. 1974. xxxiv 
and 553 and (index) 4 pp. (Hardback £6-50; paperback £4-75).] 

CASES AND MATERIALS ON CRIMINAL Law AND PROCEDURE. Fourth 
edition. Edited by M. L. FRIEDLAND. [Toronto: University of 
Toronto Press. 1974. xiv and 1015 and (index) 6 pp. £20-00.] 

IN terms of topics dealt with and the order in which they are considered, the 

books by Smith and Hogan and Elliott and Wood are unremarkably similar. 

Following a detailed treatment of the so-called “ General Part of the Criminal 

Law,” both books include a selection from the wide range of substantive 

offences which contains no surprises. Smith and Hogan justify their selection 

on the grounds that it covers those aspects traditionally dealt with in university 
and polytechnic courses. Yet the process Is a circular one. The contents of 
the available books necessarily play a vital part in determining the focus of 
the course offered by those unable or unwilling to produce their own teaching 
materials, at a time when student numbers are growing and pressure on 
libraries increasing. Publishers in turn are influenced by the contents of 
courses at present offered when considering the prospects of less conventional 
materials. 

In light of the problems apparently being experienced by publishers, it is 


textbook, : 
is frequent cross-reference to the textbook in their case book, and the artful 
student will soon discover that answers to the numerous questions posed there 
are often to be found in the textbook. This is, however, a welghty argument 
in itself for not encouraging the purchase by students of both books—apart 
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from the expense involved. Indeed Smith and Hogan might find that, in so 
far as students are concerned, their two books will be in direct competition 
with cach other, especially as their textbook suffers by attempting to cater 
for both practitioners and students. Questions in the case book demand that 


and insanity. In terms of material included Smith and Hogan prove to be more 
adventurous, Desiring to stimulate the student rather than to present a full 
picture of the relevant law on a particular topic, they omit of the old 
cases which Elliott and Wood feel obliged to include. When pressure on space 


i 
3 
: 
f 


Crime and the Criminal Law, arguing that mens rea has “ got into the wrong 
place” and a pieco by Brett on the “ Physiology of Provocation.” One cannot 
help feeling that, in spite of the argument in the preface seeking to justify a 
whole book devoted to the substantive criminal law, their inchision of these 
Pieces must represent the crack in the floodgates for which many have been 
waiting. If a piece on the physiology of provocation is thought to be relevant, 
then how can we justifiably omit, at a very basic level, consideration of the 
information on patterns of homicide contained in the Criminal Statistics? How 
can we divorce Wootton’s piece from a full discussion on sentencing and 
sanctioning? 

Smith and Hogan’s insistence that their case book is not about criminal 
procedure, evidence or criminology and their argument that “the criminal 


is made to integrate the material so as to examine the implications for the 
substantive law of evidence and procedure, there is an effort to give the 
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student an overall view of the criminal machinery, identifying the place occupied 
by the substantive law in this context. It is becoming more and more difficult to 
ignore the interaction between the substantive criminal law and evidence 
and procedure. Recognition of this fact is implicit in Smith and Hogan’s 
inclusion of a section on proof of mens rea and consideration of the reversal 
of the burden of proof in section 28 of the Misuse of Drugs Act. Yet once 
wo admit that proof of mens rea is relevant in any discussion of the sub- 
stantive jaw, it seems difficult not to go on to discuss proof of the actus reus 
and, more specifically, the stop and search powers contained in the Misuse 
of Drugs Act. At a more basic level, considerations of enforcement have a 
vital bearing on what we should define as a criminal offence in the first place 
and what should be the content of that definition. Any discussion of mens 
rea and culpability naturally leads on to a consideration of punishment and 
sentencing. 

Smith and Hogan and ElHott and Wood might legitimately object that they 
were not permitted the luxury of Friedland’s one thousand pages and that, 
besides, there would be little hope of covering it in a one-year course. This 
suggests the need for a reappraisal of the way in which criminal law is 
presented to the student. Too much attention has been paid in the past to 
identification of general principles underlying the various substantive offences. 
Friedland is even more guilty of this overemphasis than the other authors in 
that he does not include consideration of even one substantive offence area. 
One possibility which we must be prepared to consider is that each offence 
area deals with a specific problem requiring the application of a tailored solu- 
tion which, if it demands the intervention of the criminal law, must take into 
account issues of evidence and procedure. It would seem to be increasingly 
meaningleas to desi with offences relating to drug use alongside offences 
relating to pollution and road traffic, as do Smith and Hogan, merely 
because they are statutory offences and were once treated as offences of strict 
liability. In these circumstances, it would hardly be revolutionary, but certainly 
unconventional, to suggest that criminal law teachers should focus on a series 
of case studies of social problems on which the criminal law impinges, 
emphasising the diversity of the tools embraced by the notion of criminal 
law and the interaction of the substantive law with issues of evidence and 
procedure. 

M. D. FARRER. 


SALE OF GOODS AND CONSUMER CREDIT. By A. P. Dosson. [Concise 
College Texts: Sweet & Maxwell. 264 pp. (including appendix 
and index) £2: 85 (limp).] 


Ir would be unfair to expect from a Concio College Text anything more 
than a neat, uncomplicated statement of the law. Inherent in the nature 
of this series is a disavowal of too much questioning of what the position 
might be in favour of sticking to the certain ground of what unquestionably 
i. Nor should such an approach be at all derided. But it does mean (and 
here the reviewer is directing himself particularly to the 115 pages on the 
salo of goods) that such texts are somewhat too basic for university law 
courses, though they have legitimate use as “ refreshers.”” 

Judged thus, Dobson performs the allotted task reasonably well, although 
not too much sympathy is deserved for a writer who commits such linguistic 
abominations as “a particularly borderline case” (p. 6), “ very basic,” “so 
basic” (p. 12) and the unbelievable adverb “ unauthorisedly” (pp. 40, 45 
and often thereafter). 

On a more serious level, Dobson is imprecise when considering the stage at 
which a contract is concluded with an automatic vending machine. He cites 
(p. 9) Lord Denning in Thornton v. Shoe Lane Parking as being “helpful,” 
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but he does not say that Lord Denning was speaking obiter, nor does he say 
that both Megaw LJ. and Sir Gordon Willmer reserved their positions. On 
p. 26, his discussion of section 19 of the Sale of Goods Act is confused by a 

to quote the whole section. The discussion of estoppel as an exception 
to nemo dat principle (p. 41) is incomplete without a reference to 
G. & F. Facilities v. Hughes, while the discussion of mercantile agency (p. 42) 
does not deal adequately with the capacity in which such an agent must take 
possession. It is odd that no account is given of the important decision in 
Astley v. Miller. It must also be said that the author’s discussion of the 
requirement in section 25 (2) that the buyer in possession must have acted 
“in the normal course of business of a mercantile agent” is so brief as to 
be totally meaningless. 

In his discussion of rescission, the author ought surely to have found space 
for Esso v. Marden. Much more culpable is the absence from the book 
of any discussion of section 11 (1) (c) and the failure to discuss the Misrepre- 
sentation Act when (in Chap. 12) dealing with sections 34 and 35. It Is also 
odd to find (p. 103) an interpretation of Hadley v. Baxendale bereft of refer- 
ence to The Heron II. The author ought also to have been more explicit on 
why a seller is not liable in misrepresentation, for failing to disclose defects 
in the goods (p. 63), but is liable for making goods tell a lie about themselves 
(p. 57). 

If Dobson’s treatment of sale of goods is no better than ordinary, much 
greater praise is deserved of his handling of the Consumer Credit Act. This 
is a clear, crisp and understandable account, in 117 pages, of a complicated 
piece of legislation. The account, on pp. 143-145, of debtor-creditor-supplier 
and debdtor-creditor agreements is masterful as is that of linked agreements 
on pp. 146-147. Applause is due also for the account of the effect on an 
agreement of the debtor’s death (p. 192). Only a small black mark should be 
recorded for the mistranscription “ creditor-debtor-supplier’ on p. 146. But 
a more serious caution should be administered for indicating that it is the 
Secretary of State who can dispense with the formality requirements 
vis-&-vis overdrafts, p. 162. It is the Director General of Fair Trading. 

On p. 164, the reference to the need for copies of documents requires a 
further reference to section 180 (3) which allows for regulations to prescribe 
that some documents may be exempt from this provision. Again, the dis- 
cussion on p. 166 as to the effect of non-compliance with the formality 
Tequirements ought to have noted that by section 173 (3) a court order is 
not required where the debtor’s or hirer’s consent is given. 

On p. 170, the author suggests that a telephone conversation is made “in 
the presence of” the debtor or hirer, and hence is a cancellable agreement. 
That surely cannot be right. Dobson is also misleading in saying that an 
agreement is cancellable after “face-to-face” discussions (p. 170). This is 
so, but the reader would do well to remember that the Act is wider, for 
section 67 refers to statements made “ in the presence of the debtor or hirer.” 
Again, on p. 202, when dealing with unsolicited credit-token agreements, 
Dobson should have added that, for small debtor-creditor-supplier agreements, 
the request (which there must certainly be) need not be in writing. The author 
makes it appear that all requests should be so dignified. The discussion of 
Hability for misuse of a credit-token is also inadequate. It is only partially 
true that liability cannot exceed £30. Section 84 (1) adds that Hability stops 
at the credit limit which may be leas than £30. Furthermore, and Dobson 
omits this too, there is no liability at all if certain formalities are not complied 
with: section 84 (4). 

In an appendix of 19 pages, Dobson surveys the Trade Descriptions Acts 
1968 and 1972, some further aspects to the Consumer Credit Act and also 
the Fair Trading Act. Incidentally, when dealing with this last’s control on 
pyramid selling (p. 250), it is odd indeed that no reference is made to the 
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Pyramid Selling Schemes Regulations, the very essence of the scheme of 
controL 
This appendix is perhaps the most thought-provoking part of the book 
for does it not indicate just how out-moded a few sale of goods courses are 
becoming? 
R. G. Lawson. 


PATENT Law OF THE UNITED KINGDOM. Texts, Commentary and 
Notes on Practice. By THE CHARTERED INSTITUTE OF PATENT 
AGENTS. [London: Sweet & Maxwell. 1975. 420 pp. inc. 
index. £15:00.] 


Tams is a revision of the 1968 edition and the cumulative supplements, 
necessitated by stocks of the earlier book being exhausted. As the Preface 
states, the timing of this edition was slightly unfortunate since the govern- 
ment has indicated that major changes to patent law will shortly be intro- 
duced; however, it is pointed out that the present law will continue to apply to 
all patents granted and pending before the date of law revision. Thus for somo 
time it will continue to be an excellent practitioners’ commentary. 


BOUNDARIES AND Fences. Second Edition. By VINCENT POWELL- 
Smara. [Butterworths. xiv and 210 pp. £5-00.] 


INCREASED awareness of legal rights has brought to the lawyers’ office cases 
of injustice or social need that might otherwise have passed unheeded— 
unfortunately in its wake has come the bane of the practitioner, namely an 
increasing number of clients involved in boundary disputes. That such work 
is not welcome is because most cases turn on a matter of evidence and in 
this area evidence is always conflicting. Further, the client is unlikely to 
obtain the clear cut answer he hopes for and will be unhappy at the charges 
he has to pay even though the practitioner has spent considerable time on 
his case. Against this background this small volume provides a ready source 
of the law governing private boundaries and fences. 

Topics covered include the fixing and variation of boundaries, evidence, 
fences, party walls, tort and boundary disputes. The appendices include a 
note entitled ‘‘Land surveying aspects of boundary disputes ” by M. Barrett 
M.Sc. widening the scope of the book beyond legal matters only. 

Apart from gathering together material from various sources the author 
expresses his own views simply and cogently. For example it is his contention 
that section 38 of the Law of Property Act 1925 applies to ceilings and floors 
between maisonettes and flats. 

As to criticisms of the book perhaps the Defective Premises Act 1972 
deserved at least footnote mention in the chapter on tort. In Chapter 4 when 
discussing the use of plans more detailed mention might have been made of 
Neilson v. Poole (1969) 20 P. & C.R. 909; (1969) 210 E.G. 113 and the use 
of the phrase “for the purpose of identification only more particularly 
delineated.” Furthermore it might have been made clearer whether indemnity 
is available when the register is rectified to give effect to squatters’ title (see 
page 20 and page 30 note 18; Re Chowood’s Registered Land [1933] Ch. 
574 and Re Boyle’s Claim [1961] 1 W.L.R. 339). 

A useful and thorough index completes a thoroughly practical and well 
written book which is worth its place on the practitioner’s shelf for the 
time saved in having the law so conveniently consolidated. Much the same 
considerations apply to the students’ bookshelf also. 

R. D. G. Marson. 
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PROVISION FOR THE DISABLED. By Epa Toptiss. [Basil Blackwell, 
Oxford and Martin Robertson, London. 1975. 153 pp. plus 
index 9 pp. £450 bound, £225 paper. ] 


Tuts book is a very useful introductory description of the myriad variety of 
provisions for disabled people in this country with a discussion of their 
adequacy. The book is the second, but tho first original, in a new series: 
“* Aspects of Social Policy.” The series’ editor described thetr object as 


“. . . intended to be based on analytical studies of developments in the 
main areas of social policy, and of the influences underlying them. The 
aim is to set important events in their social and political contexts. 
Social administration has to be seen as forming a strand in the thread 
of social and technological change, political and economic pressures, the 
inertia of existing organisations and the aspirations and fears of those 
who work in them... .” (Professor J. B. Martin, foreword to Soctal 
Policy: a survey of recent developments, edited by Michael H. Cooper.) 


The book falls neatly within this statement. 
After the first chapter giving a short historical introduction and discussion 
of the principle of economic rationality, follow chapters on the concept of 
disability, education, employment and rehabilitation, income, accommodation, 
the social services, charities and voluntary organisations rounded off with a 
description of the problems faced by the disabled in self-care utilising findings 
of a survey undertaken by the author in Southampton, where she is a 
lecturer in sociology and social administration. The apparent tendency of 
some writers on social policy to spend much space on finding new ways to 
relate man’s inhumanity through the years to man and woman has here 
been resisted. Such an approach implicitly states approval of or faith in 
gradualsm and natural trends within society. But in this book the adequacy 
of current provision is measured by economic rationality. 
“The history of provision for the disabled members of society may be 
seco primarily as the development of recognition that certain needs of 
the disabled, or the needs of certain groups of the disabled, are com- 
patible with promoting or safeguarding the wider interests of society. 
. . . Social welfare services for the disabled are needed to offset or 
compensate for the disability, if there is to be restored to the handicapped 
person some measure of equality of opportunity to compete with his 
fellows and to participate in the life of the community.” [p. 7] 
“ Because material improvement can be achieved, and be shown to be 
achieved, by a series of small steps, it is a goal that does not prompt the 
degree of intolerance and ruthless commitment that a political or 
Teligious ideal can, and often has, claiming many human sacrifices in the 
process of pursuing a non-material utopia.” [p. 8] 

But economic ideals have, in the history of the welfare state, even without 

seeing relationships as based upon exploitation, caused vicious hardship, 

precipitated deaths and institutionalised misery as somehow esential to 


no 

by general claims to humanity and to emotion. More work needs to be done 
by all social scientists, including lawyers, to develop principles upon which 
provision for the disabled can and should be based with aspirations beyond 
encouraging state charity. 


, 
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The author criticises and appears to see no place for the functional asees- 
ment of disability. It includes many with defects which can not be described 
as handicapping. This is very true but boundary lines can be sought rather 
than throwing out a potentially useful measure entirely. The more potent 
criticism is that functional assessment has only been used to measure bodily 
restrictions and difficulties in self care. “Social conditions and social values 
.... are inextricably mixed with organic and clinical factors in the definition 
and cause of disability.” [p. 26] But it is not inconceivable, though it does 
not appear to have been attempted yet, to include such factors as limitations 
of physical movement outside the home, restrictions on movement within 
social groups for pleasure, contribution, status, restrictions upon education 
and intellectual stimulus, and many other factors including the extent to 
which the disabled person disables others, within these senses, who aro 
members of his family or other unit. But this should not be valued over the 
study commended in the last paragraph or it would appear, or be, just ap 
exercise in mathematical and linguistic sophistication. The book does not 
offer an alternative definition or measure of the disabled so that remarks such 
as that a majority of the disabled of working age are employed [p. 63] are 


north-western European countries there is no comparative material in the 
section on income. Although clearly not contemplated as for lawyers or law 
students, it should prove valuable. It could redress some of the balance 
from pre-occupation with cause of disability and emphasise the many ways in 
which compensation is needed and can be provided. And if poverty law 
courses are to avoid the pitfall of concern only for microscopic and indi- 
vidualistic analysis and interpretation of the law affecting disadvantaged groups 
in this society, then this book will provide a basis for discussion of some of 
the problems of the disabled and how tho law and sanctioned or encouraged 
norms can assist them. 

But in the detailed discussion of legislation (which is always italicised for 
somo strange reason) there are errors. The industrial injury scheme is 
criticised [pp. 64 and 65] for not dealing with individual circumstances. But 
the additions to disablement benefit, such ss special hardship allowance, 


“ constant ” [p. 70]. 
y this useful book will encourage fuller studies to the benefit of 
the disabled and understanding of the dimensions of their problems. 


D. Carson. 


CROWN COURT PRACTICE: SENTENCE. By PETER FALLON. [London: 
Butterworths. 1975. 243 pp. incl. index. £7-85 plus First Supple- 
ment (£1-50).] 

Tms volume by a Crown Court Recorder is a practitioners’ guide to the 


rules of sentencing and also an illustration of the range of sentences for 
different crimes and offenders. It does not attempt to deal with the principles 
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SRC oe Bienes OVCE proide a tart 
handbook for Bench and Bar. 


Tue SOUTH AFRICAN Law OF HUSBAND AND , WIRE. Fourth Edition. 
By H. R. Hamo. With an Appendix on Jurisdiction and Conflict 
of Laws. By ELLISON Kaan. [Cape Town: Juta and Company 
Limited. 1975. 754 pp. incl. index. R.35.] 

A new edition of the work reviewed in (1970) 33 MLL.R. 231. 


SUPREME COURT Practice 1976. Fourth Edition. Vols. 1 and 2 plus 
First Supplement. General Editor: I. H. Jacos. [London: Sweet 
& Maxwell. 1975. £47-50 (incl. 1976 service).] 


Tms new edition appears on the hundredth anniversary of the Supreme 
Court of Judicature Act 1875 as large and bulky as ever. Although there have 


supplements to the White Book until the next edition 3 years hence. 


CORRESPONDENCE 
Tse Eprror, 
THe MopERN Law Review. 
Dear Sir, 
In his article “ ee a ee 38 M.L.R. 489) 
Joseph Raz asks and attempts to answer one of the basic questions of 


analytical jurisprudence “What is a legal system? ”. The nature of the 
question is such as to suggest a positivist answer which both defines and 
identifies legal system, and indeed the answer Dr. ee 
this type. But ho seems also to have felt a need to add some sociology to his 
positivism, and the resulting mixture is not very illuminating. 
Our criticism of Dr. Raz’s article has two limbs: first that as sociology it 
is inappropriate to answer the question he is asking: and secondly, that as 
to be 


positivism (or even simply as analytical theory, if the two are 
distinguished) it is unconvincing. 

a cg 

Dr. Raz makes an initial assumption of ‘‘the primacy of the social” 


(p. 489). This assumption firstly relies on a distinction between a system 


. sociological 
impact on behaviour has to be established in order to answer them, but 
what does “impact” mean in this context? AÑ normative systems are 
designed to have some impact on behaviour: whether they do or not, an 
in what ways, is not an anal but a sociological question, which no 
Se he ee eee 
role in society has to be described, but how can it be? More important, docs 
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it have a distinctive or unique social role? In sociological theories, the great 
proportion of ideas about law do not classify the role of law as distinct or 
unique, but as part and parcel of the roles of other institutions in society 
social ends, e.g. E. A. Ross’ analysis of law as one 

control, or Talcott Parsons’ 
analysis of the legal system as an interdependent sub-system, performing an 
integrationist, consensus role within society together with other sub-systems. It 
can equally be argued that the “primacy of the social” tends to contract 
rather than amplify distinctions between legal systems and other normative 
systems, e.g. Ehrlich’s analysis of “living law.” These contradictions may 
stem from Raz’s estimation of the difference between legal philosophy and 
sociology of law. (“ The latter is concerned with the contingent and with the 
particular, the former with the necessary and the untversal’”) The sociology 
of law is not limited to the particular, it has a theoretical as well as an 
applied side. As a branch of the sociology of knowledge it can and does discuss 
the broader interrelations and functional correlations between a society and 
its legal system and other norm creating and applying structures within society. 
Raz’s assumption of the primacy of the social is not only open to criticism 
but also not consistently applied by him. In attempting to identify legal 
systems in terms of norm-applying institutions he argues of the latter that 
“It may be true that they are established to serve some social functions, 
but it is likely that the same functions can be and are served by other means 
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(p. 492). Thus at the centre of the process of identifying law in the light of 
the “primacy of the social,” form is substituted for function (positivism for 


: 
3 
! 
; 
RE 
f 


(b) As positivism 

We now try to assess the article from an analytical standpoint. We take 
positivism to have at least the characteristic that it attempts to find a 
universal non-functional answer to the questions “ what 


as sovereignty, basic norm or rule of recognition. Furthermore the test itself 
incorporates only factual or legal criteria, not moral ones, and often not 
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psychological ones either. There may be other characteristics, for example the _ 
role given to sanction, but they are not common ground for the writers whom 
we normally describe as positivists in this country. In spite of tho “ primacy 
of the social” Raz’s theory fits this pattern pretty well His answer to the 


question “ what is a legal system? ” is intended to be both universal (p. 490) )__ 


and capable of distinguishing legal from other normative systems. It turns on 
one single identifying feature, the existence within the system of “ primary 
(norm applying) organs.” But though the pattern is there, the logical 
coherence which an analytical theory requires sometimes seems to be lacking, 
particularly in what he says about primary organs, the key to his definition. 
These are, he says, “first and foremost normative institutions established by 
norms” (p. 492), and (as we have already seen) are not to be identified by 
means of their social function. They therefore fall within the “ narrow” 
positivist approach, which identifies its law-identifying feature by means of 
legal rules alone. Thus “ primary organs are concerned with the authoritative 
determination of normative situations in accordance with pre-existing norms” 
(p. 493). Their determinations are authoritative because there are laws which 
make them so—indeed such laws conferring powers on institutions are 
necessary characteristics of legal systems. Pre-existing norms are norms of 
the system because primary organs are bound to apply them. There are two 
things which Raz does not explain here: first, from whence the rules con- 
ferring authority on primary organs derive their authority; and secondly, the 
source of the binding force of norms which primary organs must apply. There 
is only one possible (but unsatisfactory) answer to both these questions and 
that is that authority and binding force derive from membership in it of 
Tules or norms defined as authoritative or binding. There are “ positivist ” 
ways of breaking out of this circle. Bentham, Austin and Hart have recourse 
to fact, Kelsen to presuppositions about the normativity of the basic norm. 
Raz, however, does not expressly acknowledge the difficulty, and hints at 
only one way out of it, through our “ intuition,” by claiming that as defined 
his legal system matches all those which we intuitively feel to be legal systems. 
There are, however, many ways in which his intuitive feelings do not match 
our own (for instance, when they lead him to assume that contracts belong 
not to legal system but to “other forms of social grouping ” supported by the 
system). Intuttions are a shaky basis for analytical theory though they may 
be an acceptable part of a psychological or sociological analysis of law. 

We do not want to give the impression that we find either positivism or 
sociological theory without value in jurisprudence, or that we are against 
using both of them together. Our point is simply that they are theories which 
answer two different types of question about law and legal system: sociology 
does not tell us what law (or legal system) is, but what it does, how it docs it; 
and positivism Gf taken to mean more than just the separation of law and 
morality) defines valid law, without reference to values or to its functions in 
society, by means of a single test of identification. A faflure to draw this 
distinction makes for both bad positivism and bad sociological theory. 


Yours faithfully, 


Joors REID 
Davip ScHIFF 
Law Department, 
London School of Economics. 
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DO WE NEED A BILL OF RIGHTS? 


Tue title of this paper + perhaps savours more of popular journalism 
than of the solemn measured language of jurisprudence. I hope 
nevertheless you will acquit me of choosing it solely on that account. 
There is in some quarters a rising tide of enthusiasm for a so-called 
Bill of Rights, and I have accordingly chosen this title as a means 
of submitting to you a few thoughts of my own. If these are found td 
be at all provocative this may at least serve to trigger off a stimu- 
lating discussion. At the same time I am aware of the ambiguities 
of this title and that some preliminary explanations are needed if 
I am to avoid appearing under its guise to advance views which I 
in no way wish to maintain. I will therefore begin by indicating 
in the first place certain lines of thought which I am not seeking 
to controvert, or which it is not my intention to raise or discuss at 
all in this article. 

In the first place, it will hardly surprise you to receive my assurance 
that I do not at all seek to oppose the idea of human rights recognised 
and protected by law. 

Secondly, I have no wish to contend that certain of such legally 
recognised and protected rights may not properly be treated as more 
fundamental or more significant than others and may thus be 
deserving of some special form of legal protection. 

Thirdly, it is not my intention in the present context, to stir up 
again the familiar controversy regarding natural rights: Whether 
these exist or not; how if they do they might be identified or defined; 
whether their place must be acknowledged in any legal system worthy 
of the name; these and similar intriguing issues are not those that I , 
am now seeking to discuss. 

Lastly, I have no intention at this moment of embarking upon 
what is really a technical exploration of the question whether the 
United Kingdom may or may not be under a legal obligation to 

1 This is the text of a paper delivered on April 5, 1975, to the second Conference 
of the United Kingdom Section of the Association for Legal and Social Philosophy 
held at Cambridge. The paper was in fact written in August 1974, several months 


before the delivery or publication of Sir Leslie Scarman’s masterly Hamlyn lectures, 
“ English Law—The New Dimension,” Part II of which, as is well-known, contains 





added to this article hereafter. 
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incorporate into the actual texture of our law the precise terms 
of any particular international convention, whether it be the Univer- 
sal Declaration of Human Rights, the European Convention or any 
other such document. Although I am willing to disclose that my 
own view is that we are under no such obligation, if it were demon- 
strated, so far as the issue is capable of demonstration, that I am 
wrong about this, I would still regard it as proper and valid to 
contend, in the context of the issues raised in this paper, that we 
do not need a Bill of Rights.’ 

Having thus endeavoured to put aside those matters which I desire 
to exclude, I now turn to the more positive task of indicating to 
you what I suggest is implied in my particular choice of title. 

First, I should clarify what in my view is meant by a Bill of 
Rights. I of course recognise that this may well be a matter of 
controversy and that my own concept enjoys no pre-emptive claim 
to acceptance. However, I think you will agree that in order to try 
to avoid a purely semantic debate I should at least attempt to 
identify what is the particular creature that I am now inviting you 
to scrutinise, so that at least you will recognise what it is that I am 
going to say we either do or do not need. 

To my way of thinking a Bill of Rights is a document in the 
nature of a constitutional code of human rights which are enumerated 
comprehensively, though in a form which will of necessity be 
somewhat broad and generalised. Such a code I take it also is to be 
more than a resounding piece of rhetoric hopefully aimed at exerting 
moral persuasion but is to have conferred upon it legal effect. More- 
over such legal effect is to be of a special and indeed far-reaching 
character. There may be disagreement as to what precisely this 
should entail but, for myself, I would stress four particular points: 

(a) The code should be given some sort of over-riding authority 
over other laws. 

(b) Power should be vested in the judiciary (whether generally or 
by way of a Constitutional or Supreme Court) to interpret the rights 
set forth in the Bill of Rights and to determine judicially their proper 
scope, extent and limits, and their relationship inter se. 

(c) The judiciary will possess the power to declare legislation 
invalid which it holds to be repugnant to the rights guaranteed in the 
Bill of Rights. Such rights can thus be treated as fundamental not 
only in the sense that they are regarded as essential, or of vital 
significance or morally compelling, but as being given a special status 
in the constitutional structure of the legal system. 

2 Str Leste Scarman (op cit. p. 18) postulates only two alternative courses (f) to 
ignore the Human Rights making the assumption that existing English law 


movement, 
tally complies with our international obligations, or (H) to introduce a new 
constitutional settlement accepting entrenched provision. However (1) does not of 


national decisions (e.g. under the European Convention) or arising out of the pressure 
of public opinion (as in the case of race-relatians). 
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J would add that though such a judicial power is normally asso- 
ciated with a rigid type of constitution, including a separation of 
powers, this is not absolutely essential. Thus it is possible, as for 
instance now exists in Canada, for a weaker form of judicial power 
derived from or indeed dictated by acceptance of some kind of par- 
liamentary sovereignty, which may inevitably place ultimate power 
in the legislature. On the Canadian pattern the Bill of Rights 
accordingly retains the status of an ordinary statute in the sense 
that the legislature which passed it may equally repeal or amend 
it, but while it stands it does confer a statutory power on the courts 
to invalidate ordinary legislation in certain circumstances.* Nor is a 
federal structure essential though here again legally operative Bills 
of Rights are most commonly located in federal constitutions, doubt- 
less because it is in constitutions of this type that the judicial power 
over legislation is needed in any event if there is to be effective 
control over the legislative powers as distributed by the constitution 
between the federal and regional organs. 

(d) Lastly, I would say that the Bill of Rights will almost of 
necessity exert control or at least powerful influence over the whole 
area of legislation both primary and subordinate and of judicial 
decision-making. 

So much for the meaning of a Bill of Rights. It remains for me 
to explain further that when I pose the question in the form, do we 
need a Bill of Rights, I understand by “ we” the United Kingdom, 
with particular reference to the law of England and Wales, and 
perhaps also of Scotland, though as a mere English lawyer I would 
not have the temerity to try to tell Scotsmen what rights they should 
or should not enjoy. Nor do J desire to embark upon the very special 
problems arising from the situation in Northern Ireland,‘ save to 
say that these are happily unique and therefore for this purpose can 
properly be put on one side. I would just like to emphasise that my 
arguments which, after all these preliminaries, I am, you will be 
relieved to know, at last about to unfold, are confined to the par- 
ticular situation of this island, blessed or damned, whichever you 
may regard it. I would therefore disclaim any intention of contending 
that a case may not be made out for a Bill of Rights in some other 
jurisdictions, whether federal, as in the case of the United States; or 
by reason of the introduction of a new constitution to take the 
place of a totalitarian system which has been overthrown, as with 
Western Germany; or in the case of newly-founded states freed from 

3 In Canada by all accounts the effect has been pretty slight. Desplte this, Michael 


Zander still contends for such a solution in the United Kingdom. (See A Bill of 
Rights? (1975), pp. 45, 51-52). 


practices as wero brought to Hght. 
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colonialism, as in Africa; or in an attempt to blend the values of a 
non-western civilisation with those of a western humanitarian 
approach, as in present-day India. 

Having thus indicated the field of inquiry, I would like to begin 
by one general observation before coming down to my more specific 
arguments, 

The introduction of a Bill of Rights can be heralded as a sort of 
charter for the judges. By this I mean that it confers upon them a 
constitutional role of first importance in the task of determining and 
delimiting what are the operative values in their society and, as 
guardians of those values, gives them the vital function of invalidat- 
ing any legislation that in their opinion violates those values. It is at 
least partly for this reason, I venture to suggest, that so much support 
will be found among academic lawyers for such a constitutional 
development. Academic lawyers spend much of their time studying, 
expounding and criticising the case-law provided by judicial 
decisions, and in their eyes the interest and indeed excitement of 
case-law is vastly increased if it can be made to embrace, often with 
elements of high drama, decisions directly bearing upon the policies 
and indeed the politics which arise in the context of a Bill of Rights 
under the guise of litigation between a plaintiff and a defendant. One 
only has to think of a court of law being called upon to decide 
burning policy issues on such matters as racial segregation,’ the 
lawfulness of the Communist Party, or of capital punishment to 
realise the way in which a Bill of Rights serves to put the judiciary 
right in the centre of the arena where fundamental issues of policy 
are determined. Once established there the judges will then possess 
and: exert the power to impose on legislature, government and 
citizens alike their own conception of how such issues are to be 
Tesolved. 

It is perhaps not surprising, in the light of the dramatic change 
in judicial role that this development would entail, that our judges 
(with a few noteworthy exceptions) would probably greet such a 
change with a good deal less enthusiasm than would be evinced by 
academics. Of course we all know and recognise these days that 
courts do have a role in making policy judgments, but under our 
system these still remain marginal, and our judges still cherish the 
belief that there is wisdom in keeping them apart from political 
controversy. Are we to say that this is a foolish or outmoded 
view which fails to measure up to the contemporary needs of our 
society? I will say at once at this stage that I do not take this view 
but, on the contrary, consider that there are powerful arguments in 
favour of confining the judges to their traditional role. I will there- 
fore now put before you what seem to me to be strong grounds for 


(1954) in these terms: “The court strikes down the country’s entire educational 
as 


not conforming with the requirements of equal opportunity for bleck and 
white citizens.” 
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resisting the introduction of a Bill of Rights into the framework of 
our constitutional and legal system. 

First, I would argue that from the point of view of legal technique 
we already possess a better method, tried and tested over genera- 
tions, for establishing, delimiting and enforcing human rights, than 
the proposed substitute of a pre-determined Bill of Rights under 
judicial control. Quite simply that better method, to my way of 
thinking, is a democratically elected parliament invested with 
sovereign legislative powers. In support of this contention I would 
urge the following points: 

(i) Parliament is a representative body containing virtually all 
shades of political opinion and it conducts its affairs by way of open 
discussion which is fully reported—at any rate in the absence of a 
printers’ strike!—is freely accessible through its individual members 
to the pressures of public opinion, and of any groups who may desire 
to have their views taken into account. It operates in the full light 
of day and is exposed continuously to the full weight of public: 
criticism and discussion through the Press and broadcasting media 
as well as by way of public meetings and writings. It is accordingly 
composed of a much wider cross-section of the population than the 
judiciary and commands a much wider range of opinion and can 
inform itself and make inquiries in ways that are not open to a 
court of law engaged in the task of reaching a decision in relation 
to a particular piece of litigation that is before it. The attempt to 
remedy this latter deficiency in the United States by the method of 
the “ Brandeis Brief” (so-called) points clearly to this problem of 
deciding policy in the restricted ambit of litigation: nor has this 
solution provided an adequate substitute for the process of legislative 
policy-making.* 

(ii) The judges are not particularly well-equipped to arrive at 
fundamental policy decisions of this character. Their background 
and training naturally tend to render them cautious and timid 
rather than imaginative and even at the present-day they tend to 
lead rather sheltered lives which do not bring them into close 
contact with the feelings and attitudes of large sections of our 
society. The other day for instance I noticed that one newspaper 
considered it worthy of special comment that one of our Law Lords 
had been detected regularly travelling to and from his place of 
work by public transport, and even availing himself for this purpose 
of his old-age pensioner’s free pass! (A very considerable proportion 
of our senior judges do, needless to say, fall into that category.) 

(iii) Judges are appointed because of their known capacity for 
rigorous inquiry into disputed sets of facts and for preserving their 

è In the United States of America such matters as abortion and obscenity 
have led to virtual codes of rules being laid down by the Supremo Court in particular 
decisions (see e.g. Roe v. Wade, 410 U.S. 113 (1973) and Miller v. ee, 33 93 


Sup.Ct. 2607; 36 TBa at C379); 1s oot pa poenam leghlafio provision. n bettor 
technique for resolving both the issues of policy the governing rules which are 
to gire effect thereto? 
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impartiality in deciding between the conflicting claims of those who 
appear before them. But decisions resolving the scope and limits of 
human values are not so much matters which call for impartial 
scrutiny as for moral and political convictions. No degree of impar- 
tiality for instance can decide whether and to what extent a citizen 
should be free to leave his own country. And if a Bill of Rights 
declares such a right to exist, is a judge the best person to decide 
(and if so on what basis) whether such a right is to be absolute? 
Is it to be left to the decision of a judge whether a medical student 
should or should not be obliged to spend some time in practice in 
this country after the end of his medical studies, because these 
have been paid for or subsidised by the State? This is the kind of 
question which in my view is better dealt with by Parliament, either 
directly or by delegation, than by the judicial process of litigation. 
And even if judges rightly possess a high reputation for impartiality, 
how does this help them in a case of this sort? What is needed 
is moral and political wisdom, which is not the particular prerogative 
of the judiciary. 

(iv) One great disadvantage of a Bill of Rights would be its 
relative inflexibility. For if a matter is once decided by the courts 
then the legislature (at least in the normal case where there is a 
separation of powers) will have no power to overrule that decision, 
however contrary it may seem to public opinion or political wisdom 
or justice. Any change (after the appeal process has been exhausted) 
will have to wait upon the accidents of further litigation and a 
possible reversal of the earlier decision by a later judgment. This 
seems to be a highly unsatisfactory method of deciding issues of 
vital public policy involving controversial value judgments which 
can be fully debated but not ultimately decided by the legislature 
itself. The recent experience, under the unlamented Industrial 
Relations Act of 1972, of highly controversial issues being left to the 
decision of a court, does not encourage the view that the judicial 
process would inspire particular confidence in this area or that it 
would provide an adequate substitute for detailed law-making by 
the legislature itself." 

(v) Experience, especially in the United States, where this kind 
of constitutional development has had the longest history, demon- 
strates how this process has brought the courts fully into the dust 
of the political arena.* I would be the first to acknowledge that the ` 

T Ono thing that a Bill of Rights would undoubtedly do is to provide a field day 
for litigation. The The experienco of the. United States of America shows tho endless 
range of constitutional iasues which can be raised by the ingenuity and 


and pertinacity 
of lawyers. Nor is the outcome always necessarily to be applauded, e.g. freedom of 
the press in the United States of America has been been largely reaponsible for introducing 
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distinctive features of the United States, its vast size and huge 
population, its complex regional and federal structure, raise problems 
very different from our own and have dictated solutions and methods 
which have produced many benefits, but also I would think, raised 
many fresh difficulties and problems. Again, in such a country as 
West Germany it is understandable that recent history has not 
inspired confidence in the unfettered sovereignty of a politically 
controlled sovereign legislature. Nor would I wish to deny the 
obvious fact that our own parliamentary system is itself now under 
a good deal of criticism and attack and that it is plainly in need of 
some and perhaps drastic improvement. All the same I can see 
nothing in the admitted imperfections of our system to warrant 
handing over a vital political function to a small group of judges; 
nor do I think that our judicial system and the administration of 
fustice would benefit noticeably from such an injection of political 
steam.’ 

My final contentions relate to the state of human Tights under our 
existing system. For if it could be shown that, notwithstanding the 
arguments I have already adduced, there remain serious deficiencies 
which are incapable of remedy under the present system, then the 
need for a Bill of Rights may have to be conceded at least as a 
possible method of repairing those deficiencies. Here again I can 
only say that this is not a view to which I fiand myself able to 
subscribe. 

At the risk of being thought to have become complacent in my 
old age, I would venture the general opinion that in the field of 
human rights we have not done at all badly, especially having 
regard to a number of recent reforms in hitherto neglected areas.’* 
Equally I would not deny that there still remain areas which arouse 
disquiet, for instance certain ill-defined police powers, or the granting 
of bail, as well as others, such as privacy, where the case for anew 
right is more controversial. Indeed the so-called “right of privacy ” 


infringed fundamental constitutional rights. (See Lochner v. New York, 198 US. 45 
(1905); and Friedmann (1956) 19 M.L.R. 461.) Lord Haflsham of St. Marylebone, 
perhaps as a politician rather than a lawyer, is on record as urging the noed 
for a Bill of Rights in order to restrain “ socialist ” legislation. (Seo The Times, May 
16, 19 and 20, 1975.) And, according to Zander (op. cit. p. 31), Sir Keith Joseph seems 
to believe that a Bill of Rights would prevent a Government from enacting legislation 
providing for compulsory purchase of housing. 
® Such an enactment as the Community Land Act 1975 has been strongly opposed 
as contrary to human rights. Do we really wish to see our judges brought into the 
Sea Sweat emote by, a eee ea cee 
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underlines rather strikingly just the sort of difficulties which are 
posed by a ready-made Bill of Rights. In the first place there is no 
real agreement as to whether such a right does or does not or 
should or should not exist. As Maurice Cranston recently pointed 
out courts in some jurisdictions have ruled that it is a fundamental 
right, while others have declared that there is no right to privacy 
at all. He adds that though the word occurs repeatedly in the current 
literature of human rights it is not to be found in earlier docu- 
ments. But even if its existence is to be admitted, what scope and 
extent is to be afforded to such a right? The Universal Declaration 
of 1948 contents itself with laying down that no one shall be 
subjected to arbitrary interference with his privacy. The European 
Convention is no less cryptic in stipulating that everyone has the 
right to respect for his private life. The West German Basic Law 
appears to leave it to be dealt with under provisions declaring that 
the dignity of man is inviolable and that everyone has the right to 
the free development of his personality. But what do these gnomic 
utterances involve in concrete terms? No one can possibly say 
until the courts have created—if given the chance—a whole body 
of jurisprudence on what is or is not lawful within these pious 
expressions of generalised principle. It is my contention that such 
matters are much better resolved by a decision (fortified by investiga- 
tion and report by such a body as the Law Commission or, as in 
this instance, by an ad hoc committee, such as the Younger Com- 
mittee on Privacy) to deal with the matter in detail by ordinary 
legislation, which can lay down both the governing principles as 
well as provide many details to render the law reasonably predictable 
for lawyers and laymen alike. To my mind the vital area of human 
rights concerned with racial discrimination is far better dealt with 
by a Race Relations Act than by a resounding and overriding state- 
ment of principle contained in a Bill of Rights. Such an Act not only 
leaves the policy where it should reside: namely with the legislature 
and not the judges, but it also enables a full and detailed scheme, 
involving both judicial and administrative action, to be worked out 
and applied with a breadth and depth unattainable by judicial inter- 
vention alone, even in the hands of the most creatively-minded 
judges. The recently passed Rehabilitation of Offenders Act provides 
another example, whatever may be one’s views of the merit or 
otherwise of that legislation. And in the event of legislation proving 
inadequate it can subsequently be amended more easily and more 
comprehensively by fresh legislation, rather than by waiting upon 
the outcome of successive pieces of litigation before the courts. Nor 
ìs there much force in the objection, sometimes raised, that Par- 
liament cannot or will not find time for such legislation. On the 
contrary, it is quite remarkable to see the speed with which law 
reform of this kind can be got through the parliamentary machine, 
however old-fashioned and cumbersome this may seem from some 
points of view. 
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My final point is that I do not relish the prospect of the judiciary 
being invested with the ultimate power to declare invalid the laws 
emanating from the will of Parliament on any subject at all and 
certainly not on human rights. Do we really desire to confer on our 
judges the power to declare the Race Relations Act void, wholly 
or in part, because for instance it is held to infringe the fundamental 
right of free speech? Or to hold that the Public Order Act violates 
the constitutional protection of the laws in favour of free speech or 
free assembly? Or that the supreme penalty of capital punishment 
is or is not constitutionally permissible by reason of a judicial 
interpretation of a provision in the Bill of Rights? ™ 

I hope no one will infer from what I have said that I am in any 
way seeking to launch an attack on the ability or integrity of the 
judges. On the contrary, I fully share the view that our judiciary is, 
within its limits, of the highest calibre and that the maintenance 
of its present quality lies at the heart of our system of law. It is indeed 
for that very reason I would prefer it should not be given tasks 
beyond its scope which are more properly left to other organs of 
the Constitution.’? Equally I hope my remarks will not be inter- 
preted as implying a Blackstonian belief in the perfection of our 
existing constitution. I think I am as aware as most of its deficiencies 
and that there are many areas, including that of human rights, which 
are manifestly in need of repair. I would simply urge that despite 
our enthusiasm for law reform there may still be merit occasionally 
in leaving things as they are. 

LLOYD oF HAMPSTEAD * 


11 It ts sometimes said that the code would lay down the principles and the courts 
would merely have to interpret these, e.g. Sir Leslio Scarman argued (in tho radio 
discussion referred to in note 8) that fudges are as well equipped as anyone to decide 

a 


Judiciary. 

12 The real question is who, in the last resort, is to have the final word, Parliament 
or the courts? Sir Lealfe Scarman’s answer is, “it is the duty of the courts to 
proiect oven against tho power oI Parlament LE cit. p. 20). I find this argument 
both Inexpedient as well as difficult to reconcile with democracy. 

* Q.C., M.A, LLD., Quain Professor of Jurisprudence in the University of 


SADO-MASOCHISM, CONSENT, AND THE 
REFORM OF THE CRIMINAL LAW 


I 


LITTLE has been written outside the United States concerning legal 
problems associated with sadistic and masochistic behaviour. In the 
United States, such behaviour is mentioned in connection with 
criminal sexual psychopath legislation. In England and the Common- 
wealth it is mentioned, but not dealt with extensively as yet, in 
connection with the defence of consent.? In this article, I have 
sought to discuss both medical and legal aspects of the topic, from 
a standpoint of, for want of a better term, social defence. Thus, in 
discussing the medical literature I have given prominence to the 
physical manifestations of such behaviour rather than to the 
psychiatric explanations of its aetiology. The plan of the article is 
therefore first to discuss the medical aspects of the problem, secondly 
to discuss the existing law, and finally to assess what provisions 
concerning sado-masochism might appear ultimately in the proposed 
Criminal Code. 

It is appropriate at the outset to indicate the vantage point from 
which this article is written. I accept as a basis for the proposals 
herein the statement of principle contained in the Wolfenden Report: 
that is, that legislation is justified when it is directed towards the 
prohibition of acts which tend toward breaches of the peace, 
violence, or psychological damage. Any theory must, I think, accept 
a certain amount of paternalism. Thus it seems appropriate to safe- 
guard the young and persons of subnormal intellect. It further 
seems appropriate to safeguard the basic integrity of the person 
against physical and severe psychological harm.” I would not suggest 
venturing further into paternalism. In adopting this view, I take a 
position consistent with the thrust of much modern legislation in 
Britain, for example the Sexual Offences Act 1967 which, subject to 
certain limitations, legalised homosexual practices between con- 
senting adults in private. The position is of course contentious. In 
some jurisdictions and in some modern European proposals moralistic 
attitudes are given considerable expression.‘ 

In Missouri for example “ deviant ” sexual activities are now to 
be permitted between married partners but not otherwise because 
i Seo, for example, M. Guttmacher and H. Welbofen, “Sex Offences,” 43 
J.Cr.L., Crim & PS. 153 (1952); B. Karpman, “The Sexual Psychopath,” 42 
J.Cr.L., Crim. & PS. (1951); The Sexual Offender and His Offences (Julian Press, 
N.Y., 1954); R. Slovenko and C. Phillips, “ Pxychosexuality and the Criminal Law,” 
15 Vanderbilt L.Rev. 797 (1961-62). 

3 e.g. G. Hughes, “Consent in Sexual Offences” (1962) 25 MLR. 672; G. L. 

“Consent and Public Policy ” [1962] CrimLR. 74. 
3 Seo e.g. J. Rawls, A Theory of Justice (Harvard U.P., 1972), p. 248 et seq. 


4 M. Ploscowse, “Report To The Hague: Suggested Revision of Penal Law 
Relating To Sex Crimes and Crimes Against the Family,” 50 Cornell L.Q. 425 (1965). 
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the public morality of the state would not, it is said, countenance 
the legalisation of homosexual intercourse.’ This view, which derives 
in part from Lord Devlin’s argument that a common morality is a 
necessary bond holding society together, and that mankind must pay 
the price for social cohesion by accepting some sacrifice of the right 
to freedom, argues that if the law fails to support the common 
morality of Missouri, “ disrespect for law and a general loosening 
of the bonds of society must follow.”* No doubt this view will 
receive the attention which is its due. I do not, however, desire to 
base proposals simply on the footing that practices are perverse or 
deviant or even sinful. 

A further point requires mention. The perversions have been 
relatively neglected in the psychiatric literature and it is often not 
possible to describe processes with as much particularity as one might 
wish or to advance conclusions with perfect certainty. 

Definitions of sado-masochism tend to be rather loose. It is, indeed, 
not universally conceded that sadism and masochism are closely 
related. Most modern writers contend that sadism and masochism 
are not different instincts but are bipolar manifestations of the 
same drive.’ Others insist that the manner in which masochism and 
sadism are interrelated has to do “ not so much with ‘ reversal into 
its opposite,” as with interacting reciprocities wherein the underlying 
motivation differs for each partner.” * Fortunately this is not a 
debate which it is necessary to attempt to resolve here. We can 
content ourselves for the most part with descriptions of the objective 
characteristics of the phenomena under discussion. Dr. Hartwich in 
his adaptation of Krafft-Ebing’s Psychopathia Sexualis describes 
par as ’: 

. the experiencing of sexual desire up to the pitch of 
orgasm, when accompanied by humiliations, chastisement and 
all manner of cruelties inflicted upon a human being or an 
animal, as also the impulse to evoke such feelings of desire 
by means of the appropriate treatment.” 


Sadism as invołving sexual stimulus via cruelty appears in other defini- 
tions as well.!° It is said, however, that not all violent sexual crimes 
are sadistic in origin. Some rapists for example are aggressive 


ee CE E L 

3 O. Richardson, “ Sexual Offences Under The Proposed Missouri Criminal Code,” 
38 Mo.L.Rev. 371 (1973). 

© Ibid. at p. 387. 

T G. Rothman, M.D., The Riddle of Cruelty (Philosophical Library, N.Y., pe 
pp. 14 and 27; H. Klein, “ Masochism,” Medical Aspects of Human Sexuality, 
32-53, November (1972); B. Karpman, The Sexual Offender and His Offences Cutten 
Press Inc., N.Y., 1954); R. Britain, “ The Sadistic Murderer” (1970) 10 M.S. & L., 
p. 198; L. S. London and D. F. S. Caprio, Sexual Deviations (Linacre Press, Wash., 
Pb 419 et seg. s 

Panken, “On Masochim: A Reevaluation,” PrychoanalRev. 54; 527-541 
(967). 

* A. Hartwich, MD., Aberrations of Sexual Life (1962), p. 204. See also H. 
Kiein at note 7 above. 

10 Bast, Sexual Offenders (Delisle, London, 1955); Cavanagh, “ Sexual Anomalies,” 
9 The Catholic Lawyer 4 (1963), at p. 17. 
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criminals primarily engaged in other crimes such as robbery or 
burglary to which the rape is incidental." 

Masochism conveys connotations of subjection. It certainly does 
not exclude strong feelings of aggression on the part of the masochist. 
Dr. Helene Klein notes that in strict psychoanalytic terms “ maso- 
chism ” still means the suffering of physical pain as a requisite of 
orgasm. Today, the term is applied more widely. It is no longer 
restricted to perverse erotic experiences but is also applied to self- 
induced psychological suffering such as shame, humiliation and 
rejection, not necessarily connected with sexual intercourse. Maso- 
chism, like sadism, is linked to aggression. The masochist is said 
to provoke in order to be able to project an aggression that is 
intolerable into the sadist.1* This point is made by other writers as 
well. +? 

A further point may be ventured here. Some modern writers con- 
clude, notwithstanding that many psychoanalysts equate sadism 
with masculinity and masochism with femininity, that there is no 
sharp division between the roles of the two people involved in a 
sado-masochistic relationship, nor is either role specifically laid to 
one sex. The notion that masochism is a peculiarly feminine trait 
has been trenchantly attacked, both by Dr. Klein and by Dr. Karen 
Horney. Dr. Klein concludes 5: 

“ In some relationships, the sadistic role is taken by the man, 
in others by the woman. In a male homosexual relationship 
either man may play the sadistic role, or in a lesbian affair 
either woman.” 


Sado-masochistic behaviour is not to be regarded as perverse in 
all its manifestations. The medical literature discloses a semantic 
argument over the definition of perversion into which it is unnecess- 
ary to venture at present.’* But it is clear that aggression is a part 
of sexuality. It is reprobated when it becomes pathological." There 
is no non-discretionary formula for determining when aggression 





11 Guttmacher and Wedhofen, loc. cit., note 1 above. 

13 H. Klein, “ Masochism,” Medical Aspects of Human Sexuality, 6: 32-53, 
November (1972). 

13 RuthJean EHlsenbad, “Masochiam Revistted,” Psychoanal.Rev. 54; 561-582 
(1967); G. Rothman, The Roots of Cruelty (1968), Chap. 1. 

14 In her contribution to Psychotherapy of Perversions (ed. H. Ruttenbeek, Citadel 
Preas, N.Y., 1967). 

18 Loc. cit. at p. M. 

16 For example, Sir W. Norwood East, “ Sexual Offenders—A British View,” 55 
Yale L.J. 527 (1946), concludes that flagellation, biting and the Hke are perverse only 
where they serve as a substitute for coitus. This seems obviously unsatisfactory since 
there must come a time when violence itself is regarded as perverse. The adequacy 
of such definitions as these is only the concern of the lawyer in so far as thoy 
{Ihustrate that legislation could not possibly be based upon definitions so inexact 
as those contained in the medical Itterature. 

17 E, Cheaser, op. cit. at p. 86 et zeg. 
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is pathological."* It is difficult to state where permissiveness ends and 

pathological violence begins. The Kinsey findings conclude +°: 
“During heterosexual petting and coitus, and in homosexual 
relations, the most frequent manifestation of sado-masochistic 
responses is to be found in the nibbling and biting which many 
persons inflict on various parts of the body of a sexual partner. 
Such behaviour is widespread among all of the mammals and 
much more widespread in human sexual patterns than most 
persons comprehend.” 


These findings are amply supported in the literature.*® It should 
perhaps be noted that the fact that such practices are common does 
not mean that they are necessarily enjoyed by both partners.** 
Furthermore, their intensity may in certain cases render the practice 
abnormal.** The sex instinct and cruelty are intimately linked.” 

While such practices are common, other, less common practices 
often regarded as perverse, are engaged in within conjugal relation- 
ships. Thus Dr. Chesser notes cases of such sado-masochistic practices 
in marriage as ritual whipping to produce arousal.* Such practices 
may or may not be mutually enjoyed. It should be noted that in 
some cases sadistic acts precede, accompany or follow coitus, while, 
in other cases such acts replace normal sexual relations.* Either 
situation may occur within or outside marriage. In both cases the 
partner requiring such acts as a condition of arousal or as a substitute 
for normal relations is likely to experience difficulty in achieving 
ordinary satisfactions." 

Aberrant practices are found in homosexual relations.*’ They are 
also found in the prostitution setting. One reason for this is that 
some practices are sufficiently shocking to many persons not to be 
accommodated readily within marriage. In addition, a significant 
number of persons find it impossible to sustain normal sexual 
relations. Hence such practices as ritual flagellation or stylised 


18 B. Karpman, op. cit. aes 521; A. Auerback, M.D., in Medical Aspects of Human 
a 6:18 November (977) 
A. Kinsey et al. Sexual Behaviour in the Human Female (W. B. Saunders 

Compan y, Philadelphia and London, 1953), p. 677. 

2° W. Norwood East, op. cit. at p. 56. F. S. Caprio and D. R. Brenner, Sexual 
Behavior and Related Practices. Psycho-Legal Aspects (Citadel Press, N.Y., 1961), 
p. 33; A. Hartwich, op. cit. at pp. 205-206; J. R. Cavanagh, “ Sexual Anomalies,” 9 
The Catholic Toyar 4 Ea), 

31 Remarks of L. Lowery in B. Karpman, op. cit. at p. 546. 

a F, S. Cando ant D. R. Brenner, Sexual Behavior and Related Practices. Psycho- 
Legal Aspects (Citadel Press, N.Y., 1961), p. 233; G. Rothman, op. cit. at p. 187. 

23 G. Rothman, op. cit. at p. 17. 

24 E, Chesser, The Human Aspects of Sexual Deviation (Jarrolds, London, 1971), 
p. 76; see also L. S. London and D. F. S. Caprio, op. cit. at p. 450 et req. 

25 In a relattvely benign form, such practices are considered adapttve. Extreme 
sadistic rituals are indicative of severe personality disorders. J. Marmor, M.D., 
“Common Sexual Deviations,” 23 Journal of the American Medic Women's 
Association 162 (1968); also M. Goldberg, M.D., ibid. at p. 158; L. Thoinot and A. 
Woyo, Medico-Legal Aspects of Morals Offences (1920), p. 419. 

36 W. Norwood East, Sexual Offenders (Delisle, London, 1955), pp. 50-51; B. 
Chesser, op. ctt. at p. 75. 

37 W. Norwood East, Sexual Offenders (Delisle, London, 1955), p. 48. 
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humiliations of one sort or another are engaged in with prostitutes. 
The effect for the customer is said to be therapeutic.** His sexual 
instinct is assuaged in the only way possible for him. In general, 
ritual flagellation involves the prostitute in acting the sadistic role, 
to the customer’s masochism. In some, rare, cases, a sadistic 
customer uses a prostitute as’ an object for his sadism. In such cases 
a descent into extreme violence sometimes occurs.** 

At a considerable remove from this is to be found the sadistic 
criminal who corresponds to the classic notion of the “sex flend.” 
Such persons are fortunately rare. Compulsive murders, assaults, 
and repetitive and ritualistic assaults on women are often sexually 
based. Arson too is, at least according to American writers, often 
a sexually based crime.*° It is unnecessary to deal in detail with such 
cases here. It should however be pointed out that persons who 
stabilise their aggressions in relations with prostitutes for example, 
seldom progress to crimes of extreme violence such as murder. This 
is not to deny that prostitutes are frequently the victims of sadistic 
murders. Often the context is not one of sexual relations however. 
The choice of victim reflects the disordered moral framework of the 
murderer.** It seems appropriate to point out that there is however, 
no frequent progression from ritual perversions in a controlled 
setting, to murder. The person who can stabilise his drives by 
recourse to prostitutes or indeed with a conjugal partner has come 
to terms, in a sense, with his aggressions.*? 

The debate, if such there be, concerning the legal status of sado- 
masochistic practices generally concerns stylised practices such as 
ritual flagellation. It seems appropriate, therefore, to Jook at these 
more closely, in particular with a view to reaching some judgment 
concerning what dangers they present. 

Such practices are generally associated with prostitution. They 
may be distasteful, but they are for the most part not dangerous. 
It is true that ritual beatings can cause considerable physical dis- 


28 For a general account, W. Young, “ Prostitution,” in J. H. Gagnon and W. 
Stmon (ed.), Sexual Deviance (Harper and Row Publishers, N.Y., 1967); E. -Chesser, 
op. cit. at p. 82; and see X. Hollander, The Happy Hooker (1972), Chap. 12. 

20 One such case is noted by G. Rothman, The Riddle of Crueity (1960), p. 187. 

30 A. EJs and R. Brancale, The Paychology of Sex Offenders (1956), p. 90; 
R. T. Oerton, “ Sexual Crime” (1965) 62 L.S.Gax, 211; M. Guttmacher and H. 
Wethofen, loc. cit. at note 1 above. 

31 R T. Oerton, loc. crt. 

32 A. Ellis and R. Brancale, The Psychology of Sex Offenders (Charles C. Thomas, 
1956), p. 29; B. Karpman, The Sexual Offender and His Offences (1954), p. 101; E. 
Rovitch, “Sex Murder and the Potential Sex Murderer,” Diseases of the Nervous 
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comfort and even result in a certain amount of blood being shed.* 
The environment is however one of controlled violence. There are 
several reasons for this. The prostitute who administers the beating 
is, as a rule, not a sadist. She is playing a role which the masochistic 
customer desires her to play.™ The masochist insists upon setting 
the bounds of the pain and indignity which he is prepared to endure. 
The theatrical quality of these occasions is universally recognised. 
Thus Xaviera Hollander, a prominent New York prostitute, 
concluded *: 
“ Freak scenes are just that—scenes. They are well-staged one- 
act plays with a beginning, a story line and an end, but not 
necessarily a climax, as sex is often an unimportant aspect of 
their game.” 
Indeed, the popular view that the masochist enjoys pain and suffer- 
ing requires qualification. One writer, noting that it is a common 
requirement of the masochist that he have complete control of his 
punishment, concludes that any free-flowing aggression is fraught 
with terror for the masochist. He fears pain and passivity unless 
it is part of a carefully planned play which allows him in fact to 
express his aggressions during the masochistic act.?* 

The picture painted above may require qualification. There is a 
chance that the lines of communication between the partners will 
become blurred, resulting in the inflicting of greater violence than 
was in the customer’s contemplation. In some cases the customer is 
prepared to endure mutilation as well as pain. In other cases the 
prostitute misapprehends the role which she is desired to play. In 
some such cases, where the customer is a sadist, desiring the 
prostitute to act the part of a masochist, considerable harm may be 
inflicted.” Such harm is known also to have occurred where the 
prostitute played the part of victim knowing that she was desired 
to do so. Mention of such practices occurs in the literature, but is 
apparently rare.” In cases where flagellation takes place outside the 
prostitution setting, cases of the administration of quite violent 
beating have occurred. This has, for example, occurred in homo- 
sexual relationships. In the principal case noted a homosexual who 
believed himself to be masochistic administered so savage a beating 
to his partner as to cause him to question whether he was not in 
OOOD e aaamooo 

233 E. Cheaser, op. cit. at p. 84; X. Hollander, The Happy Hooker (Dell Books, 
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fact sadistic.?* Cases involving appreciable physical violence have 
also occurred in marriage, or other conjugal relations. There is some 
support for the view that in such settings the fear of legal inter- 
vention causes the sadist to limit the extent of the violence which 
he is prepared to use. The materials are, however, fragmentary.“ 
Sadistic drives in marriage frequently present themselves otherwise, 
in matrimonial conflict of one sort or another. 

We must, however, stress, that the usual ritualistic practices 
engaged in by prostitutes and their customers, do not present much 
danger from acts of violence. The setting is controlled and indeed 
theatrical. 

In determining what provision ought to be made concerning sado- 
masochistic activities certain features should be stressed. Such prac- 
tices, as we have seen, occur in conjugal relationships, homosexual 
relationships, and in prostitution. They seldom give rise to permanent 
physical harm. In prostitution, at any rate, there is no evidence that 
the young are corrupted by sado-masochistic practices. Persons resort- 
ing to prostitutes for such purposes are, so far as the literature 
discloses, already perverted. On the part of prostitutes, willingness 
to engage in sado-masochistic practices in general reflects a deliberate 
choice. Such practices require a considerable inventory of apparatus 
and some skill in stage management.*! It seems unlikely that it is 
a variant of prostitution practices into which young girls are 
inadvertently drawn. 

Serious physical harm occurs infrequently whatever be the setting 
in which sado-masochistic activities take place. The literature is frag- 
mentory but harm occurs in all settings, albeit infrequently. Hence, if 
one legislates simply in order to deter acts of violence one cannot 
stipulate any one setting as particularly deserving prohibition. 
Certainly one could not single out sado-masochistic activities in 
prostitution as the proper object of a particularly rigorous rule. The 
prohibition of prostitution could be justified as tending to reduce 
the incidence of venereal disease, or the exploitation of women. Such 
questions involve the broader issue whether prostitution in general 
should be outlawed. If prostitution is banned, then any activities 
in prostitution are banned. If prostitution is to remain tolerated then 
from the point of view of the prevention of physical harm there 
seems no reason to ban ritual flagellation and other similar sada- 
masochistic activities. One could of course argue that the law ought 
to protect all persons, including adults, from moral degradation, 
that prostitution is degrading, that sado-masochistic activities in 
prostitution involve compound degradation, and that therefore such 
activities should be banned even though prostitution is not. This is 
a sustainable approach, but not if one accepts the basic premises 


3° B. Karpman, op. cit. at p. 356. 
48 L. S. London and D. F. S. Caprio, op. cit. at p. 419. 
41 Seo e.f. X. Hollander, op. cit. Chap. 12. 
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suggested earlier in this article. Nor, given those premises, would 
it be permissible to prohibit all such activities save in marriage.“* 

And so we must, I think, content ourselves with legislating by 
reference to external indicia of harm. This is, in effect, what is done 
at present in English law. It represents also the position in the 
Commonwealth and under the Model Penal Code. The infliction 
of some harm is not criminal provided that the victim consents 
to the harm. The rule proceeds upon the footing either that the 
assault is not criminal provided that consent is present, or that to a 
point consent is a defence to an otherwise criminal assault. The 
former mode of expression apparently represents the position in 
Canada ® and respecting deviate sexual intercourse under the Model 
Penal Code **; the latter represents the present structure of English 
law.“ But while the fundamental idea of not punishing the infliction 
of minor harms where there is consent is appropriate, the structural 
problems which arise in attempting to resolve the difficulties are 
puzzling. There appear to be three primary points of difficulty: 

(a) how to assess what degree of harm is tolerable, 

(b) how to arrive at a sensible structure of defences in the normal 
case of, for example, ritual flagellation, 

(c) whether to make special provision for cases where consent may 
proceed from exploitation, for example, where violence is offered 
to the person of a prostitute or spouse, or where the victim is of 
subnormal intellect. 

In any event, one must first assess what harms are tolerable and 
proceed thereafter to consider the application of defences. For the 
question of what harm is tolerable is logically a prior question.** 

At present it is not clear what harms are intolerable. In R. v. 
Donovan “ the court intimated that consent was no defence where 


4 Even if one were to adopt the view that such practices ought prime facie to be 
banned because immoral, one could have regard to some obvious difficulties. One 
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bodily harm was involved, the term having its ordinary meaning and 
including any hurt or injury calculated to interfere with the health 
or comfort of the victim. Such hurt need not be permanent but must 
be more than merely transient and trifling. This formula is certainly 
capable of a discretionary application. It could outlaw all but the 
mildest of sado-masochistic practices. Judgments concerning the 
propriety and utility of conduct no doubt affect judicial views of 
the matter. Harm which would pass without comment at a boxing 
match could well lead to prosecution if inflicted in the course of 
sado-masochistic activities. Now it is no doubt sensible to assess 
degrees of harm as permissible or otherwise depending upon the 
social interest or value involved. There must however be a stipulated 
ceiling; harm of a type or degree which cannot be inflicted unless 
the activity from which it derives is specially recognised as having a 
value which permits such infliction. Some would wish to defend 
the so-called “manly art of self-defence ” on this basis. No doubt 
certain surgical operations could be so dealt with.** At this juncture, 
however, I wish simply to argue that we ought with as much precision 
as possible to indicate what types and degrees of bodily harm are 
impermissible unless specially validated. Thereafter, one can, using 
the ceiling so indicated, stipulate what defences validate, or render 
non-criminal, infliction of minor harm falling below it. I do not 
suggest that any extraordinarily restrictive formulation should be 
adopted in this area. Sado-masochistic activities occur within and 
outside conjugal relationships. There is a value in freedom of 
sexual expression. There is also a therapeutic aspect to such practices 
in some cases. One would not wish to deny conjugal partners the 
right to employ certain practices if they found these satisfying and 
if they contributed to a better sexual union. The objections to 
banning such practices in the prostitution setting have already been 
alluded to. No specially restrictive rule is suggested for practices in 
that setting. 

Any attempt to set a ceiling should specify the permitted degrees 
of harm as closely as possible. It may be asked why this degree of 
particularity is required. I suggest it partly because there seems to 
me a need for reasonable latitude in the matter of sexual practices 
and especially in cases where passions may be aroused. Freedom of 
expression in sexual matters is an important value. The standard of 
appreciable bodily harm can be too restrictively applied. Further- 
more, it seems appropriate to identify the sorts of harms which we 
regard as intolerable. The emphasis on harms of some duration 
can rely on secular considerations, such as the consideration that a 
person should not be allowed to put himself in a situation where he 
becomes a burden to the State, or to endure harm such that he 
becomes a burden to others such as his family. One could argue 
indeed that a liberal society admits paternalistic principles as a pro- 

48 See for example, Criminal Code (Canada) 1970, s. 45 specifying the conditions 
which validate surgical operations. 
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tection against irrationality of individuals, embodying sanctions that 
provide individuals with a motive for avoiding foolish actions.** 
And a society it may be urged also has an interest in regulating the 
level of brutality which it is prepared to tolerate. Such arguments 
as these would certainly suffice to warrant some restrictions on 
liberty in sexual matters. It is of course difficult to secure agreement 
both on what interests legitimately found restrictions and upon what 
restrictions are appropriate, given a situation in which there is a 
clear conflict of values. 

Another reason for setting as clear a standard as possible relates 
to deterrence. There is some reason to suppose that the deterrent 
force of the law can operate as a restraint upon sadistic persons. 
Sadistic homosexual, matrimonial and conjugal partners might be 
kept within bounds by the fear of legal sanctions. A sadist who 
uses a prostitute as the butt of his activities may well be deterred. 
There seems also no reason to suppose that a prostitute who acts 
the part of a sadist could not be deterred from the use of extreme 
force. The literature is fragmentary, but it points in this direction.** 
If so, it would be useful to attempt some degree of particularity 
in the enunciation of objective standards. Of course the argument 
could also support a much more restrictive formulation of the 
boundaries of permissible harm than that advanced here. 

The standard suggested herein would confine acts which are 
illegal without special validation and even if there is consent to 
conduct resulting in **: 


(a) mutilation 

(b) disfigurement, éither permanently or for an extended period 

(c) serious impairment of mental or physical powers cither 
permanently or for a protracted period. 


Some aspects of this rather tentative scheme require emphasis. 
It is not tied to the existing definition of offences, as is for example 
the provision in the Canadian Criminal Code.** The Model Penal 
Code, it should be noted, legislates by reference to the degree of harm 
involved, or whether the harm is a reasonably foreseeable con- 
sequence of engaging in a sporting activity. It is, I submit, less precise. 
than the draft suggested in this article.** The reason for not legis- 
lating by reference to the definition of offences lies in the imprecise 
and arbitrary character of such definitions. Thus, for example, in 
English law unlawful wounding bears a heavier penalty at present 


4° See J. Rawh, op. cit. at p. 248 et seq. 

30° L. S. London and D. F. S. Caprio, op. cit. at p. 419. 

51 I have used as a drafting model, s. 147 of the German Draft Penal Code E. 1962 
(translated by Neville Ross), The American Series of Foreign Penal Codes, No. 11 
(1968), ed. G. O. W. Mueller. 

52 Under the Canadian Criminal Code of 1970, consent does not appear to be 
made a defence tn the case of harms caused otherwise than by assault (1 245 (2)); or 
causing bodily harm with intent (s. 228). 

53 AL.I. Model Penal Code (Proposed Official Draft 1962), sı. 2.211 (2). 
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than causing or inflicting grievous bodily harm.** The distinction 
between the two bears no necessary relation to the gravity of the 
harm involved. It is unclear in some cases whether harm is grievous, 
or should simply be charged as actual bodily harm, but this presents 
a problem in gradation which cannot be wholly avoided. The present 
draft seeks however to avoid problems of demarcation arising from 
definitions of offences which stress how harm must be caused or 
what form it must take. What is sought is a broad and functional 
standard. 

What does the standard imply? “ Mutilation ” means deprivation 
of a limb or some principal organ of the body. In the United States 
a trial court was held to have erred in directing the jury that mutila- 
tion means to destroy or remove a material part so as to render 
the body imperfect.** This was said to be a broader test relating 
to documents only. The narrow definition of mutilation is probably 
not objectionable in the light of the definition of disfigure as doing 
some external injury which may detract from the personal appear- 
ance of the victim.** If however there is doubt in the matter the 
wider meaning of mutilation should be chosen and defined in 
the Code. Disfigurement in this proposal includes temporary dis- 
figurement and thus disfigurement remediable by surgery. The 
provision relating to mental impairment is intended to confirm a 
trend presently evident in some English cases, Because the proposal 
speaks of permanent impairment or impairment lasting for a pro- 
tracted period it is wider than the notion of disablement. Whether 
the standard suggested is more latitudinarian than the notion of 
grievous bodily harm which requires really serious bodily harm is 
uncertain. The proposal is intended to indicate with somewhat 
greater decision than at present what harms cannot be removed from 
the ambit of offences by the ordinary operation of consent rules. The 
stress is upon the permanence or at least extended duration of injury, 
and is directed towards both physical and mental injury. 

We must now inquire into what further circumstances should 
render a sado-masochistic assault causing harm, within the limits 
stipulated, non-criminal. Most suggestions for the reform of the 
criminal law rely upon the notion of consent. It is suggested in 
English writing that consent is a justification to assault resulting in 
minor harm." 

The first qualification which one must make is that consent, to 
amount to a defence, must be a consent to sado-masochistic activities 


54 Offences against the Person Act 1861, s. 18 (unlawful wounding bearing a penalty 
of life imprisonment); s. 20 (grievous bodily harm bearing a penalty of five years 
pa ag ma ca Criminal a 1973), 
p. et seq. 

53 People v. Bullington, 80 P. 2d 1030 (1938) in which the old common law defini- 
tions are rehearsed. 

530 R. v. Boyce (1824) 1 Mood. 20. 

37 G. Hughes, “ Consent in Sexual Offences ” (1962) 25 M.L.R. 672, 684 et seq.; as 
has been noted an alternative formulation is that lack of consent is an ingrodient of 
the crime of assault. 
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with knowledge of their characteristics. In other words simple 
consent to sexual intercourse is not to be taken as consent to a 
beating. It may be that consent to intercourse will have to be 
regarded as consent to sado-masochistic activities widely regarded 
as normal in marriage, such as the love-bite. Even if such activities 
were resented by the other partner it is preferable to regard them 
as nop-criminal. If however force were systematically applied by 
one partner to the other, for example a fist-beating or mild caning 
even though it did only transient harm, the beating would be a 
criminal assault unless it were explicitly consented to. While a certain 
freedom in sexual experimentation ought to be provided for, such 
sado-masochistic activities would, it is thought, exceed the limits of 
any reasonable interpretation of consent to intercourse. Accordingly, 
J would not advocate the removal of all assaults in the conjugal 
setting or even assaults causing less than the impermissible degrees 
of harm referred to in this article, from the criminal law. I suggest 
that the protection of the criminal law is in fact a protection which 
it is desirable to leave to sexual partners, including partners in 
conjugal relationships. The police are accustomed to intervening 
speedily in cases of assault and bodily harm and they may be called 
upon to play a minor form of social service role in this context. 
Consideration should, however, be given to adopting the American 
Law Institute’s suggestion of removing from the ban of criminal 
law altogether sexual assaults between conjugal partners where these 
do not involve the infliction of bodily harm.** In such circumstances 
it seems sufficient to enable one party or the other to withdraw from 
the conjugal or other relationship for the future. 

But how is one to deal with the case where there is consent to 
the inception of sado-masochistic activities, but not necessarily to 
the type or degree of harm which may actually be inflicted? I assume 
throughout that the harm is within the limits proposed earlier in 
this paper. If sado-masochistic activities are to be non-criminal we 
must recognise that the law explicitly sanctions situations in which 
acts of violence occur. In this respect the approach of the law giver 
differs from cases such as provocation or affray. The situation is 
one in which human passions may readily be engaged. It does not 
follow that the only harm which occurs will be harm which is 
consented to in advance. A prostitute may misapprehend the extent 
of force to which the customer is prepared to consent and inflict 
severe but temporary harm where mere ritual is intended by the 
customer. A sadist may misapprehend the extent to which a maso- 
chistic victim is prepared to endure force and overdo it. In conjugal 
or homosexual relations a sadistic partner may lose control and go 
further than the other partner, who may or may not be masochistic, 
desires. Consent in this latter case may be free or it may in substance 
be constrained. How are such matters to be dealt with? In many 


53 AL.L Model Penal Code (Proposed Official Draft 1962), s. 213.4. 
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such cases it ought to be possible to regard the transactions as non- 
criminal. Certainly consent must have a place in any validating 
scheme, but it cannot, in my submission, stand alone as a ground 
of justification. Furthermore, one must in some measure meet an 
obvious need for safeguards for the victim. 

Tentatively, one would suggest that the legal rules should result 
in the following structure: 

(a) In order to avoid convicting persons for injuries which, by 
mischance, are more extensive than those which may be consented 
to in this proposal, there should be no liability unless there is an 
intent to apply force and either an intent to do greater harm than 
the law allows or recklessness as to that result occurring. If a pro- 
hibited degree of harm occurs, accompanied by the requisite mens 
rea, consent would not afford a defence. 

(b) Where the victim consents to sado-masochistic activities and 
the other partner believes that the victim consents to acts actually 
performed, no criminal liability should, within the limits of harm 
stipulated, be imposed. The victim must be made aware of the 
general nature of the acts to be performed. The defence would apply 
even where the victim is unaware how far precisely the aggressor 
would go, at least in a case where such ignorance was not attribut- 
able to deception on the part of the aggressor. If, after all, the 
victim for situational or other reasons is unable to communicate a 
lack of consent to the aggressor at a point when he becomes aware 
of precisely what is intended, it would seem unfair to convict the 
aggressor of an assault. Thus, for example, a man who attends a 
prostitute for the purposes of flagellation but has in mind a mere 
ritual, whereas the normal practice of flagellation in that prostitute’s 
experience involves quite severe whipping ought not to be able to 
render the prostitute criminally liable. She should not be guilty if 
she believed that she had the victim’s consent to her actions. Similar 
reasoning would exempt the person who inflicts such a beating in 
homosexual and conjugal relationships, provided that it does not 
exceed the maximum harm permitted by law. It would exempt 
whether the aggressor in fact has sadistic impulses or plays a role. In 
cases where there is doubt whether the prostitute was ignorant of 
the victim’s lack of consent or withdrawal of consent, evidence 
whether the harm done was of a sort which is normal in such 
circumstances could, if it were available, be weighed by a jury in 
reaching a determination on the question of the assailant’s state of 
mind, viz. did the assailant in fact believe that the victim gave 
consent to what was actually done; whether or not the assailant’s 
belief was reasonable. 

(c) This defence would clearly not apply in any case where the 
victim does not in fact consent and the aggressor is aware of the fact 
that there is no consent. In other words, transient but substantial harm 
inflicted by a beating would, as has been intimated, be criminal 
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even though it is not atypical in, for example, marital relations. 
A consequence of this suggestion would be that conjugal couples 
could bring criminal charges against each other where appreciable 
bodily harm was done provided that the aggressive partner was 
aware of the lack of consent by the other. Furthermore, a beating 
continued after the assailant become aware of a withdrawal of 
consent by the victim would be criminal. Subject to the comments 
made below, a beating continued after consent is withdrawn but 
in the circumstances where the assailant was unaware of this and 
was not wilfully blind to or reckless concerning the absence of 
consent, would not give rise to criminal liability. That is, I would 
not suggest that the consent defence require the assailant to advert 
consciously throughout the transaction to the presence of consent. 

(d) It can be argued that the assailant should be required to advert 
to the consent issue in cases of major escalation of violence, for 
example, in a case where the transaction began as a spanking and 
ended as a flogging. Certainly there should be liability where the 
assailant is reckless as to continuance of consent and consent is in fact 
withdrawn. There are likely to be difficulties of proof here. Should 
one go farther and impose liability where the assailant should have 
adverted to the absence of consent but did not do so? Dr. Chesser, 
echoing the Kinsey findings, notes that in the throes of sexual activity 
levels of violence are reached which if attained at the inception of 
the activity would have seemed intolerably painful to one or other 
participant.” One’s doubts about requiring an assailant to advert at 
successive stages to the matter of consent in order to sustain the 
defence stem from the consideration that in some cases at least it 
would be unrealistic to suppose that an increase in force was the 
product of deliberation rather than passion. But some part of the 
difficulty might be met via the notions of wilful blindness and reck- 
lessness. In some circumstances, where it appears likely that the 
level of violence used was the product of deliberation, a jury might 
well be directed to consider whether or not the accused was reckless 
concerning whether there was consent to the increase in violence 
which occurred. This suggestion could meet the case of the prosti- 
tute who acts the part of a sadist, or the sadist who uses a prostitute 
or other partner to satisfy his desires, for in some such cases there 
is much calculation concerning what pain is to be inflicted and in 
what manner, and notions of deterrence have at least some poten- 
tial application. A jury properly directed could, it is thought, reach 
a sensible judgment concerning whether the assailant believed 
himself to be acting within the bounds of the original understanding. 
The suggestion would not, however, necessarily incriminate a person 
who acted in passion arising from the circumstances, and especially 
when the passion was, in its inception at any rate, mutual. Should 
all persons be subject to objective standards of care and forbearance? 


Pane EEE 


59 E, Chesser, op. cit. at p. 74. 
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How deliberate is entry into activities of a sado-masochistic character, 
how rapidly are passions aroused, and how much conscious for- 
bearance can we require when such activities are a prelude to 
coitus? One does not want to impose a standard that prevents 
partners from engaging in normal sado-masochistic activities or 
activities which are at any rate adaptive. In many cases recklessness, 
properly understood, could not really apply. One would have to 
accept the possible infliction of considerable harm without either 
party incurring criminal liability. This result I believe to be 
appropriate on a balance of values. 

The question arises, if this basic structure is deemed appropriate, 
how it might be enacted in a new code. The traditional method 
would be to marry the defences of consent and mistake of fact. 
While there is little modern English common law authority on 
the conjunction of mistake as to consent and consent there is no 
reason to assume that mistake would not operate here. The office 
of the defence of mistake is to rebut the presence of mens rea.*° In 
Guarro V. United States * the Court of Appeal for the District of 
Columbia held that if the accused on an assault prosecution *?: 


“ believes on grounds regarded as adequate that he is dealing 
with a consenting person, he will be treated as if this were so 
by the operation of a rule in no way specially devised for this 
situation, but extending all through the field of criminal law 
and applicable generally in case of mistake of fact.” 


One would expect this principle to be perpetuated in any Criminal 
Code by the interpretation of consent and mistake provisions. 
Whether it is a sufficient principle to attain the result desired may be 
questioned. In any event one would have to ensure that an accused 
person who believed in the presence of consent at the inception of 
the transaction could continue free from criminal liability for acts 
performed throughout the transaction notwithstanding that he 
might not continue to advert to the assumed presence of consent. 
The defence would I think be defective if mistake as to consent 
validated only the precipitating acts but not acts subsequently done 
in the course of the situation or in the heat of passion unless the 
accused person consciously adverted to whether his partner was 
consenting or not or was wilfully blind to the possibility of consent 
having terminated. I do not suppose that meeting this point would 
tax the draftsman’s ingenuity unduly. One could for example provide 
that the accused would be deprived of the defence only where it 
was proven that he or she was wilfully blind to the possibility of 
consent having been withdrawn. The important point is that the 
consent and mistake rules should be so drafted as to ensure that 
they remain available to the accused even though he did not con- 


se G. L. Williams, Criminal Law, The General Part (2nd ed., 1961), s. 64 ef seq. 
61 237 F. 2d 578 (1956). 
63 Ibid. p. 581. 
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sciously advert throughout the transaction to the continuance of 
consent. 1 

Finally there are special problems of exploitation which arise 
both in conjugal situations and in the case of the use by sadistic 
persons of prostitutes or others as victims. Should there be a special 
rule relating to such situations and directed towards the prevention 
of exploitation? It is suggested that there should not be such a 
rule. A prostitute who is beaten by a sadist for money can decline 
to take part in such activities again. In the case of the prostitute 
the law already goes some way towards endeavouring to combat the 
evil of exploitation. 

Certain cases of the abduction of women are dealt by the Sexual 
Offences Act 1956.*? The relevant sections might be amended to 
ensure that the words “ unlawful sexual intercourse ” refer to sado- 
masochistic activities.“ It is already an offence to have unlawful 
sexual intercourse with a girl under the age of 16. This should at 
least put some bounds to the exploitation of children. The present 
coverage is in this respect not perfect, however, since the Indecency 
With Children Act 1960 applies to children only under the age of 
14 and, if flagellation and the like are not considered to be sexual 
intercourse, there is an opportunity for the exploitation of children 
between the ages of 14 and 16. This is a gap which might be cured 
in any legal revision. But, in respect of girls over the age of 16 
the question still arises whether there is here exploitation which 
ought to be struck at by the criminal law. In my submission it is 
Tight that the law meet this problem by providing that mentally 
defective persons cannot give a valid consent to sado-masochistic 
activities. A provision similar to this applies under the Sexual 
Offences Act 1967. But subject to this, and to bars on consent 
because of the youth of the person involved, no further provisions 
should be made. Furthermore, one would hope that the courts 
would avoid interpreting consent as more than submission with 
full knowledge of the physical nature of the act. Consent, as a 
general principle of criminal law should, wherever possible, bear 
the same meaning throughout that area of law. One recognises that 
judges sometimes interpret consent differently in different contexts, 
and that this often produces just results.* This is not a technique 
which one would wish to encourage however. One would hope that, 
given clearly drafted restraints on the operation of consent, it 
would not be necessary to read moral propositions into the definition 
in order to prevent egregious cases of exploitation. Equally, moral 
propositions should not be read in, in order to incriminate persons 


63 Sexual Offences Act 1956, m. 18, 19, 20, 21. 

* One would assume, in the light of R. v. Webb [1964] 1 Q.B. 357 that the courts 
would in any event adopt this definition. 

«s In general, seo K. L. Koh, “ Consent and Responsibility in Sexual Offences ” 
[1968] Crim L.R. 81, 150. 
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whose partner’s acceptance of such practices was grudging, or 
accompanied by mental reservations, or who misapprehended and 
resented the extent of the pain ultimately inflicted. 
L. EL Lerga * 
* B.A., LLB., PhD., Reader in Law, London School of Economics. I am indebted 
Adell and T. Pickard, for thelr very helpful suggestions and for the exemplary 


patience with which they endured successivo drafts of this article, and also to 
Dr. John Payne of the Londan School of Economics. 





FREE SPEECH AND FEDERAL CONTROL: 
THE U.S. APPROACH TO BROADCASTING 
REGULATION 


Prenaps the single most important issue in broadcasting today, both 
in the United States and in Great Britain, may be stated broadly 
in this question: Who should have what right to broadcast what 
material to whom? The issue is the same in both countries because 
it arises in part from the nature of the broadcasting medium. How- 
ever, the approach to and resolution of the many subsidiary questions 
embodied in the issue have been significantly different in our two 
countries because of the different structures of the broadcasting 
industries and the manner of their regulation. It is the major 
purpose of this article to explore the problem of control over 
programme content in the context of the United States broadcasting 
structure. 

In the United States, as in Britain, there has been extensive govern- 
ment involvement in broadcasting ever since the potential uses of 
radio were first being realised. Government ownership of and/or 
control over the electromagnetic spectrum, the natural resource 
essential to over-the-air broadcasting, has been the starting point as 
well as the principal’ justification for government intervention. 
Centralised control over the spectrum was essential in order to 
prevent interfering uses of radio frequencies that would render 
them worthless for any purposes. Government allocation of frequen- 
cies has been the solution to the problem of interference; a solution 
that has been used as a pretext for government involvement in nearly 
all phases of broadcasting regulation in the United States. The 
alternative to continuous government involvement—that is, to 
regard the spectrum, once allocated, as if it were a freely alienable, 
vested private property right—was never adopted, possibly because 
of some special importance attached to the medium, but perhaps 
simply because of prevailing attitudes toward property during the 
historical period of broadcasting development. 

A resource that enables its owner to communicate ideas, attitudes 
and values to the people living in large geographic areas on a vast 
range of subjects at relatively low cost, is a powerful asset. The 
question as to how that asset is to be used (and it is roughly the same 
question whether ownership is in government or private hands) and 
what the impact of its use will be on the people affected by it, certamly 
deserves all the attention it has received in both our countries over 

* This article is based on a lecture given in November 1973 as part of tho 
University of London Legal Series, at The London School of Economics and 
Political Science. The author wishes to acknowledge with thanks the assistance given 
at that time by Sir Huw Wheldon of the BBC; and Mr. Brian Young, Director 


and Mr. B. C. Sendall, Managing Director of Television, of the Independent 
Broadcasting Authority. 
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the past several years. The manner of dealing with the question of 
broadcasting power and responsibility in Britain and the United 
States has not been the same, however. Whereas Britain has a 
public, governmentally-sponsored broadcasting industry that has 
been given almost complete autonomy and freedom from direct 
governmental interference in programming decisions, the United 
States has a mainly private broadcasting industry that is both licensed 
by and accountable to a federal government agency for many of 
its programming decisions. The conclusion may seem surprising at 
the outset, but it is fair to say that British broadcasting up to this 
time has been subject to far less external government regulation than 
has been the case of broadcasting in the United States. 

Government regulation of broadcasting in the United States has 
been complicated by reason of strict limitations placed on the power 
of the Federal Government to interfere with freedom of speech and 
of the press by the First Amendment to the United States Constitu- 
tion. In relevant part, the First Amendment provides that “ Congress 
shall make no law . . . abridging the freedom of speech, or of the 
press.” Since broadcasting by radio or television constitutes speech, 
attempts to regulate broadcasting by a system of licensing or other 
forms of control exercised by the Federal Communication Com- 
mission, the agency created by Congress to regulate broadcasting, 
are bound to raise issues of fundamental Constitutional law. 

Almost from the beginning of its existence, the Federal Com- 
munications Commission’s (hereafter F.C.C. or Commission) exer- 
cise of its authority under the Communications Act of 1934? has 
led to challenges that either the statutory authority granted by 
Congress, or the manner in which that authority was exercised, con- 
travened the prohibitions of the First Amendment.’ The F.C.C. 
must constantly evaluate its regulatory role in the light of important 
First Amendment interests. Since the agency’s decisions are subject 
to judicial review, resolution of free speech issues is not left to agency 
discretion; on such important matters, review by one of the United 
States Courts of Appeals, or by the United States Supreme Court 
itself, is possible. The Supreme Court has ultimate responsibility for 
determining the meaning of the United States Constitution, and 
may declare acts of Congress or agency actions pursuant thereto 
unconstitutional‘ 

A brief outline of the structure of the United States broadcasting 
industry may be helpful to an understanding of the manner in 
which free speech issues actually arise in the agency and in the 
courts. 


1 See Burstyn v. Wilson, 343 U.S. 495 (1952), in which the United States Supreme 
Court held that motion pictures are within the ambit of First Amendment protection. 

2 48 Stat. 1064 (1934); 47 U.S.C. § 151 et seg. 

3 See National Broadcasting Co. v. United States, 319 U.S. 190 (1943). 

4 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). 
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Under the Federal Communications Act, local broadcasting 
stations of varying sizes are the units of primary service. The F.C.C. 
issues licences for periods of three years to local stations under the 
terms of the Act. There are more than 900 television stations 
in the United States, and more than 7,000 radio stations, all licensed 
directly by the F.C.C. 

Networks have existed very nearly from the beginning of radio 
broadcasting in the United States.‘ At present there are three major 
commercial networks (and a couple of relatively insignificant ones), 
and one non-profit public network. Networks are not licensed directly 
by the F.C.C.; however, the F.C.C. puts conditions on the issuance 
of every local station broadcasting licence so as indirectly to control 
network practices with respect to each station. 

The Federal Communications Commission itself is an independent 
administrative agency of the Federal Government, exercising powers 
delegated to it by Congress. The F.C.C. does no broadcasting, and 
no transmitting of broadcasts. The F.C.C. has jurisdiction over 
broadcasting’ and also over common carrier communication 
services * such as telegraph and telephone. With respect to common 
carrier services, the F.C.C. has powers of economic regulation,’ but 
that is not the case with respect to broadcasting.*° (The F.C.C.’s 
decisions in licensing matters have had an impact on the economics 
of broadcasting, but that is the result of ostensibly non-economic 
decision-making.) The Communications Act of 1934 gives the 
F.C.C. its licensing, rulemaking," and adjudicatory powers, all 
subject to an indefinite but familiar regulatory standard, the “ public 
interest, convenience and necessity.” 4 

With respect to broadcasting, the F.C.C.’s important functions 
include (1) making general decisions on the allocation of the 
frequency spectrum by types of use, geographical distribution, etc.; 
(2) granting construction permits and licences to use particular 
frequencies to local broadcasting stations provided they meet the 
public interest standards of the Act; and (3) sharing power over the 
electromagnetic spectrum with the President of the United States, 
who is given control by the Act over all governmental uses of the 
spectrum, and who exercises that control now through the Office 
of Telecommunications Policy.1* The F.C.C. is empowered by the 

5 Communications Act of 1934, 47 U.S.C. § 307 et seq. 

Birding bax American Telephone and Telegraph Company, one of the first 
American B companies, began to link Its own stations together by means 
of telephone cables. W. K. Jones, Regulated Industries (1967). 

7 Title IN of the Communications Act of 1934, 47 U.S.C. § 301 et seq. 

5 Title I of the Act, 47 U.S.C. § 201 et seg. 

® 47 U.S.C. $ 201 ©). 

10 The powers the Commission may exercise with respect to broadcasting are 


set forth in 47 U.S.C. § 303. 
11 See, e.g. F.C.C. v. Sanders Brothers Radio Station, 309 U.S. 470 (1940). 
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309 (a). 18 47 U.S.C. § 305. 
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Act to prevent the broadcasting of obscene and profane speech, and 
lotteries." For this purpose the F.C.C. enforces certain provisions 
of the United States criminal code." It is important at this point 
to note, however, that quite apart from the restrictions of the First 
Amendment, the F.C.C. has a statutory duty not to act as a censor.” 
Since obscenity is not protected speech under the First Amendment, 
according to the most recent decision on the subject.by the Supreme 
Court,** the F.C.C. does not contravene either the First Amend- 
ment or the anti-censorship provisions of the Act so long as it follows 
the Supreme Court’s precedents in defining obscenity.” 

The United States Congress is of fundamental importance to 
federal broadcasting regulation for it is upon the power of Congress 
to legislate under the Commerce Clause of the United States Con- 
stitution ** that most federal regulatory legislation rests. Without 
some definite source of power in the Constitution, Congress cannot 
legislate, or if it does try to legislate, its efforts will be held to be 
unconstitutional.** However, the Supreme Court has interpreted 
the Constitution to give Congress broad powers over interstate 
commerce, which has been evidenced in decisions under some of 
our civil rights Acts** as well as in the area of broadcasting 
regulation. The standard applied to test the power of Congress over 
broadcasting is that any law or regulation reasonably ancillary to 
regulation that is clearly within the scope of the Constitution will be 
sustained. Since 1934, however, Congress has virtually abdicated its 
responsibility to legislate or even to review its past legislation in the 
fleld of broadcasting, with the major exception of its creation of 
the Corporation for Public Broadcasting.** As a practical matter, 
this has meant that the F.C.C. has been given almost complete 
responsibility for regulating new developments in broadcasting, while 
at the same time it is confined by the limits of the 1934 legislation. 


17 Lotteries are prohibited by 47 U.S.C. § 317 (a) (1). Obscene, indecent and profane 
speech over broadcasting facilities was originally by § 326 of the Act, but 
that portion of the section was later repealed and recodified as part of the Criminal 
Code, 18 U.S.C. § 1464. 

18 18 U.S.C. § 1464. 

1% 47 U.S.C. § 326. 

20 Miller v. California, 413 U.S. 15 (1973). 

31 In Palmetto Broadcasting Co. (WDKD), 33 F.C.C. 250 (1962), reconsideration 
dented, 34 F.C.C. 101, aff'd. rub nom. Robinson v. F.C.C., 118 US.App.D.C. 144, 
334 F. 2d 534 (1964), the Commission denied an application for renewal of a broed- 


moaning thereby 
attempting to establish that the broadcasts were “obscene, indecent or profane ” 
within the meaning of the statute. The effect of the ruling, of course, was to punish 
the licensee for speech that the F.C.C. might not have been able to punish legally 
had constitutional obscenity standards been used instead. Cf. Eastern Education Radio, 
24 F.C.C, 2d 408 (1970), and Sonderling Broadcasting Corp., 41 F.C.C. 2d 777 (1973). 

22 Art. I, $ 8G). 

233 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). 

24 See Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964). 

35 United States v. Southwestern Cable Company, 392 U.S. 241 (1964). 

36 81 Stat. 368 (1967); 47 U.S.C. § 396-99. 
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It has had to exercise considerable ingenuity to keep abreast of 
technological developments without effective guidance from 
Congress. Presidential influence, on the other hand, exercised 
through the power of making appointments to the Commission, 
has on occasion been apparent. 

Government control over broadcasting in the United States thus 
consists mainly of control exercised by the F.C.C. in allocating the 
spectrum by type of use and geographical area, and in issuing and 
renewing licences to local broadcasting stations. The central legal 
question of concern to broadcasters and the listening public in the 
United States is whether that governmental control over the electro- 
magnetic spectrum must be and is used consistently with the First 
Amendment mandate that “ Congress shall make no law... 
abridging the freedom of speech, or of the press,” or whether the 
mere fact of governmental ownership of the natural resource used 
in broadcasting operates to remove the restriction of the First 
Amendment from Congress (and therefore from the F.C.C.) with 
respect to its power to abridge the freedom of speech of those who 
are permitted to use the resource to engage in broadcasting. The 
F.C.C., supported by the courts, has imposed requirements on broad- 
cast licensees which could be construed as limitations on the right 
of free speech. Are such limitations warranted by the First Amend- 
ment and the fact of government ownership of the electromagnetic 
spectrum? 

The F.C.C. has exercised actual, and not just theoretical, control 
over programming by radio and television broadcasters. In the 
course of determining whether an applicant for a broadcast licence 
or a renewal of an existing licence will “ serve the public interest, 
convenience or necessity,” the F.C.C. has inquired directly as to 
what programming the applicant intends to offer if given a licence, 
or, in the case of an applicant for renewal, what the previous broad- 
casting record has been. Although this is a general inquiry into the 
overall types of programming the applicant proposes to offer, and 
probably is not the kind of scrutiny that could be deemed censor- 
ship,” the fact that such inquiries are routinely made every three 
years for each and every broadcast licensee unquestionably has an 
impact on the nature of the programming decisions made by the 
broadcasters, who have, for the most part, substantial financial 
interests at stake in obtaining and keeping licences.** 

While the F.C.C. itself cannot and does not attempt to monitor 
individual radio and television broadcasts to determine whether or 
not the public interest standard is being adhered to, it does require 
that licensees keep logs of broadcasts available for scrutiny.*® In 
addition, the F.C.C. is responsive to complaints of listeners. With 


27 Commission Policy on Programming, 25 Fed.Reg 7291 (1960). 

28 Total radio and television revenues in 1969 alone were $3,882,000,000, 1971 
Broadcasting Yearbook 11. 

28 47 U.S.C. § 303 (D). 
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to complaints of offensive or obscene broadcasting, the 
F.C.C. holds hearings to determine whether the specific material at 
issue violates the Act.?° Outside of that area, however, complaints 
against broadcasting practices not specifically prohibited by the Act 
may pose substantial threats to the licensee. Since the decision in 
the United Church of Christ** case, members of the public have 
standing to challenge licence renewals on the ground that the 
licensee is not serving the interest of the listening public. The Church 
of Christ decision has led to a significant increase in the number of 
challenges to existing licences filed with the Commission, especially 
by racial and ethnic minority groups. 

The Commission may also exercise effective control over program- 
ming content it deems offensive by issuing cautionary notices to 
licensees. For example, a few years ago the F.C.C. sent out a notice 
to radio stations warning them against playing records of songs 
with lyrics that “ encourage ” the use of illegal drugs.*” The F.C.C. 
told station managers that they would be held responsible if such 
records were played by disc jockeys on any of their broadcasts. The 
obvious effect of such a notice is to suppress the playing of any 
record with a doubtful meaning that might be construed by the 
F.C.C. as encouraging the use of drugs. 

Probably the most controversial aspect of F.C.C. scrutiny of 
programme content is that related to its application of the Fairness 
Doctrine to broadcasts of controversial issues of public importance. 
What is the Fairness Doctrine and how does it work in practice? 
First, the Communications Act requires that when a candidate for 
public office is given time to broadcast, his opponent must be 
granted equal time.” In 1929, while it was still operating under the 
original Radio Act, the F.C.C. expressed the view that the “‘ public 
interest requires ample play for the free and fair competition of 
opposing views,” and suggested that such a principle be applied to all 
discussions of public issues of importance and not merely to political 
campaigns.** 

This idea gradually evolved in the cases, and then received a 
complete statement in a document issued by the F.CC. in 1949 
entitled Report on Editorializing by Broadcast Licensees.* This 
Report is one of the most important statements by the F.C.C. of 
its regulatory philosophy. Prior to its publication, the F.C.C, in the 

30 See the cases cited in note 21, supra. 

31 Office of Communication of the United Church of Christ v. F.C.C., 359 F. 2d 
994 (D.C.Cir. 1966). 

32 Licensee Responsibility to Review Records Before Their Broadcast, 28 F.C.C. 
2d 409 (1971), and Memorandum Opinion and Order, 31 F.C.C.-2d 377 (1971). These 
were upheld in Yale Broadcasting Co. v. F.C.C., 478 F. 2d 594 (D.C.Ctr. 1973), cert. 
denied, 414 U.S. 914 (1973). 

33 47 US. § 315. 

34 Great Lakes Broadcasting Co., 3 FR.C.Ann-Rep, 32 (1929), rev'd. on other 
grounds, 59 App.D.C. 197, 37 F. 2d 993, cert. dismissed, 281 U.S. 706 (1930). 

35 13 F.C.C. 1246 (1949). 
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Mayflower case** had taken the position that broadcasters could 
not editorialise. In the 1949 Report, however, the F.C.C, lifted the 
ban on broadcaster editorials, while approving the general approach 
toward balance and fairness in broadcasting it had taken in 
Mayflower. The Commission ruled that in the broadcast of licensee 
editorials, as in the broadcast of all other controversial issues of 
public importance, the licensee must give others a fair opportunity 
for the presentation of contrary positions. The following language 
from the 1949 Report summarises the ideas which the F.C.C. put 
forward as justification for the Fairness Doctrine: 


It is axiomatic that one of the most vital questions of mass 
communication in a democracy is the development of an 
informed public opinion conce the vital public issues of 
the day. . . . The standard of public interest, convenience and 
necessity as applied to radio broadcasting must be interpreted 
in the light of this basic purpose. The Commission has con- 
sequently recognized the necessity for licensees to devote a 
reasonable percentage of their broadcast time to the presenta- 
tion of news and programs devoted to the consideration and 
discussion of public issues of interest in the community served 
by the particular station. And we have recognized, with respect 
to such programs, the paramount right of the public in a free 
society to be informed and to have presented to it for acceptance 
or rejection the different attitudes and viewpoints concerning 
these vital and often controversial issues which are held by 
the various groups which make up the community. It is this 
right of the public to be informed, rather than any right on the 
part of the Government, any broadcast licensee or any individual 
member of the public to broadcast his own particular views on 
any matter, which is the foundation stone of the American 
system of broadcasting.’ [Emphasis supplied.] 


In response to arguments that the Fairness Doctrine would abridge 
broadcasters’ rights of freedom of speech, the F:C.C. then suggested 
that the First Amendment to the Constitution may not apply to 
broadcast licensees in the same manner it applies to others: 


The freedom of speech protected against governmental abridg- 
ment by the first amendment does not extend any privilege to 
government licensees of means of public communications to 
exclude the expression of opinions and ideas with which they 
are in disagreement. We believe, on the contrary, that a require- 
ment that broadcast licensees utilize their franchises in a 
manner in which the listening public may be assured of hearing 
varying opinions on the paramount issues facing the American 
people is within both the spirit and the letter of the first 
amendment.** 





36 Mayflower Broadcasting Corp., 8 F.C.C, 333 (1940). 
37 13 F.C.C. 1246, 1249 (1949). 
38 Ibid. at p. 1253. 
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The F.C.C. then attempted to support its views of the First 

Amendment by adding a reference to the technical problem of 

avoiding interference: 
Any regulation of radio, especially a system of limited licensees, 
is in a real sense an abridgment of the inherent freedom of 
persons to express themselves by means of radio communica- 
tions. It is, however, a necessary and constitutional abridgment 
in order to prevent chaotic interference from destroying the 
great potential of this medium for public enlightment [sic] and 
entertainment.** 


The United States Supreme Court did not have an opportunity 
to rule on the constitutionality of the Fairness Doctrine for another 
20 years, but when it did address itself to the challenge, it appeared 
to rely heavily on the concepts advanced by the F.C.C. in its 1949 
Report, and on some of the above-quoted language. 

In 1969, in Red Lion Broadcasting,“ the Supreme Court in an 
apparently unanimous decision (Justice Douglas did not participate), 
upheld two specific aspects of the Fairness Doctrine, the personal 
attack rule,“ and a 1967 F.C.C. regulation relating to political 
editorialising.“* Two cases were before the Supreme Court for review, 
and they involved conflicting decisions from different courts of 
appeals on the question of the constitutionality of parts of the 
Fairness Doctrine under the free speech provisions of the First 
Amendment. 

In holding that the specific applications of the Fairness Doctrine 
involved in these cases did not violate the First Amendment, the 
Court, in an opinion by Justice White, stated: “ Although broad- 
casting is clearly a medium affected by a First Amendment 
interest . . . differences in the characteristics of new media justify 
differences in the First Amendment standards applied to them.” The 
Court stated further that: “ Where there are substantially more 
individuals who want to broadcast than there are frequencies to 
allocate, it is idle to posit an unabridgeable First Amendment right 
to broadcast comparable to the right of every individual to speak, 
write or publish.” The Court did not completely deny the 
applicability of the First Amendment, for in dictum it said: 

8% Ibid. 40 Red Lion Broadcasting Co. v. F.C.C., 395 US. 367 (1969). 

41 The personal attack rule now is contained in a regulation promulgated by the 
BCG A CRIT 5 W; In substance, and with certain defined 
the rule provides that “ When, during the presentation of views on a controversial 
issue of public importance, an attack fs made upon the honesty, character, integrity 
ae ere DE Or groun, the licensee shall . 
transmit to the person or group attacked . . (3) an offer of a reasonable opportunity 
to respond over the licensee's facilities, . 

fa citing) ee Tice ATE ETE ‘ Where a licenses, 


42 Red Lion Broadcasting Co. v. "ROC, 395 U.S. 367, 388 (1969). 
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This is not to say that the First Amendment is irrelevant to 
public broadcasting. On the contrary, it has a major role to lay 
as the Congress itself recognized in § 326, which forbids F. 
interference with “the right of free speech by means of radio 
communication.” “ 


In elaborating the Court’s views of the First Amendment, Mr. Justice 
White made a further statement that led to some confusion later. 
He said: “It is the right of the public to receive suitable access 
to social, political, esthetic, moral, and other ideas and experiences 
which is crucial here. That right may not constitutionally be abridged 
either by Congress or by the F.C.C.” + 

The Red Lion case thus departed from the F.C.C.’s 1949 Report 
in two contrary respects. On the one hand, the Court conceded that 
broadcasters have some First Amendment rights, even though it 
left the scope of those rights unclear. On the other hand, the right of 
the public to be informed, which had been a mere statement of regu- 
latory purpose under the “ public interest ” standard according to the 
F.C.C.’s 1949 Report now appeared to be transformed by the 
Supreme Court into a right deserving constitutional protection 
under the First Amendment. What precise balance did the Court 
intend to suggest between broadcasters’ First Amendment rights of 
free speech, and this new First Amendment right of the public 
“to receive suitable access to social, political, esthetic, moral, and 
other ideas and experiences?” 

The issue came before the Supreme Court in 1973 in two cases 
which involved the question of whether local broadcasting stations 
were required to sell advertising time to organisations for the purpose 
of letting them broadcast editorial statements on controversial 
issues of public importance.‘* In one of the cases, an organisation 
called Business Executives Move for Vietnam Peace wanted to buy 
one minute spot advertisements to state its position against the 
Vietnam War, but the station contacted refused to sell the organisa- 
tion advertising time for this purpose. In the other case, the 
Democratic National Committee wanted to buy advertising time 
to state its position on various issues of public importance, but 
feared that without a declaratory order it would not be able to 
persuade broadcasting stations to sell it time. The possible impact 
of a requirement that stations sell such advertising time extended 
beyond the amount of time that would actually be sold to those 
seeking it, for if a broadcaster were required to sell time to one 
organisation to make a statement on one side of a controversial 
issue of public importance, the Fairness Doctrine might require that 
the broadcaster, at his own expense, find a spokesman to broadcast 
on the other side of that controversial issue. The result would be 


44 Ibid. at pp. 389-390. 

45 395 U.S. 367, 390 (1969) (emphasis supplied). 

4¢ Columbia Broadcasting System, Inc. v. Democratic National Committee, 412 
U.S. 94 (1973). 
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a serious loss of control by the broadcaster over programme 
advertising content, far surpassing any losses imposed by the operation 
of the Fairness Doctrine up to that time. 

The Federal Communications Commission had sided with the 
broadcasters in this instance, and held that they were not required 
by the public interest standard or by the Constitution to sell time 
for editorial advertising.“ The F.C.C.’s ruling did not mean that 
broadcasters would be prohibited from selling such advertising time 
if they chose to do so. The F.C.C.’s decision had been reversed by 
the United States Court of Appeals for the District of Columbia 
Circuit, which stated: ‘‘ We hold specifically that a flat ban on paid 
public issue announcements is in violation of the First Amendment, 
at least when other sorts of paid announcements are accepted.” “* 
The Court of Appeals had sent the case back to the F.C.C. for the 
agency to formulate some reasonable regulations to determine what 
and how many advertisements of this sort stations would be required 
to sell in the future.“* The Court of Appeals’ decision thus also 
threatened a significant increase in the involvement of the F.C.C. 
in decision-making affecting broadcasting content, even if only in 
the fleld of advertising. 

Fortunately for the broadcasters, a majority of the United States 
Supreme Court, after long deliberation, reversed the decision of the 
Court of Appeals.°* Although the Supreme Court decision is con- 
tained in 53 pages of majority opinion, concurring opinions, and 
dissenting opinions, it is possible to state that the majority clearly 
held that neither the First Amendment nor the public interest 
standard of the Act require broadcasters to provide a right of access 
to the air waves for people who might want to buy time, in the 
absence of circumstances which give rise to the Fairness Doctrine 
as previously enunciated. 

In writing the opinion for the majority, Chief Justice Warren 
Burger drew attention to the difficult choice that must be made in 
broadcasting regulation between private censorship and govern- 
ment censorship, thereby implicitly characterising all programming 
decision-making as a form of censorship. Having thus framed the 
problem in the negative, he went on: “ Congress appears to have 
concluded, however, that of these two choices—private or official 
censorship—government censorship would be the most pervasive, the 
most self-serving, the most difficult to restrain and hence the one 
most to be avoided.” 5! 

Justice Burger did not reject the view underlying the Fairness 
Doctrine and forcefully enunciated by the Court in the Red Lion 

41 Democranc National Committee, 25 F.C.C. 2d 216 (1970); Business Executives 
Move for Vietnam Peace, 25 F.C.C, 2d 242 (1970). 

48 Business Executives Move for Vietnam Peace v. F.C.C., 146 US.App.D.C. 181, 
450 F. 2d 642, 646 (1971). 

49 Ibid, at p. 665. 


30 412 U.S. 94 (1973). 
51 Ibid. at p. 105. 
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case, that the listening public has the right to receive access to 
ideas and experiences of importance. He saw the problem involved 
in this case, however, as a somewhat narrower question: who may 
make the decisions regarding whar constitutes such public interest 
programming? He stated: 
Nor can we accept the Court of Appeals’ view that every poten- 
tial speaker is “the best judge ” of what the listening public 
ought to hear or indeed the best judge of the merits of his or 
her views. All journalistic tradition and experience is to the 
contrary. For better or worse, editing is what editors are for; 
and editing is selection and choice of material. That editors 
—newspaper or broadcast—can and do abuse this power is 
beyond doubt, but that is not reason to deny the discretion 
Congress provided. Calculated risks of abuse are taken in order 
to preserve higher values. The presence of these risks is nothing 
new; the authors of the Bill of Rights accepted the reality that 
these risks were evils for which there was no a table remedy 
other than a spirit of moderation and a sense of responsibility 
—and civility—on the part of those who exercise the guaranteed 
freedoms of expression."” 


Earlier in his opinion, the Chief Justice had asserted, in support 
of the traditional application of the Fairness Doctrine to broad- 
casters, that the Fairness Doctrine itself did not constitute an 
invasion of broadcasters’ First Amendment rights. He relied on the 
Red Lion decision for that view, and seemed to stress in support 
of it the physically limited availability of the broadcasting medium. 
He then quoted Justice White’s statement in Red Lion** that 
the right of the viewers and listeners to be informed, rather than the 
right of the broadcasters to broadcast, was paramount under the 
First Amendment. Then, later in his opinion, following the passage 
quoted above, he reconciled his seemingly contradictory position 

on what the First Amendment required and permitted by saying: 
It was reasonable for Congress to conclude that the public 
interest in being informed requires periodic accountability on 
the part of those who are entrusted with the use of broadcast 
frequencies, scarce as they are. In the delicate balancing 
historically followed in the regulation of broadcasting Congress 
and the Commission could opriately conclude that the 
allocation of journalistic priorities should be concentrated in the 
licensee rather than diffused among many. This policy gives 
the public some assurance that the broadcaster be answer- 
able if he fails to meet their legitimate needs. No such 
accountability attaches to the private individual, whose only 
ifications for using the broadcast facility may be abundant 

ds and a point of view. . . .** 


Stressing that the F.C.C.’s powers to regulate broadcasting content 
were severely restricted by the Act itself, Justice Burger continued: 


53 412 U.S. 94, 124-5. 
53 Ibid. at p. 125. 34 Ibid. 
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Under the Fairness Doctrine the Commission’s responsibility is 
to judge whether a licensee’s overall performance indicates a 
sustained good faith effort to meet the public interest in being 
fully and fairly informed. The Commission’s responsibilities 
under a right-of-access system would tend to draw it into a 
continuing case-by-case determination of who should be heard 
and when. Indeed, the likelihood of Government involvement 
is so great that it has been suggested that the accepted con- 
stitutional principles against control of speech content would 
need to be relaxed with respect to editorial advertisements. To 
sacrifice First Amendment protections for so speculative a gain 
is not warranted, and it was well within the Commission’s 
discretion to construe the Act so as to avoid such a result.** 


The Supreme Court in the Democratic National Committee 
decision made clear that it did not consider the Fairness Doctrine 
to be the opening wedge in the door that would give the public (or 
part of it) a right of access to broadcasting facilities, even for a 
price. The Court did, however, preserve the Fairness Doctrine as a 
defensive or responsive measure to counterbalance what might 
otherwise be deemed unfair or unbalanced presentations on radio 
and television, within certain narrowly defined limits. In so doing, 
the Court again affirmed a policy of limited government intervention 
in programming decisions against a charge that such intervention 
violates the First Amendment to the Constitution, and again stated 
that it regards the broadcasting media differently than it does the 
press with respect to the freedom of speech issue. 

The contrast between newspapers and broadcasting is clearly 
shown by comparing a 1974 decision of the Supreme Court in the 
case of Miami Herald Publishing Co. v. Tornillo.’ At issue in this 
case was a Florida statute which granted a political candidate the 
right to equal space in a newspaper to reply to criticism and 
attacks made upon him there. The statute could be considered com- 
parable in effect to the personal attack rule embodied in the Fairness 
Doctrine. However, the Supreme Court struck the statute down 
because it violated the First Amendment (which is applied to the 
states via the Fourteenth Amendment due process clause). The 
Court, in an opinion also written by Chief Justice Burger, referred 
to any legally required right of reply (or right of access) as a 
“* penalty,” and went on to state: 

Faced with the penalties that would accrue to any newspapet 
that published news or commentary arguably within the reach 
of the right-of-access statute, editors might well conclude that 
the safe course is to avoid controversy. Therefore, under the 
operation of the Florida statute, political and electoral coverage 
would be blunted or reduced. Government-enforced right of 
access inescapably “ dampens the vigor and limits the variety 
of public debate ” ‘citation omitted] .*" 


ss 412 US. 94, 127. 
56 418 U.S. 241 (1974). 57 Ibid. at p. 257. 
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Surely the same reasoning could be applied with equal force to the 
Fairness Doctrine requirements imposed on broadcasters by govern- 
ment regulation. In Tornillo the Court insisted that government 
intervention in the judgment of the press would contravene the 
First Amendment by saying: 
The choice of material to go into a newspaper, and the decisions 
made as to limitations on the size and content of the paper, and 
treatment of public issues and public officials—whether fair or 
unfair—constitute the exercise of editorial control and judg- 
ment. It has yet to be demonstrated how governmental regula- 
tion of thì crucial process can be exercised consistent with 
First Amendment guarantees of a free press as they have 
evolved to this time.** 


Justice Burger devoted considerable attention in his Tornillo 
opinion to arguments raised by the proponents of public access that 
the press was a scarce resource and one that tends to be monopolised 
by a few large interests—arguments that seemed designed to invoke 
the scarcity rationale frequently used by the Court to justify the 
Fairness Doctrine in broadcasting. The Court did not dispute the 
arguments, but simply ruled that they could not alter the result of 
the case, no matter how valid they might be.** After Tornillo it 
thus seems fair to conclude that the scarcity of broadcasting frequen- 
cies (and arguably they are not as scarce as newspapers) standing 
alone does not justify governmental encroachment on broadcasters’ 
freedom of expression, even to a limited extent, under the First 
Amendment. If this conclusion is warranted, then it further appears 
that the only remaining justification for governmental intervention 
in broadcasting is the fact that the government owns the natural 
resource essential to over-the-air broadcasting, and is entitled to 
exercise extraordinary control over programme content, despite the 
First Amendment, as an incident of its responsibility to allocate use 
of the resource among competing applicants in a manner that will 
best serve the public interest. In other words, the government, having 
assumed ultimate ownership control over the basic natural resource, 
cannot avoid responsible involvement in the decisions relating to its 
use, even though the First Amendment to the Constitution could 
be read as giving it not only the right, but the obligation to remain 
neutral. 

Someone must be responsible for what is broadcast; someone must 
make decisions relating to programme content. The questions in 
both the United States and Great Britain will continue to be difficult 
to answer: Who should be responsible? Who is in the best position 
to make sound editorial judgments? Should there be an external 
check on that decision-making process, and if so, who should be 
responsible for that? The American answer to the questions appears 
to be tenuous, even confused, with the problems of judgment and 


58 Ibid. at p. 258. 
59 418 U.S. 241, 254. 
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fairness intermingled with questions of legal right and constitutional 
freedoms. 

It might be argued that the American approach has led to a 
diffusion of power and responsibility over the decision-making 
process that has left broadcasters unsettled and timid in their 
programming because of their fear of governmental sanctions. 
Indeed, if the Supreme Court is correct in its reasoning in Tornillo, 
this argument has respectable authority behind it. Given the 
predominantly commercial nature of American broadcasting, how- 
ever, it might be argued equally plausibly that broadcasters have 
more reason to fear their advertisers. But the easy answer to this 
argument is that advertisers are not the monolithic force the govern- 
ment is, and that the threatened loss of some business is not the 
same as the threatened loss of a licence to broadcast. In any event, 
are not the advertisers as interested as the broadcasters are in 
trying to please the public, the ultimate judge of all programming? 

An analysis limited, as this one of necessity was, to the considera- 
tion of a single aspect of broadcasting, does not provide the basis for 
formulating recommendations for the future shape of the industry, 
dependent as it is on other important factors, institutional as well as 
economic. In the American setting, however, two major alternative 
possibilities to the present structure of government regulation might 
be considered and evaluated in terms of what we have at present. One 
alternative is to end even the minimal governmental scrutiny of 
broadcasting at present (except to the extent of avoiding interfering 
uses of the frequencies), leaving the question of what is to be broad- 
cast entirely in the hands of the broadcasters. The other alternative is 
to adopt a public utility philosophy toward broadcasting which would 
require that owners of station licences make time available to 
purchasers on a first-come-first-served basis at non-discriminatory 
rates that would provide a fair return on capital expenditures. The 
first alternative would give all power to the broadcasters, and might 
be justified on the ground that competition from each other and 
from cable television companies would provide a sufficient check 
on abuses of broadcaster power to warrant giving them freedom from 
the government scrutiny now imposed on them. The second 
alternative would put most of the power in those who wanted, for 
whatever reason, to be heard by all who would be willing to listen 
to them, and who were willing and able to pay for the privilege. 
This alternative would appear at first glance to satisfy the demands 
of those who feel that the present broadcasting system is inimical 
to full discussion of public issues and who wish to have some right 
of access to the air waves, but what the actual practice would be 
under such a system might turn out to be not so very different 
from what we have already. The big advertisers presumably will 
continue to want to sell their products and will want their advertise- 
ments associated with programmes that substantial numbers of people 
want to listen to and watch. Competition for time, as the Court 


Mar. 1976] FREE SPEECH AND U.S. FEDERAL CUNTRUL 161 


remarked in discussing a similar point in the Democratic National 
Committee case,* could well favour the wealthy. However, experi- 
ence with cable television in the United States, which will have 
access channels available,’ may provide the answer as to the 
feasibility and desirability of such an approach to over-the-air 
broadcasting. 

Neither of the above ideas is new.*? More importantly, neither 
addresses the problem of the rights of the television viewer to see 
some things and not to risk seeing others. At least it can be said 
that the present system, whatever its demerits, provides a system 
for viewer complaints, if not for viewer satisfaction, and also for 
a certain enforceable standard of decency, debatable as that 
undoubtedly is. 

General, undifferentiated dissatisfaction with the output of the 
broadcasting industry in the United States would not appear to be 
sufficient to warrant wholesale changes in the industry’s structure 
or in the regulatory superstructure in the absence of a clear con- 
sensus as to the desired goals of change and the probability of 
achieving those goals by adopting a different system. The respon- 
sibility for considering and adopting major changes in the industry 
must rest with the Congress, as guardian of the publicly-owned 
resource involved, for the present system of licensing and regulating 
vast numbers of local stations is fixed in the national law. Based on 
Congress’ past performance in this area, however, we cannot have 
any very great hope that it will undertake a thorough examination 
and reconsideration of the American broadcasting structure, com- 
parable to the reviews that seem frequently to occur in Great Britain. 
It is more realistic to assume that American broadcasting will 
continue to operate much as it has in the past, developing without 
teal guidance from Congress, on the basis of ad hoc regulatory 
determinations of a federal agency which exercises a severely 
restricted (but potent) form of purely negative control, supplemented 
by occasional decisions of the courts of appeals and the United States 
Supreme Court. 7 
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ENFORCEMENT OF OIL POLLUTION 
LEGISLATION 


A PRACTITIONER’S VIEW 


IN a recent article’ in the Modern Law Review, Mr. Bernard 
Dickens drew attention to certain difficulties which arise from 
enforcement of The Prevention of Oil Pollution Act 1971.* Very 
few cases under this Act, or its predecessors, have reached the High 
Court, and it is the writer’s opinion that those cases which have 
been reported have been exceptional, so that an incorrect impression 
has been given of the way in which this Act is operating and is 
being enforced. 

In particular, there are two assumptions in Mr. Dickens’ article 
which the writer believes to be incorrect. The first is that Harbour 
Authorities are reluctant to prosecute (although Mr. Dickens levels 
no criticism at that), and the second is that most prosecutions have 
been brought against the Master of the ship rather than against the 
Owner. So far as the first proposition is concerned, the writer 
can only speak from knowledge of one prosecuting authority,’ but, 
so far as that authority is concerned, would say that, when the facts 
indicate that a conviction would result, prosecutions are withheld 
only when the amount of pollution is minimal, and, in addition, 
blameworthiness is minimal. Substantial pollution (no matter how 
good a plea in mitigation may be put forward) or substantial negli- 
gence (notwithstanding the extent of the spill) usually lead to 
prosecution. This appears to be the attitude of most prosecuting 
authorities. 

So far as the identity of the defendant is concerned, prosecuting 
authorities only have an option as to who to prosecute where the 
shipowner is resident in the United Kingdom.‘ In the writer’s 
experience (with the exception of one harbour authority only ‘) 
it has been the policy to prosecute the Owner, whenever possible, 
rather than the Master. It is appreciated that, since the decision 
by the House of Lords in R. v. Federal Steam Navigation Co. and 


1 “Law Making and Enforcement—a Caso Study” (1974) 37 MLR. 297-307. 

2c. 60. 

3 Milford Haven Conservancy Board. I am indebted to the General Manager, 
Colonel J. A. Sultvan, for the information contained in notes 9 and 26 and for his 
general observations. 

4 By the Prevention of Of] Pollution Act 1971, s. 1 (1) the Master or Owner of a 


s. 2 (1) (a) the Master or Owner of a ship which discharges ofl into waters within the 
seaward Hmit of the territorial waters of the United Kingdom is guilty of an offence. 
However, where the Owner is not resident within the United Kingdom it is most 
unlikely that a summons or other process can be served upon htm. 

ë The Port of London Authority. 
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Moran (the Huntingdon), there is now an option to prosecute 
both, but it is worthwhile pointing out that that case is believed 
to be only the second case’ in which a prosecution has been brought 
against both the Owner and the Master. 

In so far as Mr. Dickens’ conclusions are based upon the above 
assumptions, they must, with respect, be considered erroneous. A 
number of the observations which he makes regarding the operation 
of the Act are nonetheless valid, but the factors behind them are 
to some extent different from those which he has supposed. 

Attention was drawn, by Mr. Dickens, to the low average level 
of fine.* The reasons for this are submitted to be as follows: 


(a) Magistrates’ courts were not, during the 1960s, accustomed 
to imposing fines of several hundred pounds. They tended 
to work by reference to their own experience of the level 
of fines, which was comparatively low. More recent statistics 
may well show a different picture. 

(b) The maximum amount of the fine, as laid down by Par- 
liament, is the appropriate penalty for the most serious 
offence. Many oil pollution offences which are the subject 
of prosecution are comparatively minor. For example, the 
amount of oil discharged from the Huntingdon is reported 
as 13 gallons, not the thousands of tons of the Torrey 
Canyon. 

(c) Those circumstances where severe pollution is likely to arise, 
namely upon collision, stranding or explosion, are specifically 
excluded from prosecution by the Act.” 

Spills due to negligence, for example the overflowing of a 
tank or the incorrect handling of a valve, are normally readily 
perceived and remedied, resulting in the spill being com- 

tively small. Further, they usually arise from an error of 
Judgment on the part of the individual employee rather than 
by a deliberate disregard of good practice by the Owner 
concerned. It should, perhaps, also be mentioned that magis- 


$ [1974] 1 W.L.R. 505. Their Lordships held by 2 majority of 3 to 2 that both 
the Owner and the Master were rightly convicted of an offemce under the Of in 
Navigable Waters Act 1955, s. 1 (1) G & 4 Elf 2, c. 25) (now the Prevention of 
Of] Pollution Act 1971, s. 1 (1)). 

1 The first case related to oil pollution from the Hiner Andes. 

s In the ten years ending in mid-1970 the average was under £143 and in 1969 the 
average was £228 (1974) 37 M.L.R. 299. 

® Tho average level of fines in respect of cases brought by the Milford Haven 

Board in 1972 amounted to £480, in 1973 to £855, and in 1974 to 





£1,130. 

10 By the Prevention of Of] Polution Act 1971, s. 5 (1) ft is a defence to prove 
that off was discharged for the purpose of securing the safety of any vessel or of 
preventing damage to any vessel or cargo or of saving life, and by s. 5 (2) (a) it is 
also a defence to prove that the ofl escaped in consequence of damage to the vessel 
In the case of s. 5 (1) the defence is defeated if the court is satisfied that the discharge 
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trates tend, in sentencing, to place the greatest emphasis upon 
the extent of the spill as measured visibly, which may well 
not be an accurate indication of blameworthiness. However, 
such evidence is the easiest to appreciate and the least likely 
to lead to conflict between the prosecution and defence. 

(d) A reasonable proportion of spills occur within an enclosed 
dock where the damage to the environment is minimal." 


It is worth making the point, however, notwithstanding the above 
remarks, that magistrates’ courts both in the Southampton area and 
in Pembrokeshire did impose the maximum fine (£1,000) under the 
1955 Act before it was amended, so magistrates clearly were 
prepared to impose a high penalty when it was considered that the 
circumstances warranted it. 

It is understood that the harbour authority which normally prose- 
cutes the Master rather than the Owner™ does so because it 
considers that a personal prosecution is more likely to bring home 
to the Master his individual responsibility and thus to make him 
more careful in future. Those authorities which prosecute the Owner 
do so because the Master may have little actual responsibility or 
control, for example, where a junior engineer in breach of his 
orders has pumped oily bilges overboard. The Master may indeed 
have only just arrived on board the particular ship at the time the 
offence is committed. A prosecution against the Owner, however, 
bears upon the person who can rightly be held vicariously respon- 
sible for all his employees, and it has the further benefit that the 
record of the Owner is more easily scrutinised in future, so that a 
company which habitually permits low standards can be identified, 
which will not be the case if only individual Masters are prosecuted. 
It is, perhaps, interesting to note that Masters of ships normally 
take the view that they are in fact responsible for everything that 
happens on board their ship. The views of the judges, both in the 
Court of Appeal and in the House of Lords in the Huntingdon, 
however, would seem to indicate that a defendant Master can plead 
in mitigation that he had no actual control over what occurred. 

In relation to offences by British ships, it is submitted that the 
decision of the House of Lords * that the Master can be prosecuted 
in addition to the Owner * is of comparatively little practical effect. 
The fine on the Master must be relevant to his means, and (semble) 
his personal responsibility," whereas the fine on the Owner can 


Wa i ics ge Wie gk Wl fe le al ee i eee eee 

11 In Rankin v. de Coster, The Times, February 13, 1975, the Divisional Court 
held: that the waters within a dry dock forming pert of the King George V Dock 
fn the Port of London could be regarded as waters “ navigable by seagoing ships” 
for the purposes of the Prevention of Of] Pollution Act 1971, s. 2. 

12 By the Of] in Navigable Waters Act 1971 (c. 21), which came into force on 
June 21, 1971, the Hmit of fine which may be imposed on summary conviction was 
increased to £50,000 (s. 7). 

13 See note 5 above. 

14 The Huntingdon, supra. 

15 In Rankin v. de Coster (aupra), the Master was given an unconditional discharge, 
but ordered to pay £250 costs. 
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relate to the nature of the offence and the extent of the pollution, 
whatever the status of the employee who actually caused the spill. 
A defect of the Prevention of Oil Pollution Act 1971 is that the 
person who actually caused the spill, unless the Master of the vessel 
himself, commits no offence.** 

A serious difficulty about the enforcement of the oil pollution 
legislation relates, of course, to foreign ships, and to this almost no 
attention has been paid. The Owner of a foreign flag vessel is most 
unlikely to be available for prosecution within the jurisdiction, so 
one can then only prosecute the Master by reason of his physical 
presence here. Is the Master of a foreign vessel, therefore, to be 
allowed to plead that, because he had no personal responsibility 
and because his personal financial circumstances are limited, only a 
very small fine should be imposed upon him while his Owner goes 
“scot free”? That would appear to be the logical consequence of 
the decision in the Huntingdon,’ except for the argument that 
section 20 (1) of the Prevention of Oil Pollution Act 1971 (which 
permits an unpaid fine to be levied by distress and sale of the vessel) 
can be considered as importing possession of that asset to her 
Master. How then does one deal in practice with a foreign flag ship 
which has been spilling oil within United Kingdom territorial 
waters? A summons can be served upon her Master, who can 
presumably be arrested if it is felt that he will not appear in court, 
or, indeed, the matter can proceed on indictment. Bearing in mind 
that one must not require excessive bail, how can one enforce the 
attendance of the Master at court? In the case of R. v. Thames 
Magistrates’ Court, ex p. Polemis** the view was expressed by the 
Divisional Court that there are ample powers to enforce the provi- 
sions of the Act. With respect, this is perhaps doubtful. While Mr 
Dickens states that “ high earning cargo ships and large oil tankers ” 
can be held out of commission while their Owners are prosecuted,” 
there is no power whatsoever to detain such ships, and, indeed, 
section 18 (7) of the 1971 Act even goes so far as to state that 
vessels must not be unnecessarily detained or delayed even for an 
investigation. The power to detain a vessel for some hours is urgently 
necessary in a case where it is not open to prosecute the ship’s 
Owner, and a summons has to be served on the Master before he 
leaves, and this is a notable defect in current legislation. 

The only course of action open to the prosecution is to remand 
Masters of vessels in custody, although, no doubt, the Owner may 

16 Tho Hability is only imposed by ss. 1 (1) and 2 (1) (a) upon the Master and 
Owner of the ship. See note 4 above. 

17 Their Lordships seems to have conskfered that the level of fine upon the 
Master should be commensurate with his personal responsibility. This would seam 
to be one of the reasons why they considered that the Master and Owner should 
be Hable in respect of the same oll spill. See [1974] 1 W.L.R 510 E. (Lord Reid), 
516 H. (Lord Morris of Borth-y-Gest), 521 F. & G. and 526 C, (Lord Salmon), and 
[1973] 1 W.L.R. 1376 DG. (Lawton L.J.). 


18 The Times, May 11, 1974. 
1® (1974) 37 MLL.R. supra, pp. 297 and 301. 
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be prepared to put up bail in respect of the possible amount of the 
fine to be levied upon the Master. When dealing with foreign ships, 
it appears that the powers of the court are limited to holding the 
Master and thereafter fining him an amount which is in accordance 
with his means and responsibility, thus placing the Owner under no 
direct liability, or, if the Owner reimburses his Master, entitling him, 
in effect, to the benefit of any plea of poverty put forward by the 
Master. 

Before suggesting a solution to this state of affairs, one should 
perhaps indicate why it is not so unsatisfactory in practice as it 
might appear: 

1. The sense of responsibility of the shipping community is such 
that, irrespective of the defences indicated above and in Mr. Dickens’ 
article, Owners have acknowledged their responsibility, appeared 
in court for themselves or their Masters, and paid fines imposed. 
Whether such a practice will continue if Masters are prosecuted 
and given three and a half hours in which to prepare their defence *° 
or are remanded in custody or are fined £50,000, may perhaps be 
doubted. 

2. There are now a number of voluntary schemes such as 
Tovalop,** and compulsory schemes such as the Merchant Shipping 
(Oil Pollution) Act 1971," under which an Owner even of a foreign 
ship is liable up to a limit for pollution damage caused by a cargo 


2¢ Tho defendant In R. v. Thames Magistrates’ Court ex p. Polemis was served 


at 14.00 hours the samo day. The case was in fact heerd at 16.00 hours. 
21 The Tanker Owners Voluntary Agreement Concerning Liability for ON Polu- 





Hmtts 
that over 90 per cent. of Tanker Owners are subscribers to this agreement. 
32 c. 59 giving effect to the International Convention on Civil Liability for ON 
Damage, Brussels 1969, tmposes strict liability on a Tanker Owner causing 
pollution damage in the United Kingdom, subject to certain restricted defences. An 
Owner may limit his Habfltty to a sum calculated by reference to a 210m Gold 
Francs maximum. By the Merchant Shipping (Limitation of Liability for Of] Pollution) 
(Sterling Equivalent) No. 2 Order 1975, operational on October 29, 1975, 210m. 
Gold Francs is fixed as £7,782,600 (S.L 1975 1614). Under this Act, owners are 
obliged, by « 10, to obtain Insurance against Habiltty and carry a certificate to that 
effect, and provide satisfactory evidence of financial standing—see also the Of] 
( 


There are certain exceptions relating to Hmitation set out in the Merchant Shipping 
Act 1974, s. 9. The intention of the Merchant Shipping Act 1974, the latest in this 
of | 


under the Merchant Shipping (Oil Pollution) Act 1971, etther because the Shipowner 
was impecunious or uninsured, or because the 1969 Convention Hmits were too lw. 


tutary 
Order 1974, S.I. 1792, and the (Commencement No. 2) Order 1975, No. 866, bring 
most of the Act into force, but s, 2 relating to the levies on importers is not yet in 
force, > 
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of persistent oil in bulk irrespective, in most cases, of how this has 
occurred. Enforcement against a foreign shipowner is, m fact, no 
real problem in view of the arrangements which have been made 
by shipowners’ mutual insurance associations to guarantee payment. 
In this connection it is perhaps now worthwhile considering the 
removal from the Prevention of Oil Pollution Act 1971 of the 
power of the court to order compensation out of the fine to a person 
who has incurred expense as a result of the pollution.’ Such a 
power was necessary in the Oil in Navigable Waters Act 1955, 
because a public spirited individual who had cleared up pollution 
occurring without negligence might well find himself faced with 
the argument of the shipowner that he had acted as a volunteer 
and was not able to recover, but this is no longer the case in view 
of the Merchant Shipping (Oil Pollution) Act 1971,7* supported by 
the insurance arrangements which have been referred to, and there 
seems little point in continuing to confuse civil and criminal 
responsibility. 

It is unfortunate that there is a feeling that oil spillages arise 
from a deliberate act or gross carelessness on the part of shipowners 
or their servants and are leading to extensive and irreversible 
pollution of the seas. Shipowners and sailors can make mistakes like 
anyone else, but they are certainly no more wicked than other 
members of the community and it is perhaps appropriate to mention 
that the view of some environmental experts is that 70 per cent. 
of pollution of the sea is caused by land-based sources.™ It is also 
unfortunate, in the writer’s view, that Mr. Dickens’ article implies 
that prosecution authorities are in some ways failing in their task 
in that more cases should be brought before the higher courts. He 
also indicates that a Harbour Authority may now be met by a 
determined and skilful defence by well-known companies. As has 
been pointed out in this article, most prosecutions of British ships 
have been brought against Owners, and the well-known companies 
involved (including the subsidiaries of the international oil com- 
panies) have handled their defences with their customary skill. The 
prospect of a vigorous defence does not put off a prosecuting 
authority, nor, it is submitted, is it the main problem in practice.?* 





23 Prevention of Oil Pollution Act 1971, s. 20 (2). 


person taking reasonable measures for the purpose of preventing or damage 
from ofl pollution, whether or not he does so for the protection of his interest or 


investigations, 22 ns, 
20 convictions, 1 acquittal, and 1 case of inability to serve a foreign Master. It should 
be stressed that all reports of pollution, however slight, are ted. 
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If cases are to be brought before higher courts (and now that the 
maximum fine in summary proceedings is as high as £50,000 only 
the most exceptional cases will be brought on indictment) it would 
be necessary in effect for one of the parties to appeal. That there 
have been so few appeals by either defence or prosecution would 
appear to indicate that magistrates’ courts have by and large been 
able to operate the legislation satisfactorily. 

There are, however, serious difficulties of enforcement which 
the existing legislation is quite incapable of remedying, in particular 
relating to foreign ships. 

This particular problem has been considered in detail in Canada 
(possibly because so many foreign ships trade to that country). The 
solution has been to pass legislation to place responsibility upon the 
ship, in addition to placing responsibility upon an individual.” 
The ship may be served with proceedings in a similar manner 
to an Admiralty action in rem** and detained until trial of 
the case ™ or, alternatively released upon security being given *° so 
that the case may proceed thereafter. In addition to the ship being 
liable, any personal defendant who is himself responsible can also 
be prosecuted." A ship is presumed to be guilty of the offence once 
it is proved that oil has escaped from her, whereas the onus of proof 
as in a case brought against an individual follows the normal rules.* 
It is difficult to see why this legislation, which appears to be both 
effective and clear, has been consistently opposed in this country. 
It would overcome most, if not all, of the problems raised in this 
article and in that of Mr. Dickens. 

M. A. Brown 

37 Canada Shipping Act 1972 (c. 27) (2nd supp.) s. 752. “ Any person who, and 
any ship that discharges a pollutant in contravention of any regulation made pursuant 
to s. 728 is guilty of an offence and Hable on summary conviction to a fine not 


exceeding $100,000.” 
28 “ Where a ship is charged with having committed an offence .. . the summons 


of 
Canada Shipping Act, s. 759 (2). 
a% “ Whenever a pollution prevention officer suspects, on reasonable grounds, that 
(a) any provision of this Part or of any regulation made thereunder has been con- 
travened by any ship... 
ship . . .”, s. 760 (1) (a). 


323 “In a prosecution of a ship for an offence under this Part, ft is sufficient proof 
that the ship has commttted the offence to establish that the act or neglect that 
the 


STATUTES 


THE EMPLOYMENT PROTECTION Acr 1975—CoLLECTIVE ASPECTS 


THE Trade Union and Labour Relations Act 1974 (T.U.L.R.A.) 
restored the traditional basis of British labour law. The Employment 
Protection Act 1975 (E.P.A.) adds new dimensions (i) to the floor 
of rights for individual employees, and (ii) to “‘ collective ” labour 
law. This note concentrates (as briefly as this vast statute of 129 
sections and 18 Schedules will allow) on the latter,’ discussed under 
four headings: 


1. Indtvidual Rights and Collective Labour Relations. The new 
range of individual employment rights (notably, guarantee payments 
in lay-offs; medical suspension pay; maternity and pregnancy rights; 
rights in insolvency, to a written statement on dismissal and to an 
itemised pay statement; new remedies for unfair dismissal; improve- 
ments in redundancy rights; new rights to notice and statements in 
written particulars?) is bound to affect the parties at the collective 
bargaining table. The bargaining begins from a materially raised 
floor of statutory entitlements. One hopes only that union officials 
and managers will still have sufficient time for negotiation, given 
the demands that will be made upon them by an ever-increasing load 
of litigation before industrial tribunals to which disputes about these 
new rights can be taken.* E 

But one group of rights, although couched in “ individual” 
language, in reality establishes rights of significance on the collective 
plane, and must therefore be further considered here. In effect, 
British law is building a collective “‘ right to associate ” out of the 
bricks of certain “‘ individual’? employment rights. Three areas are 
the most important in this respect. 

First, dismissals which are unfair because the reason was member- 
ship of, or activity at an appropriate time in, am independent trade 
union (T.U.)‘ are provided with the new remedy of “interim 
relief.” If an employee who alleges such a dismissal applies within 
seven days to a tribunal, armed with a certificate signed by an 


1 A further note will examine details of “ individual ” employment Jaw under tho 
EPA. 

3 Respectively, in E.P.A., ss. 22-28; 29-33; 34-52; 63-69; 70; 81-84; 71-80; 
s. 125, Sched. 16, I; and ss. 99-107; and s. 125, Sched. 16, IL 

3 Different parts of the E.P.A. will be brought into effect on different dates: s. 129 
(2) G). The Employment Protection Act (Commencement No. 1) Order 1975, S.I. 
1938, brought some provisions into effect, notably: on January 1, 1976, thoss 
concerning the Advisory Conciliation and and Wages Councils; 
on February 1, 1976, the Certification Officer, Centre] Arbitration Committee and 
recognition references; and on March 1, 1976, amendments to the Health and Safety 
at Work Act 1974. At the time of writing, the Lord Chancellor ts expected to 


a a a a under:s; 129 (2), on or before March 1, 


4 Sched. 1, para. 6 (4) to the T.U.L.R.A. 
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authorised official of such T.U. stating that there are reasonable 
grounds for supposing that this was the reason for the dismissal, 
the tribunal, if it thinks that this complaint is “ likely ” to succeed, 
can order the continuation of the employee’s contract of employ- 
ment, if the employer refuses to re-instate or re-engage the employee, 
until the case is finally determined.’ As usual, however, the final 
sanction against the employer who fails to comply with an order 
for continuation is such compensation as the tribunal considers just 
and equitable.‘ 

Secondly, every employee is to have the right “as an individual ” 
not to be penalised for, or deterred or prevented from, joining an 
independent T.U. or taking part in its activities at an appropriate 
time, by employer’s sanctions short of dismissal’ The remedy for 
such penalty, deterrence or prevention is compensation awarded by 
an industrial tribunal having regard not merely to loss sustained 
but also “‘ the infringement of the complainant’s right under section 
53,” i.e. a statutory penalty on the employer.* But which T.U. has 
the employee the right to join as an active member? Where 
it is “ the practice ” for employees to belong to a specified T.U. or 
unions, under a union membership agreement (U.M.A.), it must be 
that T.U. or one of those unions.* But what if there is no U.M.A.? 
Which T.U. then? Section 53 gives no answer; and the right is clearly 
not confined to recognised unions. If “ taking part in the activities ” 
of a T.U. incorporates organisational activities, the same risk of 
unwelcome activities by break-away groups (so long as they are 
“independent ”) may arise as arose under the Industrial Relations 
Act 1971, s. 5, posing a threat to established bargaining structures. +° 

Thirdly, two rights to time off from work also sustain organisa- 
tional T.U. strength. Employees who are members have a right to 
unpaid time off for taking part in activities of their independent, 
recognised T.U., or for acting as its representative; but such activities 
must not “ consist of ” industrial action, whether or not in contem- 

ë ss. 78, 79 and 80 of the E.P.A. This reflects the new priority gtven to re-instate- 
oe ee R D cf. m. 71-72, 

Ta 53 (D. “ Appropriate timo” is defined by « 53 (2) as it was under the 

Relations Act 1971, s. 5 (5); see P.O. v. U.P.W. and Crouch [1974] LCR. 


378, 398-399 H.L. Religious objectors who object to joining any T.U. aro similarly 
protected against compulsion to join: 53 (b); and ft is a similar wrong to compel 


like most terms, is given by the E.P.A. (s. 126) the same meaning as in T.UL.R.A., L 
30 
to 


3 4. 56 (1). No account is to be taken of industrial pressure put by workers on the 
employer: ss. 56 (4) and 55 (2). The burden is on the employer to prove the purpose 
that 


of his penalising the worker end it did not contravene s. 53: s. 55 (1). 
9 s, 53 (4). (See too the important s. 53 (5) discussed These provisions are 
the positive equivalent of T.U.L.R.A., Sched. 1, para. 6 (5) on unfair The 


10 See P.O. v. U.P.W. and Crouch, supra. On the o ther hand, in the converse 
situation, where an employer recognises a “ sweetheart,” if “ independent,” T.U., 
s. 53 gives a more active T.U. a means of entry into the establishment. 
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plation or furtherance of a trade dispute. On the other hand, the 
activity may be “ connected with” industrial action; and the Code 
to be drawn up by the Advisory Conciliation and Arbitration Service 
(A.C.A.S.) must give guidance on this point, as well as the general 
question of the purposes and conditions controlling what is “ reason- 
able ” time off. More important, an “ official ” 1° of a recognised, 
independent T.U. is entitled to time off during working hours to 
carry out his duties “concerned with industrial relations” or to 
undergo training relevant to those duties in a course approved by 
his union or the T.U.C. This time off is paid. Once again, a Code 
from A.C.A.S. is to give guidance on what is reasonable time off, 
and, for officials, in particular when they should have paid leave 
“in respect of duties connected with industrial action.’??4 The 
E.P.A. leaves A.C.AS. the headache of deciding which types of 
duties connected with industrial action are reasonable for this 
purpose: Calling strikes? Settling strikes? Organising a work to 
rule? Must the action be “ official”? etc. Such a code can hardly 
fail to displease someone. Both for employees and officials, the 
“ recognised ” union includes a T.U. recommended by A.C.AS. 
for recognition under section 15 E.P.A."; and the remedy for leave 
wrongly refused by the employer is compensation awarded by an - 
industrial tribunal. +* 


2. Trade Union Law. Registration of unions was abolished in 
1974. The function of taking custody of T.U. returns and docu- 
ments and of keeping the “list” of unions and employers associa- 
tions (E.A.)*" is now transferred to a Certification Officer (C.O.) 
appointed by the Secretary of State after consulting A.C.A.S., and 
serviced by A.C.A.S.** But so many rights in both E.P.A. and 
T.U.L.R.A. are given only to “independent”? unions; the C.O.’s 
duty to determine whether or not a T.U. is independent or not is, 


11 g 58. Such Codes of “ practical guidance ” may be issued by A.C.A.S. wherever 
it thinks fit for tmproving Industrial relations and are “ taken into account” by indus 
trial tribunals and its Central Arbitration Committee (C.A.C.) in determining questions 
before them: s. 6 (1) (11). But, as here s. 58 (3) (4), the E.P.A. requires Codes from 
A.C.A.S. on certain matters: s. 6 (2). 

13 Incinding shop stewards, as defined by s. 30 of the T.U.L.R.A. 

13 s, 57 (1) (4) (5) the latter subsections defining the amount. Such payments go to 

contractual obligations to remunerate: 57 (6) (7). Time off with pay for 


14g 57 (2) (3). “ Industrial Action” is defined netther by the E.P.A. nor 
T.U.L.B.A. 

15 g, 62 (a). On s. 15 see infra. 

16 s. 60. The official will recover the pay he should have recetved: but both he 
and the wronged member may also claim compensation which is “ just and equitable ” 
having regard not only to loess suffered but also to the “ employer's default ”: a. 60 (2). 

17 Under s, 8 of the T.U.L.R.A.; and as to annual returns, etc. ibid. ss. 11-12. 

18 ss. 7 (1) (Z) and 9; Sched. 1, I, para. 8 of the E.P.A. The only “ trade union” 
function of the Registrar of Friendly Societies now appears to be that retained, 
probably by oversight, under z. 47 (2) of the Polke Act 1964. 
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therefore, the most important function given to him by the E.P.A. 
He may certify any T.U. on the “ list ” ** as independent. He must 
maintain a record of such certification, of refusals to certify and of 
withdrawals of certification.’ A certificate of independence (or a 
refusal or withdrawal) is not only conclusive evidence that the T.U. 
is (or is not) independent.”? More than that, if there is no such 
record and the issue of independence arises in legal proceedings or 
before A.C.A.S. (including its C.A.C), the proceedings are to be 
stayed and the issue to be referred to the C.O. for his determination.” 

Appeal lies against the C.O.’s refusal to enter a T.U. on the list, 
or to grant it a certificate of independence, or his decision to with- 
draw its listing or certificate, to the new Employment Appeal 
Tribunal (E.A.T.).** Such appeals lie on questions of law and fact * 
—the only case of an appeal on fact as such to the E.A.T., which 
seems to express an odd lack of confidence in the ability of the 
C.O. to get his facts right. This is also doubly odd when the only 
appellant can be the T.U. aggrieved; a third-party union has no 
locus standi to appeal (e.g. a union which wishes to allege that the 
C.O. was taken in by a Staff Association, which he certified as 
independent, as to its true relationship with the employer). The 
E.A.T. will be tripartite, presided over by a High Court or Court of 
Appeal (or in Scotland, Court of Session) judge, with wingmen 
equally from panels of those with experience as representatives of 
employers or of workers.™ It is a British superior court of record, 
and provisions as to its procedure and as to costs bear marked 
resemblance to the features of the old National Industrial 
Relations Court **; but the E.A.T. will, of course, have no con- 
troversial, original jurisdiction. The draftsman’s zeal for symmetry, 
however, led him to give to the E.A.T. an appellate jurisdiction on 
questions of law against decisions of the C.O. (taken over from the 
Registrar) *™ under sections 3 to 5 of the Trade Union Act 1913, and 
section 4 of the Trade Union (Amalgamations, etc.) Act 1964.** 
Both of these statutes were restored to their original condition by 
T.U.L.R.A.™ No justification has ever been offered, in particular, 


Sn 
1® But not any other: s. 8 (1) (4) of the EP.A. If a T.U. ts withdrawn from the 
list, its certificate must be cancelled: s. 8 (10). 

20 Under s. 8 (3) (4) (5) (8). Provision is made for consultation for one month 
before the C.O. acts both with the T.U. and any other persons he thinks fit, and 
for him to take into account any relevant information supplied by any person, ¢.g. 
by a T.U. which wishes to make representations: s. 8 (6) (8). 

a1 g, 8 (11). 22 5, 8 (12). 

23 4, 8 C) of the T.U.L.B.A., as substituted by RP.A., Sched. 16, II, para. 3; and 
E.P.A, s. 8 (9) and s. 88 (3). Appeals on questions of law from tribunals 
will also now He to E.A.T., and from E.A.T. to the Court of Appeal: s. 88 (1) ( 


4). 
34 s, 88 (3). a8 s, 87 (1) (2) (3). 
36 Sched. 6 of the E.P.A., especially paras. 10, 12, 14, 17, 18, 20. 
37 4, 7 (2) (a) and (b). 28 s, 88 (2). 


29 T.U.L.R.A., Sched. 3, paras. 2 (3) and 10 (4), replaced now by E.P.A., Sched. 
16, IV, paras. 2 (3) and 10 (3). Under the 1964 Act the Registrar could state a case 
to the High Court if he thought fit; and under the 1913 Act, s. 3 (2) his decision 
on alleged discrimination against a member who refused to pay the political levy was 
“ binding and conclusive . . . without appeal.” 
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for the strange reintroduction of an appeal on Jaw against decisions 
relating to political-levy discrimination under the 1913 Act, first intro- 
duced in 1971 *° (after the system had worked well for 58 years 
without it), repealed in 1974, and now oddly resurrected. Once again, 
the C.O. seems to be trusted by the E.P.A. rather less than 
T.U.LR.A. trusted the Registrar. 


3. Industrial Conflict and Bargaining. Two particular provisions 
and one general matter fall under this heading. First, in the law 
of industrial conflict, the E.P.A. makes important amendments, 
although, in the end, no section on picketing found its way into the 
statute.*1 The conditions of disqualification for unemployment 
benefit and supplementary benefit in a trade dispute are narrowed 
by removing the disqualification of those “ financing ” the dispute 
and of the “grade or class” provision.** Further, the effects of 
American Cyanamid Ltd. v. Ethicon Ltd., in which the House 
of Lords changed the rules for interlocutory injunctions so that, 
where the balance of convenience is for the applicant,™ an injunction 
must be granted if he shows merely ‘‘ a serious question to be tried,” 
are modified. Where the defendant claims he has a defence by 
reason of acting in contemplation or furtherance of a trade dispute, 
the court “‘ shall, in exercising its discretion whether or not to grant 
the injunction, have regard to the likelihood of that party’s succeed- 
ing at the trial ” in establishing that claim.” It is not clear whether 
this ambiguous phrase re-establishes the old law as it was under 
Stratford v. Lindley **; but at least the new provision must make 
a court pause before handing out “labour injunctions” under the 
Ethicon test in a manner even less desirable than was the earlier 
practice. 

More generally, and most important to the whole statute, the 
E.P.A. establishes the already existing A.C.A.S. on a statutory 


30g, 115 of tho Industrial Relations Act 1971, repealed by T.UL.R.A.; so 
supra, note 29. 

31 In the original Bill, cL 99 had in effect proposed to give statutory effect to 
Broome v. D.P.P. [1974] A.C. 587, H.L.; but after the Government resisted trade 
union pressure to provide protection for pickets against Hability for “ reasonable ” 
obstruction of the highway, the whole clause was dropped. 

33 5, 111 of the RP.A., amending s. 19 (1) of the Social Security Act 1975 and s, 
10 @ of the Supplementary Benefit Act 1966; broadly following the recommendations 
of the “ Donovan ” Royal Commission Report (Cmnd. 3623, 1968), paras. 980, 991. 

33 [1975] 2 WLR. 316, H.L.; seo Fellowes v. Fisher [1975] 3 WLR. 184; 
Hubbard v. Put [1975] 3 WLR. 201, C.A.; Gore (1975) 38 MLR 672; Davies 
(1975) 4 I.L.J. 239. Previously tt was thought that the plaintiff had to show a “ prima 
facte case”: per Lord Upjohn, Stratford v. Lindley [1965] A.C. 269, 338. 

34 As is generally the case for an employer/applicant: see Davies and Anderman, 
“ Injunction Procedure in Labour Disputes ” (1973) 2 I.L.J. 213. 

35 New 5. 17 (2) of the T.U.L.R.A., introduced by E.P.A., Sched. 16, II, pera. 6. 

3¢ See supra note 33; especially as the new subsection opens with the odd phrase: 
“It is hereby declared for the avoidance of doubt... .” Even odder, a new s. 17 

(3) is also introduced, declaring that s. 17 (Z) does “ not extend to Scotland,” where 
presumably the new Ethicon approach overtakes the approach in, e.g. Square Grip 
Reinforcement Ltd. v. MacDonald, 1968 S.L.T. 65, for reasons that are difficult to 
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footing. To it falls the primary duty of improving industrial relations 
and encouraging both the extension, development and, where 
necessary, reform of collective bargaining.” Its functions, in this 
regard, are essentially voluntary, and the main novelty is the inde- 
pendence of ACAS. from Government. The old conciliation 
service is, in effect, transferred to A.C.A.S.,** and voluntary 
machinery for arbitration in trade disputes where the parties wish 
to adopt it, which has existed since 1919, falls now to A.C.A.S.* 
Here, as elsewhere in the E.P.A., the traditional model of our labour 
law which attaches primacy to voluntary procedures, is main- 
tained.“° But A.C.A.S. may, if it thinks fit, give “‘advice”’ to an 
employer, E.A., T.U. or workers on any of 11 stated matters which 
cover the whole area of labour relations * and it may inquire into 
any industrial relations question either generally or relating to an 
industry or undertaking; and, after consulting the parties, it may 
publish its findings if it considers that’ is desirable for the improve- 
ment of industrial relations.‘* As already noted, it may issue Codes 
of Practice giving practical guidance for the same purpose.“ Already, 
under an energetic chairman, A.C.A.S. has shown its flexible utility 
in helping to settle disputes of some complexity by the time-honoured 
methods of conciliation and patience. The last thing A.C.A.S. would 
ask for is legal “ teeth.” 

To assist in its arbitration work, A.C.AS. is provided with a 
Central Arbitration Committee (C.A.C.) which takes over the 
functions previously undertaken by the Industrial Arbitration Board 
(the old “ Industrial Court ’”).“* The C.A.C. has a chairman and lay 
members appointed by the Secretary of State, the latter being 
wingmen of the same kind as those appointed to E.A.T.” 


4. Statutory “ Props’’ to Collective Bargaining. Here the E.P.A. 
introduces five developments of profound importance. 


(a) Obligatory Consultation. An employer must consult an inde- 
pendent T.U. recognised by him, in respect of employees of a 


37 4, 1 (2) of the EP.A. For the sake of brevity, this note omits comment on the 
structure, constitution, etc. etc. of A.C.A.S. (seo Sched. 1 to the EPA.) except to note 
that its Council comprises a chairman, threo “ independent” members, and three 
nominated each by the T.U.C. and C.B.I. 

38 g. 2; broadly replacing the Conciliation Act 1896, s. 2. 

a9 s, 3; broadly replacing s. 2, Industrial Courts Act 1919, except that the 1919 

required voluntary procedures 


43 £ 6: seo supra note 11, on the effect af these Codes. 

4 10 (D; and for clarification at last of a legislative muddle about the I.A.B., 
seo Sched. 16, I, para. 35. 

45 See generally on the C.A.C., Sched. 1, Pt. II to the RPA. 
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“description” represented by it whom he proposes to make 
redundant, “at the earliest opportunity.” ** Time limits are estab- 
lished for large groups of redundancies.” He must disclose to the 
T.U. representatives various details including the “ reasons ” for the 
proposed redundancies, the method of selecting employees and of 
carrying out the dismissals “with due regard to any agreed pro- 
cedure.” “* He must then consider any representations made by 
them and, if he rejects any of these, in his reply “state his 
reasons.” “* By this time, “ consultation” is likely to have merged 
into “ bargaining,” as is the British habit *°; and one may expect 
statutory consultation under other recent statutes to take the same 
course.** 

The remedy for the employer’s failure to consult with the T.U. 
combines a fascinating mixture of “ collective” and “‘ individual ” 
machinery. First, the trade union must complain to an industrial 
tribunal (within three months in the normal case) which may make 
a “protective award ” covering the employees concerned.” Armed 
with a protective award, an individual employee is entitled to be 
paid for the period specified in the award * and, if he is not paid, 
may complain to the tribunal which can then order the employer 
to pay the amount due." But the individual is powerless without the 
protective award which only the T.U. can obtain. Suppose the 
T.U. fails to obtain it, either in time or at all, can the employee 
sue the T.U.? If he is a member and the T.U. is in breach of rule 
or negligent, almost certainly he could.** But does the T.U. owe 
any wider duty? Does it owe a duty to employees to process their 


46 5. 99 (1) (3). Sections 99 to 107 of the E.P.A., which more or less satisfy our 

obligations under EEC Directtve 75/129, February 17, 19S be Alig Fobruary 

foe ee eee ae For example, the employer must notify 

or aate oE Corian en s. 100, the sanctions for which appear 

ie Ibs cal 105. A “ recognised ” . inclndes one recommended by A.C.A.8. 

under s. 15 (see infra): Pee Gr Wie a ee is already “ recognised ” seems 

to be for the industrial tribunal to decide, 

47 s, 99 (3), unless “ special circumstances ” render them not “reasonably prac- 

thcable ” in which case the employer must take all stops “reasonably practicable 

in those circumstances ”: s. 99 (8); an escape clause which is likely to gire rise to 

dispute and friction. The burden is on the employer to prove “ special circum 

stances,” s. 101 (2). 

48 2, 99 (5); but also subject to s. 99 (8). 

49 g 99 (7); once again subject to s. 99 (8). 

50 See W. E. J. McCarthy, “The Role of Shop Stewards,” Research Paper 1, 

“ Donovan ” Royal Commission (1966). 

51 e.g. 8. 2 of the Health and Safety at Work Act 1974 (K.P.A., Sched. 15, para. 2); 

Feet Ae eaer ER e escapee It is also to be noted 
a collective agreement which meets the requirements of s 107 (in particular, 

allowing for complaints to an fndustral tribunal or suftably independent arbitration) 

can be “contracted out” by Order from a 99 of the EP.A. in similar fashion to 

s. 11 of the Redundancy Payments Act 1965. 

a 101 O O O The period of the protective award varies between 28 and 

90 days according to the size of the redundancy: s. 101 (5). 

53 s, 102, where detalls concerning the amount, re-engagement, otc. are set out. 

54 s, 103. 

55 Cf. Cross v. B.IS.AXK.T.A. [1968] 1 W.L.R. 494; Buckley v. N.U.G-M.W. 

[1967] 3 All ER. 767; Nock (1968) 31 M.L.R. 456. 
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grievances fairly?** The E.P.A. is silent on what might become an 
important issue. 

(b) Wages Councils and Collective Bargaining. Various changes 
are made in the Wages Councils Act 1959 and the Agricultural 
Wages Act 1948." In the former, for example, A.C.AS. is to fulfil 
the functions of the commission of inquiry; a Wages Council is to 
make its own Orders instead of proposing their terms to the Minister; 
and such Orders may cover all terms and conditions of employment, 
not just remuneration and holidays.** Wages Councils are important 
for some 34 million workers (and another 400,000 in agriculture) 
for whom they fix employment conditions; but they have always 
been regarded as second best to voluntary bargaining and “ the first 
objective of any Wages Council should be to commit suicide.” *° 
The E.P.A. provides a new mechanism whereby the Council can put 
itself into suspended animation and assume the guise of a “ Statutory 
Joint Industrial Council’’ (S.J.LC.).** The Secretary of State may 
transmute a Council into an S.J.LC. on the application of the E.A. 
or T.U. concerned or after consultation with both. The S.J.I.C. is 
composed, like a Council, of representatives of the two sides, but it 
does not have independent members. It has power to make an Order 
on minimum terms and conditions; but where a dispute cannot be 
resolved between its workers’ representatives and its employers’ 
representatives, those persons may refer the dispute to A.CAS., 
which if conciliation fails, must refer it for arbitration to the C.A.C. 
(or to other arbitrators if it sees fit). The arbitration award is “ final 
and binding ” on the S.J.LC. which must then make an Order in its 
terms. Like a Wages Council an S.J.LC. will be abolished by the 


š+ Compare the “Duty of Fai Representation ” In the U.S.A: H. W 
“Labor and the Legal Process (1968) Chap. 4; Vaca v. Sipes, 386 U.S. 171 (1967); 
B. Aaron, “ The Union’s Duty of Fatr Representation ” (1968) 34 Jo. of Aw Law and 
Commerce 167. The rationale that the union has the “right of exclusive representa- 
tion ” by statute, does, for once, apply to the case of the protective award under s. 
101 EP-A. ‘The duty in tho US.A. naturally extends to non-members employed in 
the “ bargaining unit.” This would not seem to be the intention of ss. 99-107 of the 
E.P.A. But s 99 requires the empleyer to consult in respect of all employees “of a 
» in respect of which the T.U. is recognised; and s. 101 (1) seems to 
allow the T.U. to include non-members in a protective award claim. Would the 
courts, therefore, place some duty on the T.U. in respect of both members and non- 
members in a particular “ description” of redundant employees? Presumably the 


tf they are a recalcitrant group acting contrary to union policy. To some extent the 
whole problem may be avoided by s 102 (1), which gives “every employee of a 
description” to which a protective award relates the right to mo, so long as the 
T.U. gets the “ description ” right in its claim. 

t By; fopectirely, e. 99 and Soa Pts. I-IV; and s. 97 and Scheds. 9 and 10 





3% Wedderburn, “The Worker and the Law” (1971), p. 210; at the end of 1974 
the number of Councils had been reduced to 49; Department of Employment Gazette, 
1975, p. 427. 

e See on the SJI.C: BPA, ws. 90 to 96, and Sched. 8. 
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Secretary of State if he considers that adequate voluntary machinery 
for bargaining will be established in the Council’s field of operation. 
The S.J.LC. is likely to be a useful half-way house encouraging the 
extension of collective bargaining in Wages Council industries. 


(c) “ Extension” of Terms and Conditions. The statutory pro- 
cedure under section 8 of the Terms and Conditions of Employment 
Act 1959, whereby, on the application of an E.A. or T.U., the 
Industria] Arbitration Board, on a reference from the Minister, 
could make an award extending “ recognised ” terms and conditions 
(Le. terms and conditions collectively bargained between an E.A. 
and T.U. representative of a substantial proportion of the whole or 
section of a trade or industry, generally or in a district) to bind a 
“ black-sheep ” employer observing less favourable terms, has been 
re-enacted with significant amendments by Schedule 11 to the 
E.P.A.. The “claim ” must now be reported to A.C.A.S., which, in 
the absence of settlement by agreement, refers it to the C.A.C. The 
new Schedule 11 codifies certain “‘ case-law ” established by the old 
LA.B.; for example, that in determining what is “ less favourable ” 
the “ whole of the terms and conditions observed by the employer ” 
must be considered. Moreover, only an independent T.U. is now 
able to bring a claim. Also, an obscurity in the old 1959 Act has 
been cured; it is now clear that an employer cannot “‘ contract out” 
of an award by just any agreement with an individual employee; 
the award remains a term of the relevant employment contracts until 
varied by either a subsequent award or a collective agreement 
with the relevant T.U. or an individual contract of employment 
which “effects an improvement” on the terms in the award.** 

But the most important change is the introduction by Schedule 
11 of the new “ general level” claim. Here the independent T.U. 
has no “ recognised ” terms to which to appeal. Instead it claims 
that an employer is observing terms and conditions less favourable 
than the general level of those observed for “ comparable workers” 
by employers in that trade, industry or section in the employer’s 
district whose “ circumstances are similar to those of the employer 
in question.” ** The award in such a case against a “ black-sheep ™ 
employer will require him to observe contractual employment terms 
not less favourable than this “ general level.” It is understood that 
in Government circles the new “ general level” claim is regarded 
as inflationary and that, therefore, some time may elapse before 
Schedule 11 is brought into effect. Lastly, however, it is to be noted 


Pe ee a ee 
81 Sched. 11, respectively, paras. 9, 10 and 11. Note, too, para. 13 under which 
the C.A.C. must disregard any provision of a collective agreement or pay structure 
which would require amendment under s. 3 of the Equal Pay Act 1970, and report 
the matter to the Secretary of State (who will then be enabled to refer the provision 
for amendment, within the terms of s. 3 (4), back to the C.A.C.). 
63 Ibid. paras, 1 and 2 (b). 
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that the C.A.C. (like the old LA.B.) is not obliged by the new 
Schedule 11 to state any reasons for its awards.*? 


(d) Obligatory Disclosure. The E.P.A. obliges an employer to 
disclose certain information to a recognised, independent T.U.“ 
The information is all such information as is in his possession, or 
that of an “associated employer,” * which is both information 
without which the T.U. would be impeded “to a material extent” 
in carrying on collective bargaining and which he should disclose 
for that purpose “in accordance with good industrial relations 
practice.” ** A.C.ALS. is required to issue a Code giving guidance 
as to what such practice is in relation to disclosure af and it seems 
clear that “ good industrial relations practice ” requires something 
more of the employer than not “impeding ” collective bargaining, 
i.e. that he should, sometimes at least, be forthcoming or take the 
initiative. Moreover, the disclosure is “ for the purposes of all the 
stages ” of the relevant collective bargaining, i.e. before, during and 
after the making of collective agreements, or irrespective of whether 
any such agreement exists.** But the employer is obliged only to 
disclose information on matters “in respect of which” the T.U. 
is (already) recognised." What then does a T.U. do if it requires 
information on (say) the employer’s investment plan when he 
recognises the T.U. only for negotiations on pay and related 
questions? The answer of the E.P.A. is that the T.U. must use 
the machinery for “further recognition” (discussed below); if 
A.C.A.S. makes a recommendation for “ recognition,” i.e. bargain- 
ing, on a specified matter, the duty to disclose information then 
attaches to it."° 

What is the sanction if the employer should disclose but does not? 
The complicated procedure of the E.P.A." may be summarised as 

3 On not giving reasons in industrial adjudication, see B. Aaron (ed.), Dispute 

Procedures in Five Western European Countries (1969), p. 45 (F. Schmidt); 


Settlement 

p. 65 (K. W. Wedderburn). 

“s 17 (1) 0). The disclosure is to be made to “ representatives” of tho T.U., 
oficial 


as “an or other person authorised by the trado union to carry on 
such collective bargaining ” (emphasis supplied)—a definition which raises the spectre 
of renewed concerning “a He Canfas a 


under the Industry Act 1975, s. 28-34, white tho gama irod “cad arho sinter 
s. 29 (1). 
5 As defined by s. 30 of the T.U.L.RA. 
es 17 (1) (a) (b). it is noticeable in s. 17 and the other “ disclosure ” sections 
that the model used by the drafteman is a company negotiation; an obligation to 
disclose does not attach to an E.A.; and there are difficulties in adapting some of 
the language used to industry-wide negotiations. 
8 a 17 (4). 
68s. 17 (1), emphads supplied; and see the definition of “collective bargaining” 
in a 126; “ negotiations relating to or connected with one or more of the matters 
specified in s. 29 (1)” of T.U.L.R.A. (emphasis suppled)—ie. the wide list of possible 
contents of 2 “ trade dispute ”: see infra, note 82. 
6? s, 17 (2) (a). 
70 s, 17 (2) (b). Whether an operative recommendation under s. 15 could be made 
A.C.A.S. on matters such as investment plans is discussed infra 
11 In æ. 19-21. 
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follows. The T.U. complains to the C.A.C., which may refer the issue 
to A.CAS. for settlement by conciliation. If A.C.AS. fails to 
settle it, the C.A.C. determines whether the complaint is well founded 
“stating its reasons.” "° After this first declaration, the employer is 
given a second chance; but if he still fails to comply, the T.U. 
brings a “further complaint,” which the C.A.C. again has to 
determine, again “ stating its reasons.” On each occasion the C.A.C., 
if it so finds, specifies the information which ought to be disclosed. 
On or after presenting the further complaint, the T.U. may present 
a “claim” to the C.A.C., which the employer can prevent coming 
before the C.A.C. only by disclosing. Once the C.A.C. finds the 
further complaint proved it can make an “ award ” that the employer 
shall observe such terms and conditions specified in the claim for the 
relevant workers or such “other terms and conditions which the 
Committee considers appropriate.” ’* Such terms can only relate 
to matters in respect of which the employer (already) recognises the 
T.U. or for which recognition is recommended by A.C.A.S.; but 
once an award is made, the terms of the employment contracts can 
be varied only by another award, or a collective agreement with the 
T.U., or an individual employment contract improving on those 
terms.’ So at the end of the day the T.U. does not get the informa- 
tion; instead, by unilateral arbitration, the workers it represents 
get improved conditions. Most commentators have assumed that the 
“ claim ” must be substantively for improved pay, holidays or hours, 
etc.; so that the employer would, in effect, be paying the workers a 
statutory penalty for his having impeded collective bargaining by 
not disclosing. But need that be all there is to a claim? Suppose the 
T.U. added a “ claim ” that each worker should have a contractual 
right to have the information disclosed to his T.U. Nothing in the 
E.P.A. prohibits the C.A.C. from making such an award.” 
There is one other way out for the employer. He is not under 
any obligation to disclose information which falls within the list 
of exceptions. The two most important exceptions are: information 
disclosure of which would cause substantial injury to his under- 
taking for reasons outside any effects on collective bargaining; and 
information “ communicated to the employer in confidence or which 
the employer has otherwise obtained in consequence of the con- 
fidence reposed in him by another person.” "* The latter could 


13 g 19 (4); and see s. 20 (2). Note that any person whom the Committee considers 
has a “ proper interest in the complaint ” is entttled to be heard by the C.A.C.: s. 19 
(5); contrast the appeal to E.A.T. against the C.O., text to note 24, supra. 

13 g, 21 (3). 

T4 a 21 (5) (6). 


Te 4. 18 (1) (@) and (©) respectively; com paro the Industry Act 1975, s. 31 (4). The 
other exceptions in 8 (1) relate to: Gy interesis of national security; (eon contra- 
Setar eta a AL UT AO reiting a A cise he 
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mean little or everything. Does it include only information in respect 
of which he owes a duty of confidence to a third person? That 
narrow interpretation seems to omit the opening words, “ com- 
municated to the employer in confidence.” But if it covers all 
information in respect of which the communicator owed a duty of 
confidence to him, the exception could drive a coach and horses 
through the disclosure apparatus of the E.P.A.’’ Moreover, the 
interpretation of the “ confidence ” exception is a legal question on 
which the C.A.C. will often have to pronounce, stating its 
“reasons.” There is no direct appeal against a C.A.C. decision. 
But serious error in its reasoned interpretation of the true legal 
meaning of the “confidence” clause might well allow for an 
action in the High Court which would readily quash the C.A.C. 
decision by certiorari, or at the least be happy to grant a declaration 
that the C.A.C. had erred. Statutory interventions into collective 
labour law are hard put to it to keep the High Court out."® 


(e) Obligatory Recognition. The richest plum in the E.P.A. pie 
has been reserved for last. An independent T.U. may refer to 
A.C.A.S. a “ recognition issue.” Such an issue may be referred either 
by a wholly unrecognised T.U., or by an already recognised T.U. 
which asks for a recommendation for “‘ further recognition ” by the 
employer.’”® A.C.A.S. has a wide discretion in making such a recom- 
mendation but a recommendation by A.C.A.S. for recognition must 
specify, inter alia, “ whether the recommendation is for recognition 
generally or in respect of one or more specified matters.” * How 
wide, then, is “recognition generally”? And what “ specified 
matters ” can be included? In the first versions of the Bill recog- 
nition was defined as recognition for the purpose of “ negotiation,” 
a word left undefined, thereby giving A.C.A.S. a free hand in 
answering these questions. But (without discussion) the Government 
accepted an Opposition amendment which causes the E.P.A. now 
to define recognition as recognition “to any extent, for the purpose 
of collective bargaining.” ** The definition of “collective bargain- 


consents; and (f) information obtained for the purpose of legal proceedings. Nor can 
the employer be compelled to compile information involving work out of reasonable 
Pe ee ee ae a. 18 (2) (b). 

717 On the scope of the developing law of “confidence,” se W. R. Cornish, 
“Protection of Confidential Information tn English Law” (1975) i Internanonal 
Rey. of Industrial Property and Copyright Law 43. 

T8 One improvement might have been to leave the C.A.C. a discretion as to when 
and how far it gave “ reasons” thereby reducing the possibilities for aggrieved parties 
to apply for a declaration or certiorari; see supra note 63. 

™ gs. 11 (1) 8). The T.U. may request recognition (or further recognition) by two 
or more “ associated * employers. It will be interesting to see whether A.C.A.S. 
(ander its own Code) adopts an even more flexible approach to the conditions under 
which an employer should recognise a T.U. for the first time, than did the C.I.R. 
under the 1971 Act: see Weekes, Mellish Dickens and Lloyd, Industria! Relations 
and the Limits of the Law (1975), pp. 130-154; Lewis and Latta (1972) X BJ.LR. 84. 

20 s, 12 (5) (c): see too (d) “the level or levels at which recognition ts 
recommended ”—which is an equally serious question. 

814, 11 (2). 
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ing” places a limit on the answers which the undefined word 
“negotiation” did not place. It is, for example, highly doubtful 
whether A.C.A.S. could ever make a recommendation for recognition 
(which is, in effect, a recommendation that the employer should 
bargain) in respect of the employer’s investment plans. Such limita- 
tions are likely to make the E.P.A.’s much vaunted sections on 
obligatory recognition look antiquated even as they come into 
effect; for unions today are beginning to demand the right to 
bargain about just such matters. These limitations are, therefore, 
a heavy blow to those who believe that the British route to “ indus- 
trial democracy” lies exclusively through collective bargaining 
extended by statutory provisions. 

On receipt of a reference (which only an independent T.U. can 
make **), A.C.A.S. consults all parties, makes any inquiries it sees 
fit, and at all times must have regard to a settlement by conciliation 
and agreement.“ It may go on to make a recommendation for 
recognition (or further recognition) explaining its reasons and 
making such conditions as it thinks fit.“ It is required to “ ascertain 
the opinion of workers” involved “by any means it thinks fit ”; 
and it may take a ballot of the workers if it wishes." A recom- 
mendation for recognition becomes “ operative ” 14 days after the 
A.C.AS. report is received by the employer, or 14 days after 
A.C.A.S. informs the employer that any conditions have been suffi- 
ciently complied with." An employer is obliged to comply with 
an operative recommendation within two months.** But at a late 
stage in discussion of the Bill, a major problem was suddenly 
discovered. Suppose an employer seeing that a reference by inde- 
pendent T.U. (A) was likely to go against him, invited independent 
T.U. (B)—perhaps not affiliated to the T.U.C—to make a U.M.A. 
agreement; established a “closed shop” practice specifying T.U. 
(B); and then dismissed “fairly” all the members of the T.U. 

83 See supra note 68: “ negotiations relating to or connected with one or more 


of the matters specified in s 29 (1) of T.U.L.RA. (s. 126, E.P.A.); Le. terms and 
; ` t; termination or suspen- 
between 


yers 

machinery to solve multi-union problems, especially in the Hght of the T.U.C’s 
Disputes Machinery (“ Bridlington Principles ”). But an employer could always ask 
A.C.A.S. to give advice or to institute an inquiry under ss. 4 and 5 of the E.P.A. 

H s 12(1) 3) (a). 

ss 4, 12 (4) (6). Applications to vary or revoke a recommendation may be made by 
the T.U. or employer or both under s. 13. 

s6 4, 14, which sets out the procedure to be followed. 

37 a, 15 (1); tt can be “ operattve” in respect of “employees” but “not so far 
as it relates to workers who are not employees.” This would seem to exclude effective 
use of the machinery by a union which has a large membership of “ workers” who 
are not strictly “ employees” (e.g. The Musicians’ Union). 

s: As we have seen, the recommendation for recognition alone can be the equiva- 
lent of recognition for certain purposes under the E.P.A., e.g. s. 17 (2) on disclosure; 
a. 62 (1) on thme-off; s. 106 (1) on consultation about redundancies. 
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(A) who refused to join T.U. (B), or placed all such members under 
some penalty for remaining in T.U. (A)."* This obviously could not 
be allowed. Late amendments therefore provided that a T.U. was 
to be “treated” as “specified” for the purposes of a U.M.A. 
(both for the purposes of dismissal and action short of dismissal) 
if either A.C.A.S. had recommended it for recognition or the union 
had referred a recognition issue to A.C.A.S. and the issue had 
“not been settled or reported on” by A.C.A.S., provided that 
ACAAS. had not “declined to proceed” with the reference.” 
A.C.A.S. has power to decline to proceed *? and this last proviso 
was inserted by an even later amendment to allow A.C.AS., by 
so declining, to prevent a T.U. from maintaining its status of 
“treated as specified” under the U.M.A. by means of repeated 
references of the same recognition issue. 

If an employer fails to comply with a recognition recommenda- 
tion, the T.U. may complain to the C.A.C. The C.A.C. then must 
decide whether or not he is “ taking such action by way of or with a 
view to carrying on negotiations as might reasonably be expected 
to be taken by an employer ready and willing to carry on such 
negotiations as are envisaged by the recommendations.” ** Any 
American observer would tell us that we have here introduced a 
“duty to bargain in good faith ”; and would he be wrong? More- 
over, having in mind the power of A.C.A.S. to nominate “ specified 
matters”? on which bargaining must take place, he would suggest 
that we had begun to introduce “ mandatory ” subjects of bargaining 
as they are known in the United States of America.®* Certainly it 
does seem that the “ recognition ” provisions of the E.P.A. will 
ultimately be important in deciding not so much which union, if 
any, shall be recognised as which matters are, in given situations, 
obligatory subjects for bargaining.** What then, lastly, is the sanction 
against an employer who fails or refuses to take the action that 
“ might reasonably be expected ”’ in recognition. The E.P.A. under- 
standably refuses to tread the path of court orders, disobedience to 
which would be contempt. Instead, it puts to work the indirect 
sanction used in Schedule 11 and in the disclosure sections, The 
T.U. making a complaint to the C.A.C. against a refractory employer 
will put to it also a “ claim.” The C.A.C. must declare whether the 


29 Acting under T.U.L R.A., Sched. 1, para. 6 (5), or s. 53 (4) of EPA. 

9° Sched. 16, IH, para. 12 to the EPA. amending T.ULRA., Sched. 1; and 
1. 53 (5), EPA. 7 

#1 See a 12 (2), if it is the same issue which was previously the subject of a 
reference, unless the T.U. proves circumstances have so changed as to justify a new 
isp iio contat tha, duty OE CAC Aor oa bee comnlnt about 
on the same grounds as one determined within the preceding 12 months: s. 16 (3). 


os See Wellington, op. cit., Chap. 1; O. Kahn-Freund, Labour and the Law (1972), 

Chaps. 3 and 4. 

$4 In the field of “ white-collar” employment the former may for a while pre- 
union 
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complaint is well-founded, “stating its reasons ” **; if it is, the 
C.A.C. may make an award by way of unilateral arbitration, causing 
either the terms and conditions in the claim or other “‘ appropriate ” 
terms to become legally implied terms in the relevant employees’ 
contracts of employment.” The T.U. at the last, does not obtain 
recognition, any more than it got disclosure of information under 
the disclosure provisions. There is no enforceable “right to be 
recognised” even under the E.P.A. But perhaps that is not too 
high a price to be paid for the maintenance of what will still be 
fundamentally a voluntary system of collective labour relations. 


K. W. W. 


INHERITANCE (PROVISION FOR FAMILY 
AND DEPENDANTS) Acr 1975? 


FREEDOM of testation, and not the fixed share, remains the basic 
English principle. These days property is usually acquired as the 
result of a lifetime’s work, intended for the benefit of widow and 
children, and left to them. The capricious testator is rare. Increasingly 
matrimonial property is held jointly and so the widow is protected 
by survivorship and C.T.T. exemption. Freedom of testation is an 
incident of property. It allows for flexible dispositions to suit the 
situation in the individual family, whose members may be rich or 
poor, deserving or undeserving, or whatever. But the principle has 
disadvantages. The testator T may become aged or ungrateful or 
muddled or irresponsible. He may be exploited by unscrupulous 
nursing- -home fortune hunters. Divorce, remarriage and longevity 
result in the appearance of unwelcome step-persons “intruding ” 
into the family. Marriage breakdown may lead to the abandonment 
of old family obligations and the acquisition of new ones. Disappointed 
relatives and dependants may be tempted to challenge the validity 
of the will on the ground of alleged incapacity. So family duty, and 
the concept of shared family assets, has been gradually replacing 
freedom of testation. The Inheritance (Provision for Family and 
Dependants) Act 1975 extends (and consolidates) the law, principally 
by widening the categories of eligible claimants and the powers of the 
court to make appropriate orders. 


35 s. 16 (4). Once again applications may well be made to the High Court to 
quash the C.A.C. decision if it errs in law: supra text to note 78. 

s6 s, 16 (6). Such terms, once again, can be varied only by a subsequent award or a 
collectivo t or an individual contract of employment improving on them: s. 
16 (7). No award can be made in respect of terms fixed by virtue of a statute: s. 16 (9). 
1 For Hterature: J. Gold and other, “ Freedom of testation” (1938) 1 MLR. 
296. L. C. B. Gower, s paheritance. (Pamily Proyision) Ac 1339" (1259) 3 MER 
53. F. H. Lawson, Introduction to property, O.UP. A. G. On freedom of 
testation ” (1975) 119 SJ. 214. Alec Samueds, “ Family provision ” (1973) 117 SJ. 
516. Family provision on death, Law Commission No. 61, July 31, 1974, er paper 
324. Stephen Cretney, Principles of family law, 180-181. J. E. "Todd and L. M. 
Jones, Matrimonial property, HLM.S.O., May 1972. 
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Decision by the judge is the best, because he can act both con- 
sistently and flexibly, and can bring common sense, fairness and 
intelligence to the task (Gower). But inevitably litigation may mean 
delay, expense (large costs out of a small estate), publicity, unpleasant- 
ness, recrimination, “ blackmail,” compromise, resentment. 

The professionally-advised testator will take care to make proper 
provision for his relatives or dependants unless he has good reasons 
for disinheriting them and expresses those reasons in an accompanying 
memorandum. 


Claimants 

The substantial change in the new Act is the widening of the 
categories of claimants and the ending of sex inequality. Age and 
health and status are no bar for the specified category of relatives, 
spouse and ex-spouse and child and child of the family. Dependants 
have become eligible. The most important and most controversial 
new claimant will be the mistress. True, she may have lived with 
and looked after T for a long time, borne him children, been financially 
dependent upon him, and been willing to marry him if it had been 
legally possible. But she knew the situation, often she could have 
married him but deliberately chose to retain her freedom, and during 
his lifetime she had no legal right to maintenance whatsoever. 

It is submitted that the new principle is bad. Dependancy is a vague 
concept, it will be difficult to apply. To give the mistress the privileges 
of widowhood when she did not assume the duties of marriage is 
morally and socially unjust. Widow and children are going to feel a 
strong sense of grievance, and justifiably so, as they see the mistress 
sharing in the estate. There will probably be a flurry of litigation as 
the new dependancy principle is worked out by the judges. The 
judges may not look with much favour upon the mistress claimant. 

What is certain is that the disappointed housekeeper or companion 
who worked for little or no wages in the expectation induced by T 
that the debt of gratitude would be repaid by a legacy will have great 
difficulty in proving dependancy. 

Marriage or remarriage by a claimant is not automatically dis- 
entitling, but will generally be a powerful argument for opposition 
or variation or discharge. 


Amount 


The amount to be ordered is such financial provision as it would 
be reasonable in all the circumstances of the case for the applicant to 
receive for maintenance, i.e. the needs test, the breadline or subsistence 
level. In the case of the surviving spouse, however, the station in life 
or standard of living test is substituted, i.e. such financial provision 
as it would be reasonable in all the circumstances of the case for the 
applicant to receive, whether or not that provision is required for 
maintenance. Reasonableness is to be ascertained on the objective 
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test, i.e. the situation of the claimant not the knowledge or intention 
of T, and on the basis of the facts known to the court at the date of 
the hearing. 

Any appropriate order may be made, periodical payments (the 
usual), lump sum, property transfer, variation of trust, even acquisition 
of property, e.g. an investment. A periodical payments order may 
provide for the payment of £x, or payments equal to the whole or a 
specified part of the income, or payments equal to the income from 
the whole or a specified part of the estate appropriated for the purpose. 
The factors to be taken into account are very similar to those to 
be taken into account in determining an application for financial 
provision following divorce. A disinheriting death is a sort of divorce 
by posthumous repudiation of marriage. Harmonisation of matrimonial 
property principles is welcome, even if the discretion of the judge is 
marginally fettered. 

The traditional approach, that income and not capital should be 
taken, that the testamentary disposition should be altered as little as 
possible, that family provision should involve only a deferment of 
the implementation of the wishes of the deceased, is weakening. The 
principle of redistribution is gaining ground. 

Beneficiaries under intestacy may apply. The share of the widow 
on intestacy, Le. personal chattels, £15,000, and life interest in half 
the residue, but not the matrimonial home, the rest to the children, 
able-bodied, middle-aged, married and secure, is becoming increasingly 
inadequate, In inflationary times the aging widow is economically very 
vulnerable, Her share should be substantially increased. 


Property 

Property available for financial provision includes property nomi- 
nated by T in favour of C, and property in donatio mortis causa, and 
the unsevered but severable share of T in joint property, subject to 
discretionary protection for third parties. Evasion has become much 
more difficult. Taking into account all the relevant circumstances, the 
court may set aside transactions made within six years of the death. 
The donee from the married man must beware. An impugned donee 
may ask the court to impugn another donee. One mistress may say: 
“ Be fair. Why pick only on me? Make the other mistresses make a 
contribution. Take something from them too.” A contract made by 
T by which he agreed to leave property by will to C with the intention 

of defeating a claim may likewise be set aside. 


Jurisdiction and Procedure 


Jurisdiction is vested in the county court if the estate does not 
exceed £5,000 (the Lord Chancellor may raise the figure), an absurdly 
low figure which ought to be £50,000, or even £100,000, in order to 
accommodate the ordinary estate. Otherwise it is the Chancery 
Division, except for the ex-wife when it is the Family Division. Some 

Voz. 39 (2) 3 
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rationalisation here would not come amiss. The Law Commission 
favoured exclusivity for the Family Division. A properly-constituted 
local family court with unlimited jurisdiction would be the proper 
solution, having regard to the discretionary and family nature of the 
power of the court. 

Claims may be made within six months of representation and in 
view of the uncertainty of the number and identity and merit of 
claimants who are dependants as opposed to relatives, the personal 
representatives will freeze the estate, there will be no interim payments 
to beneficiaries, except on the order of the court, and this may cause 
considerable hardship to the impoverished widow beneficiary. Any 
evidence of the reasons and intentions of T is admissible. 

Any order made by the court is retroactive to the date of death, 
and rewrites the will, and C.T.T. liability will be affected accordingly, 
i.e. reduced if the widow gets something, or something more, increased 
if the mistress gets something, or something more, at the expense of 
the widow. 

Following divorce ex-spouses may make a full and final settlement, 
approved by the court if just, to the effect that neither party shall be 
entitled to make a family provision application on the death of the 
other. The ex-husband can accordingly make testamentary plans for 
the future with a degree of certainty. The ex-wife will no doubt insist 
upon appropriate consideration for such an agreement. 


ALEC SAMUELS 


REPORTS OF COMMITTEES 
REPORT OF THE COMMITTEE ON DEFAMATION 


NEARLY 30 years have elapsed since the last Government Committee 
on defamation, so that a review of the law is seasonable. The final 
recommendations of the Faulks Committee’ are in many ways a 
logical progression from those of the Porter Committee? which 
reported in 1948; but although succeeding in its aim of simplifying the 
law, the Committee has not taken the opportunity for any radical 
reform. 


1. What is defamatory? 


The first major change recommended by the Committee is the long 
overdue abolition of the distinction between libel and slander,’ recog- 
nised as obsolete for many years. Indeed, it may well be asked if it 
ever served any useful purpose, since it grew up by accident rather 
than by design.‘ But the Committee goes further than the mere assimi- 
lation of slander to libel and proposes a statutory definition of 
defamation to replace the welter of common law dicta, considered to 
be too vague and confusing. The Committee’s proposed definition is 
that: 


“Defamation shall consist of the publication to a third party of 
matter which in all the circumstances would be likely to affect a 
person adversely in the estimation of reasonable people 
generally.” 8 


Two members of the Committee dissented from this definition because 
any statutory definition, no matter how general in terms, is bound to 
fail in providing for the variety of circumstances in which defamation 
actions may arise: a view taken also by the Porter Committee. For 
example, to suggest that a person is suffering from a mental illness 
would not lower him in the estimation of reasonable people generally— 
the reasonable reaction would surely be to pity his misfortune. The 
problem is the translation of “ right-thinking °” in the traditional 
definition ° into “ reasonable’’: presumably the latter word is merely 
intended to indicate an element of objectivity; but clearly, public 
opinion is frequently very unreasonable. This is why an imputation 
that a woman has been raped has been held to be defamatory’ and 

1 Cmnd. 5909 March 1975 (all references hereafter are to this Report unless 
otherwise stated). 

2 Cmd. 7536. 

3 CL. 1 Œ and (3) Draft Bil. 

4 But the distinction between written and spoken words may be important to the 
extent that the way words are said often affects their meaning. 

5 CL 1 (1) Draft Bill. 

6 Words having a tendency “to lower the plaintiff in the estimation of 


of right- 
mambar of society pstotally* per Atkin LJ. in Sim v. Stretch (1936) 52 
T.LR 66. T Youssoupof v. M.GM (1934) ®© TLR. 581. 


187 





188 THE MODERN LAW REVIEW [VoL 39 


will continue to be so in the foreseeable future. It is also arguable 
that ‘‘ adversely” does not import the sufficiently strong sense of 
damage which has previously been held necessary to found an action 
in defamation. The reduction of common law principles to a clear 
statutory form is never a simple matter, since flexibility can only be 
maintained by the inclusion of so many variables, such as phrases 
like “ in all the circumstances,” that the purpose of the reform is lost. 
Ultimately it may be better to leave the question to the courts. 

The Committee recommends that the judge should continue to 
decide whether words are capable of bearing a defamatory meaning; 
and that the present practice of ruling on this in the absence of the 
jury should be mandatory. However, surprisingly, it makes no recom- 
mendation to change the rule that the judge decides whether the 
“ natural and ordinary” meaning of the words (and any implied 
meaning—the “‘ false ” innuendo) is capable of sustaining the meaning 
alleged without reference to what people in fact understood by them. 
This leads to such absurd results as occurred in the notorious Capital 
and Counties Bank v. Henty*® and was most trenchantly criticised 
by Lord Diplock in Slim v. Daily Telegraph.® The Committee contents 
itself with quoting Lord Diplock at length without apparently profiting 
from the exercise, taking the view that if evidence of what particular 
people thought the words meant were allowed in, the already pro- 
hibitive costs of defamation actions would escalate alarmingly. This 
is no doubt true; but it does little for the dignity of the law when such 
perverse results are reached: and it seems indefensible that the 
Committee has not applied itself more fruitfully to this problem.’ 

In the interests of economy and precision, the Committee recom- 
mends that a plaintiff relying on a “false” innuendo should have 
to specify in his statement of claim the meaning(s) he contends the 
words bear, and should then be restricted to these meanings. For a 
legal innuendo, particulars of the class of people knowing the extrinsic 
facts which make the words defamatory should be included. The 
Committee also considers whether a defendant should continue to be 
liable for defamation where his words were not intended to refer to 
the plaintiff.“ It has been argued that “ published of and concerning 
the plaintiff ” must mean that the defamatory matter was intended 
to be “of and concerning the plaintiff’? and that to hold to the 
contrary is unjust to the defendant. But it would also be unjust if 
the injured plaintiff had no redress, and since the defendant now has 


8 (1880) 5 CP.D. 514. 

9 [1968] 2 Q.B. 159, 171. 

10 If the Committee’s recommendations relating to the extension of jurisdiction 
are accepted, the costs of actions will in any case be considerably reduced. 

11 asin Hulton v. Jones [1910] A.C. 20; Newstead v. London Express [1940] 
1 K.B. F 

12 Appendix VU—Professor Holdsworth; and cf. Fletcher Moulton L.J., dissenting, 
Hulton v. Jones [1909] 2 K.B. 444, 471 (C.A.). 
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a defence under section 4 of the Defamation Act 1952 no change 
is recommended in the rule. 

However, section 4 has not been an unqualified success, due to the 
complexity of the procedure provided. The Committee consequently 
recommends its simplification: an affidavit stating the facts which 
show the publication to be innocent should no longer be necessary, 
although the essential matters relied on should be included in the 
offer of amends, which should be in writing; the publisher should 
not be saddled with the onerous task of proving that the author (if 
a separate person) was not malicious, nor should he be infected by 
the author’s malice. Other procedural changes, such as requiring a 
plaintiff who does not accept the offer to give security for costs, 
would encourage widespread adoption of the procedure so that actions 
could be settled more expeditiously and cheaply than if the matter 
came before a court, though the arbitration of the court would be 
available. 

Once again the Committee seems to be unnecessarily timid in its 
proposals. Would it not have been better, as two of its members 
suggest, to extend this procedure to all actions for defamation? The 
advantages to every plaintiff of a speedy and inexpensive method of 
vindicating his reputation are obvious, and the procedure would more 
frequently be of benefit to the victim of a non-innocent defamation 
who may lack the resources to take action, or who suffers adverse 
consequences during the period before the action is heard. The 
objection to this is that it would allow “ guilty’ defamers to “ get 
away with it.” But the distinction between the innocent and otherwise 
is not always easy to define in practice, especially as most defamation 
is quite incidental to some other punpose—propagation of news, 
entertainment or whatever—so that it would be a distortion either to 
stigmatise it as guilty or to excuse it as innocent. 


2. Defences 

Justification. Until recently, it was a complete defence to an action 
in defamation to show that the statement was true. At first blush this 
seems entirely unobjectionable; but it has come to be seen as unduly 
ascetic in a society which recognises that no one is entirely without 
sin, and is therefore reluctant to cast stones. Thus the original principle 
has now been eroded slightly by the Rehabilitation of Offenders Act 
1974 which forbids reference to a person’s previous convictions in 
some circumstances.** 

It has been pointed out that it is very harsh that a person may 
have his respectable position in society blasted by the disinterment 
of some youthful misdemeanour, and some change might therefore 

13 Provided he took reasonable care in the original publication, publishes a suit- 

Teasonably 


ablo correction and apology at the carlkest opportunity, and takes all 
practicable steps to inform all those to whom the defamation was published of the 


14 But only for sentences not exceeding two and a half years, and on proof of 


Von. 39 (2) 3* 
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have been looked for from the Committee. However, it recommends 
no substantial change in the defence, although considering whether 
some qualification such as “‘ in the public interest ” ought to be added. 
This was rejected on the grounds that deserving cases are rare, and 
it would be wrong to change the law solely on their account. In any 
case, truth was always in the public interest; the phrase “ public 
interest ” was too vague to be useful, and would make life especially 
difficult for journalists, who would have to forecast (and accurately) 
whether a particular revelation would be post-judged to have been 
in the public interest. 

This is perhaps one area where the two conflicting aims of the law 
of defamation, the protection of reputation and the preservation of 
free speech, are most obviously opposed, and the choice between them 
must rest on personal value-commitments rather than reason. The 
Committee prefers the latter principle: but it is submitted that they 
ought to have given more weight to the former. At least the qualifica- 
tion of malice might have been introduced into the defence, which has 
a precedent in the Rehabilitation of Offenders Act 1974. Since the 
heavy burden of proving malice would still be on the plaintiff, it could 
scarcely be described as greatly altering the balance of the law against 
free speech. 

One positive recomendation is the reversal of the decision in Plato 
Films v. Speidel.” Following that decision, if the defendant makes a 
number of defamatory statements and the plaintiff only complains 
that one is untrue, the defendant cannot rely on the truth of the other 
allegations to show that the defendant had no reputation which could 
be destroyed. This rule was strongly criticised by the Press Council, 
and its reversal is to be welcomed. 

Finally, the Committee recommends that the defence be renamed 
“ truth,” since justification now has a different meaning in common 
parlance. It is possibly unprofitable to quibble about labels, but it is 
submitted that this would be a change for the worse, for an absolute 
word like “ truth ” carries desirable moral connotations which may 
be conspicuously lacking in defendants relying on the defence. 


Fair Comment. It is a defence if a defamatory expression of opinion 
can be shown to be fair comment on a matter of public interest. 
However, since it is clear that the comment does not have to be “ fair ” 
at all, but can be exaggerated, prejudiced and unreasonable, provided 
that it is honest, the Committee sensibly suggests that it should be 
renamed simply “ comment.” No major change is recommended in 
this “ bulwark of free speech,” save that the present judicially imposed 
limitation *° that an imputation of corrupt or dishonourable motives 
must be a “ reasonable ” or “ correct” inference from the facts be 
removed, since there is adequate protection without it. Further, in 
line with the recommendation regarding justification, the defendant 

18 [1961] A.C. 1090. 

16 Campbell v. Spottiswoode (1863) 3 B. & S. 769. 
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should be allowed to rely on relevant facts other than those referred 
to in the words complained of to show a foundation for his comment. 
This would replace and extend section 6 of the Defamation Act 1952. 
The Committee also recommends that the defence should only be 
defeated on proof that the comment did not represent the defendant’s 
genuine opinion, which is the gist of “ malice” in this context and 
would obviate the need to use that misleading term. 

Finally, the Committee recommends abolishing the “ rolled-up” 
plea, where it is pleaded that if a statement is comment, it is fair, 
and if fact, that it is true. This adds nothing to a straightforward 
plea of fair comment on the facts, and is therefore redundant. 


Privilege. Once again, the Committee largely proposes the retention 
of the status quo, although the march of progress in the shape of 
possible broadcasts of parliamentary proceedings and British entry 
into the Common Market has inevitably led to the extension of existing 
categories. It is proposed, for obvious reasons, that live radio broad- 
casts of parliamentary proceedings should be absolutely privileged. 
The same should apply to words in live television broadcasts; but not 
to pictures: these should only attract qualified privilege because the 
producer has a constant power of selection over the pictures actually 
broadcast." The other categories of absolute privilege remain the 
same, with contemporaneous reports of judicial proceedings being 
included “for the avoidance of doubt.” 4 

The introduction of a qualified privilege for the press was suggested 
in the Justice proposals, possibly because of the tradition of high 
damages awards against newspapers and the parlous financial state 
of that industry. It is opposed by the Committee, which sees no 
evidence that the press is unduly handicapped at present by having to 
submit to the same law as everyone else, nor any justification for 
putting newspapers and television in a special position denied to other 
publishers. It is recommended that Command Papers should be 
protected by qualified privilege, also registered scientific and technical 
journals and the category of report referred to in sections 7 and 9" of 
the 1952 Defamation Act should include those relating to all E.E.C. 
bodies, and be extended to all publications, instead of just newspapers. 
Since the Consumer Credit Act 1974 makes it obligatory for credit 
reference agencies to give a consumer a copy of his file, which may 
contain defamatory matter, it is desirable to extend qualified privilege 
to all statements by such agencies; but not to communications to 
agencies, as this is unnecessary for their protection and would be 
open to abuse. 


ee ee 
it Cl. 7 (2). If edited, both radio and television broadcasts should have qualified 
privilege only. 


3 CL 6, cf. Law of Libel Amendment Act 1888, s. 3. The semo is to apply to 
tribunals or inquiries exercising quasi-judicial functions. : 
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The difference between absolute and qualified privilege is that the 
latter is defeated on proof of malice. The gist of “ malice ” in this 
context is taking an “ improper advantage of the occasion of publica- 
tion giving rise to the privilege,” and the Committee accordingly 
recommends it should be so redefined. The surprising thing is that 
the Committee did not consider whether this qualification should not 
be extended across the board to all cases of privilege.™ In other words, 
why is a defence of absolute privilege necessary at all? Is any occasion 
sufficiently important that those already privileged in being able to 
make untrue statements without the person defamed having a right 
to complain should be allowed to do so maliciously? The only possible 
rationalisation for this anomaly is mentioned by the Committee in 
passing: that it is sometimes in the public interest for people to say 
whatever they please without fear of reprisal; but this is hardly com- 
pelling. It is unlikely that the abolition of absolute privilege would 
cause hardship, especially since the onus of proving malice would 
be on the plaintiff. 


3. Publishers 

The position has not always been clear whether, if more than one 
person is responsible for publishing defamatory matter, all will be 
infected by the malice of one. In Egger v. Viscount Chelmsford ® the 
Court of Appeal decided that the malice of one should not destroy 
the defence of the other joint publishers, where the defence was 
qualified privilege, and Lord Denning considered that the same would 
apply to a defence of fair comment. The Committee recommend 
that malice * of one publisher should not affect the others, although 
a principal should continue to be liable for malice of his agent 
Another tidying-up operation is to recommend that one edition of a 
book or newspaper, or one broadcast should be treated as a single 
publication instead of, technically, giving rise to hundreds of causes 
of action. No new proceedings in the same matter should be allowed 
without the leave of the court and notice to the defendant. Finally, 
the Committee considers classes of publishers claiming to deserve 
special treatment—publishers of live broadcasts, distributors, printers 
and translators—but rejects this in all but the last case.” 

Because of the vunerability of book publishers to loss during the 
first few months after a new book is published the Committee thinks 
it unfair that the plaintiff should be able to require that the book be 
withdrawn on pain of risking aggravation of the damages if it is not. 
It recommends that in future the plaintiff should not get extra damages 

11 Suggested by Louis Blom-Cooper Q.C. for judicial privilege, but rejected by the 
Committee: paras. 192-194. 

#3 [1965] 1 Q.B. 248. 

23 Ibid. at p. 265. 

4 As redefined in cl. 9 (1) and cl. 5 (Z) (b) respectively. 

25 Programmes are broadcast live because of their popularity, thus it is jostiftable 

risk. are sufficiently protected by 
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in such a case, unless he undertakes to compensate the defendant for 
his loss if the action fails. 


4. Conduct of the Action 


The Committee sees no logical justification for the retention of 
exemplary damages, and therefore recommends their abolition. Since 
the decision of the House of Lords in Cassell v. Broome ™ it is clear 
that these are to be awarded in only three cases, of which the only 
one of practical importance in‘the context of defamation is, when 
the defendant’s conduct is calculated by him to make a profit for 
himself. The standard objections to exemplary damages *' are that it 
confuses the functions of the civil and of the criminal law; it imposes 
criminal sanctions on the defendant without the safeguards of criminal 
procedure, and it gives the plaintiff an undeserved windfall. This is 
all quite true, but to abolish exemplary damages entirely leaves the 
problem of the occasional defendant who will make sufficient profit 
from a scandalous book to be able to snap his fingers at a defamation 
action. It might have been as well if the Bar Council’s suggestion that 
the defendant should have to account for profits had been adopted. 

Likely to be controversial is the Committee’s recommendation that 
the present right ™ to a jury in defamation actions should be restricted 
by putting the matter within the discretion of the court, as it is for 
other tort actions. Effectively this would probably mean that the use 
of juries would be exceptional, as is the case in other civil actions. 
Juries have been criticised because their awards of damages are often 
unrealistically high; and because with the present concentration of 
defamation actions in London, juries do not reflect a broad cross- 
section of public opinion. Both these evils would be removed if, as 
is recommended, juries no longer fixed the amount of damages, but 
merely indicated in what category they should fall,** and jurisdiction 
were extended to county courts for cases within their financial limits. 
At the very least, the Court of Appeal should have the power to review 
awards, instead of having to order a new trial, as at present. The 
extension of jurisdiction would also make possible far less expensive 
actions, which removes another objection to the use of juries. The 
argument remains however, that the juries are unlikely to be able to 
follow the technical complexities of defamation trials, and are therefore 
more likely to be swayed by emotion or irrelevancies in reaching 
decisions, which cannot then be adequately challenged, since juries 
give no reasons for their decisions. Many actions are settled because 
of the unpredictability of jury verdicts, which encourages “‘ gold- 
digging” or “blackmailing” actions. It is argued that a reasoned 
judgment would be more productive of justice, 

On the other hand, juries have traditionally been regarded as 
especially useful in defamation actions since the ordinary meaning of 

8 [1972] A.C. 1027. #1 Set out in the judgment of Lord Reid at p. 1087. 

28 Administration 


fo Ce s. 6 (1). 
29 Substantial; moderate; nominal; contemptuous. 
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words can best be decided by ordinary men. It is also desirable that 
the judiciary should be insulated from the political or religious or 
otherwise controversial issues which are often thrown up in such 
actions. Nor should the public attachment to juries be underestimated. 
They are regarded as an essential buffer between society as a whole 
and the mysterious powers who operate the legal system, “‘ the lamp 
that shows that freedom lives.” *° The verdict of a jury is more likely 
to carry weight with the public since the public is thereby associated 
with the decision. It is significant that two of the five laymen on the 
Committee do not agree with any restriction on the use of juries.** 

On balance, the Committee considered that the arguments in favour 
of keeping juries in all cases were not convincing. Judges are ap- 
parently regarded as being as capable of understanding the language 
as anyone else in actions other than defamation, and the law should 
not operate on the basis of the erroneous opinion that the judges are 
remote from ordinary life. The other arguments in favour of the 
jury are equally applicable to all types of civil actions and there are 
no grounds for retaining defamation as a special case. Nor does the 
Committee think that its proposals would arouse any great public 
outcry. 

With the suggested widening of jurisdiction the Committee also 
proposes that legal aid should be available for original actions in 
defamation. This has been opposed by the Lord Chancellor’s Advisory 
Committee because it might lead to numerous unmeritorious claims, 
which would add greatly to administrative costs, even if they were 
refused. In such cases the defendant as well as the plaintiff might be 
relying on legal aid and the chances of damages would be remote. 

The Committee rightly rejects this reasoning on the grounds that it. 
is anomalous that actions for defamation alone should be excluded 
from legal aid; that costs would be much reduced if the suggested 
extension of jurisdiction were implemented; and that it is possible 
(and should be more widespread) to take defamation proceedings 
solely seeking an injunction or a declaratory judgment. 


5. Miscellaneous Reforms 


The Committee recommends that the limitation period for an action 
in defamation should be reduced to three years, or 12 months if it 
has been concealed, instead of six years and three years respectively. 
This seems sensible since in defamation particularly the meritorious 
plaintiff can naturally be expected to act quickly. It also suggests that 
defamation actions should survive the death of either party, as happens 
in other tort actions. The rationale for their present exclusion is the 
intensely personal nature of the action, and consequent value to the 
court of seeing both parties; but it seems unjust that a plaintiff who 
has invested a large sum of money in the clearing of his name should 


30 Lord Devlin, Trial by Jury, p. 164. 
31 Indeed, they would go further, and take away the power of a higher court 
fact. 
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be baulked of his chance of recouping it and of receiving a favourable 
judgment by the death of the defendant. Similarly if the plaintiff dies 
after the action has commenced, it will not always be fair to let the 
loss lie where it falls. The Committee solves the problem of assessing 
damages appropriate for a dead plaintiff by suggesting the full amount 
should be recovered if the action had been started before the plaintiff’s 
death: otherwise his personal representative should only be able to 
obtain an injunction and compensation for actual or likely pecuniary 
loss suffered by the deceased or his estate, More debatable is the 
Committee’s suggestion that an action for a declaration or injunction 
(including costs, but not damages) should be possible for relatives 
of a person defamed within five years of his death. This would be 
a new departure for the law of England and Wales, effectually 
recognising a right of solatium. It perhaps seems anomalous that to- 
call X a liar while he is alive and has a chance of answering back is 
actionable, while the same statement before he is cold in the ground 
is not; but this merely points up the essentially personal nature of the 
action. And it seems fair to leave the risk of defamation after death as 
“ part of the price of fame.” 

As an exercise in the rationalisation and modernisation of the law 
of defamation, the Faulks Report makes a number of useful sug- 
gestions. It is to be regretted that a more thorough-going revision of 
the existing rules was not undertaken and that basic assumptions of 
the present law have been received without question. Nevertheless, it 
is to be hoped that enough Parliamentary time will be found in the 
near future to implement a large part of the Committee’s proposals. 


G. J. Prrr 


NOTES OF CASES 
JUDGMENTS IN FOREIGN CURRENCIES: AN ECONOMIST’S VIEW 


THE principle that contracts which specify a foreign currency as the 
money of account may be enforced by English judgments in that 
currency has recently been affirmed by the House of Lords in Miliangos 
v. George Frank (Textiles) Ltd.1 This reversed the previous ruling, 
laid down by the House in the Havana Railways * case, that an English 
judgment could be given only in sterling and that a debt due in a 
foreign currency should be converted into sterling at the rate of 
exchange prevailing at the date when payment was due (the “ breach- 
date” rule). In the Miliangos case the majority of their Lordships 
decided that the amount of a judgment in foreign currency need be 
converted into sterling only when enforcement was authorised, and 
that therefore the date for conversion was when leave was given to levy 
execution for a sum which must necessarily be expressed in sterling. 
Although the new ruling accepts the result reached below by the 
Court of Appeal’ (following the earlier Court of Appeal decision in 
Schorsch Meier v. Hennin‘), their Lordships were clear that the 
Court of Appeal itself should not have ignored the Havana Railways 
Tuling.® 

Lord Wilberforce, in his judgment in the Miliangos case distinguished 
two areas of debate. First, he argued ê that the feasibility of allowing 
awards to be made in foreign currencies had been established by two 
cases, in Jugoslovenska v. Castle Investment Co. Inc.’ where a London 
arbitration award made in United States dollars was held to be valid, 
and in The Halcyon the Great * where it was held in Admiralty that 
a ship could be sold for United States dollars and the proceeds held 
in court in a separate dollar account. In the second place, he argued ° 
that the volatility of foreign currencies—an inevitable consequence of 
floating exchange rates—raises the important issue of the justice of 
awards made in sterling at the conversion rate ruling at the date of the 
failure to pay the debt. Although giving judgment in a foreign currency 
may at first sight appear to be similar to using the sterling figure which 
applies on the day of judgment, the practice of awarding a sum in 
foreign currency rather than sterling avoids the losses from the 
depreciation of sterling which the plaintiff might incur between the 
ER Soi Vv. George Frank (Textiles) Ltd. [1975] 3 W.L.R. 758; [1975] 3 AN 
2 Re United Railways of Havana and Regla Warehouses Ltd. [1961] A.C. 1007. 
3 [1975] Q.B. 487. 
4 Schorsch Meter GmbH v. Hennin [1975] Q.B. 416. 
5 [1975] 3 WLR. 758, 763. 
6 Ibid, at pp. 766-768. 

Jugoslavenska Oceanska Plovidba v. Castle Eo [1974] Q.B. 292. 


T 
8 The Halcyon the Great [1915] 1 W.L.R. 515 (discussed 
° [1975] 3 W.L.R. 758, at p. 767. 
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date of the judgment and the date of actual payment. The effects of 
the change could be far reaching: as this note will submit, it should 
prevent the growth of certain undesirable business practices which 
favour individual businessmen, but may impede the expansion of 
international trade; it also removes certain hindrances to trade by 
making it easier to draw up mutually advantageous contracts across 
international currency boundaries. 

Lord Simon, in a dissenting speech in the Millangos case, suggested 
that such a substantial change in the law as the majority approved 
could possibly generate undesired and unforeseen side effects: “ A 
penumbra can be apprehended, but not much beyond; so that when 
the search-light shifts a quite unexpected scene may be disclosed.” 1° 
One such problem, which was not mentioned in the speeches in the 
House of Lords, is that under the new ruling the creditor may be 
overcompensated as a result of the use of the United Kingdom Mini- 
mum Lending Rate as the basis for awarding interest where payment 
of a foreign debt has been delayed.The award of interest on a debt 
or damages is made in recognition of the fact that over the period in 
question the plaintiff could have earned interest on the money involved, 
but the Minimum Lending Rate is an indicator only of short-term 
United Kingdom rates, and may not reflect the short-term investment 
opportunities open to the creditor in his domestic currency. The 
following table gives the Minimum Lending Rate and the analogous 
rates for Germany and Switzerland, the two foreign countries con- 
cerned in the recent cases; the table illustrates, for the past two years, 
the variations in the returns which could be earned on short-term 
loans in the different countries. 


Discount Rates in Germany, Switzerland, and 
United Kingdom Minimum Lending Rate, 1973-75 


Year 1973 1974 1975 
Quarter 3 4 1 2 3 4 1 2 3 
Germany 70 70 70 70 70 60 50 45 35 
Switzerland 45 45 $5 55 55 55 50 45 3.5 
U.K. 11:5 130 125 118 11:5 11:5 100 100 110 


(Source: The Economist.) 


It can be seen that over the period illustrated, when sterling has 
been depreciating against both the Deutschmark and the Swiss franc, 
United Kingdom Minimum Lending Rate has been approximately 
double the German and Swiss interest rates. This is to be expected 
since the central banks of countries with depreciating currencies 
generally use increases in interest rates to attract foreign investment 
by offsetting, to some extent, the expected devaluation on the capital. 
If devaluation were fully offset by the change in interest rates, the 
application of the old rules would amount to full compensation, since 
the effect of sterling’s depreciation on the value of the debt in a 





1° Ibid. at p. 784. 
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foreign creditor’s own currency would then be associated with a 
(higher) rate of interest payable on it; but in practice the relationship 
between exchange rates and interest rates is not so straightforward. 

The size of the award for interest in the Miliangos case depends 
crucially on the choice of rate. The Court of Appeal (apparently 
without any argument being addressed to it on the point) followed the 
usual practice and awarded interest at Minimum Lending Rate plus 
1 per cent.“ Application of the appropriate Swiss rate to the debt of 
SF. 416,144-20—which corresponded to about £60,000 at the time of 
the hearing at first instance—between the date from which interest 
was to be calculated (October 31, 1971) and the judgment date 
(December 4, 1974) would lead to an award of interest of the order 
of £15,000. On the other hand, applying Minimum Lending Rate 
plus 1 per cent. would lead to an award for interest of around £30,000 
—so that Mr. Miliangos is entitled to receive his debt paid in Swiss 
francs with interest of around £30,000, about double the amount which 
he could have obtained by investing the SF. 416,144:20 over the same 
period in Switzerland.“ By statute,** the court has a discretion to 
award interest upon any debt or damages, and since the discretion 
includes fixing the rate of interest, any court is free to adopt the 
submission made by this note as to the appropriate rate of interest. 

Their Lordships’ decision does not remove the possibility of one 
of the traders ‘gaining from a change in exchange rates between the 
date of the contract and the date when leave is given to enforce the 
judgment; but it can prevent losses to either party. For example, under 
the ruling in the Miliangos case, Frank would have gained from the 
delay in payment if sterling were appreciating against the Swiss franc, 
but could have paid at once in Swiss francs as soon as he thought 
there was a risk of sterling depreciating; Miliangos, however, stood to 
be paid in full in his own currency, irrespective of any changes in 
exchange rates, since the currency of the contract was Swiss francs. 
However, since the debtor under such a contract might delay payment 
so as to pay a smaller amount in his own currency to purchase the 
appropriate amount of foreign currency, the seller may suffer con- 
siderable inconvenience and this may have a detrimental effect on 
trade, even if interest is payable for the period of the delay. 








11 [1975] Q.B. 487, 507. 
1a For judgment debts the rate of interest is 74 per cent. (s. 17 of the Judgments 
Sore 1835 es emmendied DF-e: 44 of tho cael of. mts Act 1370; -which 
the 


1971 No. 491)). If tho argument in this noto is accepted, 

interest be altered for judgments awarded in a foreign currency (if 
all judgments). 

18 The difference would be greater for more recent cases since the difference 
between U.K. and Swiss retes has been widening. 
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Since the timing of actual payment could be used to make speculative 
gains during periods of substantial exchange rate fluctuations without 
infringing foreign exchange control regulations, it is possible that 
trading contracts could be used deliberately to make such gains. For 
example, an English seller could make a contract for payment in a 
depreciating currency and require payment in advance for goods which 
he has little or no intention of delivering; by the time he is forced to 
repay the advance a smaller amount of sterling would be required to 
buy the appropriate amount of foreign currency. The disappointed 
foreign buyer may not have lost (although under the law before the 
Miliangos ruling he would have gained by obtaining the sterling equiva- 
lent appreciating with respect to his own currency, at the time of the 
breach), but such a practice amounts to a misuse of bona fide trading 
arrangements and infringes the spirit, if not the letter, of foreign 
exchange control regulations. 

Thus, even though it will now be more difficult to identify a loser 
in a situation where payments between parties in different countries 
are delayed, some individual traders, and trade generally, will probably 
suffer from the remaining elements of speculation. In the vast majority 
of cases this possibility is effectively removed by contractual stipula- 
tions for payment through the use of bankers’ commercial credits (when 
the risks of currency fluctuations are normally assumed by the banks). 
When these credits are not used, courts should perhaps be aware that 
although foreign sellers from whom we import are now protected 
against the risks of subsequent depreciation of sterling if they insist 
on payment in a stronger currency, foreign buyers to whom we export 
under contracts requiring payment in sterling have a continuing 
incentive to stall on their payments while sterling is depreciating. 

The change in the law, by eliminating losses due to fluctuating 
exchange rates, should have a liberating effect on trade by reducing 
some of the various administrative costs involved. It was sometimes 
possible, even before the Miliangos decision, for a foreign seller who 
required payment in his own currency to avoid the risk of loss due to 
continuing depreciation of sterling: if the seller could sue the English 
buyer in the foreign court, and the judgment could later be registered 
and enforced in England, the date for conversion into sterling would 
be the date of the judgment in the foreign court.* Now the main 
advantage of obtaining payment by this method has been removed, 
conferring potential benefits on both parties: the foreign seller, by 
claiming and receiving payment of the debt in England in his own 
currency, will not have to pay the commission and other costs of 
converting the sterling sum back into his own currency; and the English 
buyer will have the advantage of defending the claim in his own 
country, which may be easier for him. 

In his speech in the Miliangos case, Lord Wilberforce emphasised 
that the decision should be applied only to cases of a similar nature, 


15 s. 2 (3) of the Foreign Judgments (Reciprocal Enforcement) Act 1933. (The 
same position holds when an action at common law is brought on a foreign judgment.) 
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viz. a judgment for a precise debt expressed in foreign currency under 
a contract whose proper law is foreign.™ The difficulties involved 
in a wider application of the rule are illustrated by the case of The 
Halcyon the Great," where the decision was based on the Court of 
Appeal judgment in the Schorsch Meier case. In The Halcyon the 
Great, the creditors argued that the Schorsch Meier decision provided 
grounds for extending the use of foreign currencies by English courts. 
The Halcyon the Great was a ship owned by Court Line on which 
mortgages were heid by three banks, the first two with dollar claims 
and the third with a sterling claim. The proceeds of the sale were 
unlikely to be sufficient to repay the three mortgages in full, and their 
losses were likely to be even greater if, as seemed probable, the banks 
would have to wait a considerable time while the proceeds of the sale 
were held in court in a sterling account. All the banks had an interest 
in seeing that the proceeds were held in the strongest currency available 
since this would maximise the final sum to be distributed between them. 
But in the event the court based its choice of the currency of the 
account upon the currency of the sale rather than on an independent 
assessment of the appropriate currency for holding the proceeds. 
Brandon J. held that the Admiralty marshal had a duty to sell the 
ship for the highest amount and he accepted the mortgagees’ request 
that the marshal should be empowered to sell the ship for dollars, 
although it appears that no evidence was produced to substantiate the 
claim that a sale in dollars would fetch a higher price.* It ig obvious 
that the normal procedure according to the Treasury exchange control 
rules would be for the proceeds of the sale to be exchanged for 
sterling, however, in spite of the fact that the judge established that 
the question of the currency of the account was a separate issue from 
the currency of the sale, his decision made the opening of a dollar 
account dependent upon the sale being made in dollars. Thus the 
mortgagees had to persuade the judge that a better sale could be made 
in dollars in order to obtain the consequential ruling that the proceeds 
should be held in the more valuable dollar account. 

Although the ruling of the House of Lords in the Miliangos case did 
not extend beyond a contractual debt where both the proper law of 
the contract and the money of account were foreign, The Halcyon the 
Great encourages speculation about possible situations where one party 
would have an inducement to seek to extend the ruling. For instance, 
would a claim for the dollar sale made by the sterling mortgagee (the 
third creditor in order of priority who, as it happens, stood to gain 
most from the dollar account) have succeeded? If all the mortgage 
debts had originally been specified in sterling, could the foreign 
mortgagees argue that the ship should be sold in foreign currency, and, 
if so, would the court then allow the proceeds to be held in that 


18 [1975] Q.B. 416. (in the AfiHangos case, supra, Lord Wilberforce rejected many 
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currency? Would the court go even further and where there is a 
foreign mortgagee permit the proceeds of a sterling sale to be held in 
a foreign currency even if it were not the money of account? If this 
were allowed the court would seem to be openly encouraging specu- 
lative activity; there are many circumstances in which there are gains 
to be made from speculation in foreign currencies, and a question 
arises about the extent to which courts should allow such speculation 
to take place with funds in their control: however, the courts must 
recognise that a decision to hold proceeds of a sale in a sterling account 
represents an attitude to speculation which will almost certainly lead 
to unnecessary losses to any creditor, whether English or foreign; 
whenever exchange control regulations permit it, the court should 
protect the creditor’s interests. 

In practice the courts cannot therefore avoid involvement in specu- 
lative activity since all investment policies applied to funds in court 
(such as those involving War Loan and other fixed interest stock which 
were so popular with the courts after the war) impose risks just as 
does speculation in foreign currency markets. If the currency of the 
deposit account is not to be determined on the basis of maximising 
the value of the account (subject to exchange control regulations) but 
is contingent upon other conditions such as the currency of the con- 
tractual debt or the currency of a particular sale ordered by the court, 
this could encourage traders wherever possible to require payment in 
a strong foreign currency. This might be less efficient in the economic 
sense: resources may be diverted into drawing up contracts which 
would result in the most profitable treatment by the courts should the 
debtor fail to pay, a procedure which itself involves risks (gambling 
on future exchange rates and on court decisions), much of which 
could be avoided if the courts could be relied upon to act in the best 
interests of the creditors involved where the debts are due m foreign 
currencies. 

The issues in The Halcyon the Great case are complex, but there 
are strong economic grounds for allowing the perties concerned to 
operate in what to them appears to be the most profitable currency, 
subject to foreign exchange controls. Any restriction on the creditors’ 
freedom should be imposed by amendments to the latter controls, 
which would satisfy the doubts expressed by Lord Simon * in the 
Miliangos case as to whether changes in this area of the law should be 
by judicial reform rather than by legislative reform. On the other hand, 
justice demands that the innocent party in a breach of contract should 
be fully compensated for the loss he suffered, as is clearly the intention 
of their Lordships in the Miliangos case in regard to a foreign debt; 
but justice should be equally concerned to avoid overcompensating 
the creditor, which appears to be a possible result of the decision, 
unless the interest rate fixed by the court is that appropriate to the 
currency in which judgment is given. Roger BOWLES 
` JENNY PHILLIPS 
30 [1975] 3 WLR. 758, 783, 792. 
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COMPENSATION FOR THIRD PARTIES UNDER CONTRACTS 


Tr is trite law that a contract cannot, subject to certain exceptions, 
confer rights or impose obligations arising under it on non-parties. 
If A makes a contract with B for the benefit of C, as a general 
rule C is unable to sue A directly in the event of the latter’s failure 
to perform his obligation.? However, B may claim damages himself 
from A although it is disputed how much he would recover. A 
majority of the House of Lords in Beswick v. Beswick * took the 
view that in such a case damages would be nominal since the 
promises generally loses nothing by the promisor’s failure to 
perform. Lord Pearce * took a contrary view and thought damages 
would be substantial. It has been suggested that damages might be 
substantial in those cases where the promisor “is under a legal 
obligation to make a payment to the third party and where this 
obligation would have been discharged if the promisor had paid in 
accordance with the contract.” * However, even those adherents 
of the “substantial damages” argument would surely not demur 
from the general principle that the basis of assessment of damages 
should be loss to the promisee.* A recently reported decision of the 
Court of Appeal casts considerable doubt on this proposition. 

In Jackson v. Horizon Holidays Ltd.‘ the plaintiff booked a 
holiday for himself and his family with the defendants’ travel 
agency. The plaintiff made certain stipulations and the brochure 
made certain claims concerning the accommodation which were not 
fulfilled. After a fortnight’s stay at what was reportedly an extremely 
disagreeable hotel the plaintiff and his family were moved to another 
hotel for the remaining two weeks of the holiday. This was some- 
what better but building work was still taking place. On his return 
the plaintiff brought an action against the defendants for breach of 
contract claiming damages in respect of the loss of holiday pleasures 
for himself, his wife and the two children. The defendants admitted 
liability and the county court judge awarded damages of £1,100 as 
against a contract price of £1,200. The judge took the view that on 
the authority of Jarvis v. Swans Tours Ltd.* he could award 
damages not only for the difference in value between what was 


1 See Treltel, The Law of Contract (4th ed), pp. 436-449. 

3 Tweddle v. Atkinson (1861) 1 B. & S. 393; Dunlop Pneumatic Tyre Co. Ltd. v. 
Selfridge & Co. Ltd. [1915] A.C. 847; Beswick v. Beswick [1968] A.C. 58. 

3 [1968] A.C, 58. 

4 Atp. 88. 

5 Treitel, op. cit. p. 424; this view is supported by Beswick v. Beswick [1968] 
A.C. 58—sce e.g. Lord Upjohn at p. 102, who argues damages would in that case be 
nominal since the promisee died without leaving any assets, and he would therefore 

been 
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. Bagot’s Executor and Trustee Co. Ltd. [1967] A.L.R. 385. 
TIL ] 3 Al E.R. 92 F 

e [1973] Q.B. 233; noted (1973) 36 MLR. 535; se alo Cox v. Philips 
Industries Ltd., The Times, October 21, 1975. i 
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promised and what was obtained, but also damages for the mental 
distress, disappointment and frustration caused by the loss of the 
holiday. However, the judge also took the view that he could only 
consider the mental distress of the plaintiff himself and not that of his 
wife and children. On that basis Lord Denning M.R. considered that 
the award was excessive,’ but a unanimous Court of Appeal held 
that the damages could take into account not only the plaintiff's 
loss but that of his wife and children and thus the county court 
judge’s award was upheld. 

Despite Lord Denning’s assertion, based on a dictum of Lush L.J. 
in Lloyd’s v. Harper ™ that “ where a contract is made with A for 
the benefit of B, A can sue on the contract for the benefit of B, and 
recover all that B would have recovered if the contract had been 
made with B himself,” that this principle is not a novel one in 
English law, it is difficult to find much authority in its favour and 
comparatively easy to find authority against. It is the Master of 
the Rolls’ judgment which must be scrutinised in this regard since 
the other two members of the court ™ deliver concurring judgments 
which add nothing further by way of explanation. 

Lord Denning M.R. appears to draw a distinction between the 
doctrine of privity, which prevents a person who is not a party from 
suing on a contract, and a principle of recovery by a promisee of a 
third party’s loss where the contract has been made for that third 
party’s benefit. Is this a sound distinction? It is submitted that it 
is not. The House of Lords in Beswick v. Beswick ™ took the view 
that it was the promisee’s loss that formed the basis of any award of 
damages. It was precisely the inability to award damages which 
would do justice to the promisee in the light of his loss in Beswick 
that gave rise to the equity yielding specific performance.*? Even 
Lord Pearce, who thought substantial damages might be recover- 
able, took the view that it was the loss to the estate, and not to the 
widow, that should be the basis of assessment. `‘ 


* Atp. 96. 

10 (1880) 16 Ch.D. 290, 321. 

11 Orr and James L.JJ. 

12 [1968] A.C, 58, 

13 [1967] A.S.C.L. 387 et seq.: J. D. Davies. 

14 [1968] A.C. 58, 88, where Lord Pearce cites the dictum of Lush L.J. quoted 





204 THE MODERN LAW REVIEW [Vol 39 


Lord Denning M.R. relies on the dictum of Lush L.J. in Lloyd’s 
v. Harper * quoted above. However, it is not clear that Lush L.J. 
was considering the same situation, as there is evidence later in his 
judgment that he was contemplating the particular case of Lloyd’s 
insurance policies made in the name of the broker for the benefit of 
the client, where, of course, principles of agency apply. Even if 
Lush L.J. was enunciating a general principle of recovery of 
damages he was in a minority of one in so doing, since the other 
two members of the Court of Appeal >* held that Lloyd’s were able 
to enforce the guarantes since they had contracted as trustees of 
the chose in action for the benefit of the son’s creditors. Even on 
this ground Lloyd’s v. Harper“ must be unreliable, since at 
the time the trust was constituted, which must have been when the 
father gave the guarantes, the creditors were unascertainable. The 
trust should therefore have failed on the ground of lack of certainty 
of objects.’ 

Lord Denning M.R. relies on no other authority. He does not 
consider the opinion of the Privy Council in Vandepitte v. Preferred 
Accident Insurance Corporation of New York,” where Lord Wright 
suggests *° that where a contract is made for the benefit of a third 
party, that third party’s loss may only be recovered from the 
promisor if the promisee contracted as trustee for the third party. 
This opinion was adopted by the Court of Appeal in Green v. 
Russell.” 

In Lockett v. A. & M. Charles Ltd.” the plaintiffs, who were 
husband and wife, stopped at a hotel for lunch. As a result of the 
food supplied the wife was taken ill. The husband paid for the meal. 
Tucker J. held that since there was no evidence that either the 
husband or wife was in charge of the proceedings at the time of 
ordering, as far as the proprietor was concerned each was con- 
tracting on his or her own behalf and the wife was thus enabled 
to recover damages for breach of the implied warranty that the food 
supplied was fit for human consumption. Tucker J. characterised 
the issue ?* as being whether the wife was “entitled to recover any 
damages for her general pain and suffering, or whether the only 
damages which can be recovered are the special damages incurred 
on her behalf by the male plaintiff.” It follows from this that had 
Tucker J. found that the wife was not a party to the contract, the 
damages for her pain and suffering could not have been recovered 
by her husband on her behalf. 


16 (1880) 16 CLD. 290, 321. 

16 James and Cotton LJJ. 

17 (1880) 16 Ch.D. 290. 

18 Morice v. Bishop of Durham (1805) 10 Ves. 522; Re Wood [1949] Ch. 498; 
Leaky v. Att.-Gen. for New South Wales [1959] A.C. 457; McPhail v. Doulton 
[1971] A.C, 424. 

1® [1933] A.C. 70. 





20 At pp. 76-78. 
21 [1959] 2 Q.B. 226, 
23 [1938] 4 Al E.R. 170. 23 Atp. 171. 
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Lord Denning M.R. specifically discounts the possibility of the 
plaintiff being a trustes of the contract for the benefit of his wife 
and children. Indeed, it is hard to see how a different conclusion 
could be reached, in view of the decision of the Court of Appeal in 
Re Schebsman* and the opinion of the Privy Council in Vande- 
pitte’s case.** Both Lord Denning M.R. and James L.J.?’ dismiss 
the possibility of agency. One is left with a.general proposition, 
apparently at odds with the underlying principle of privity. of 
contract and unsupported by any reliable authority, that a promises 
may recover not only in respect of his own loss, but also in 
respect of that of a third party on whose behalf he contracted, 
albeit not as a trustee or agent. f 

The case leaves several questions unanswered. Do the principles 
of remoteness of damage and causation apply to recovery of third 
party losses? For instance, suppose a pop group failed to fulfil an 
engagement. Would the management’s damages extend to recovery 
for the disappointment of the audience? The limitation in such 
cases Will surely have to be that the promisee must contract on behalf 
of the third: party, and the instances where this occurs in the 
absence of trusteeship or agency must be comparatively rare. How- 
ever, one assumes that in those rare cases the normal limitations 
on the recovery of damages, which would clearly apply to the 
recovery of the promisee’s own loss, must apply also to the third 
party’s loss, though arguably the very principle in Jackson is an 
exception to the general rules of remoteness of damage. . 

There are two final problems raised by the case. First, can the 
third party, in the absence of a trust or agency, compel the promises 
to take action on his behalf and second, if damages are recovered in 
respect of a third party’s loss, do they belong to the promises or 
the third party? 

As to the first question, Lord Denning M.R. has suggested in the 
past that the third party could join the promisee as co-defendant in 
such circumstances.” This view has been challenged, however, by 
other members of the Court of Appeal," and is not consistent with 
the opinion of the House of Lords in Beswick v. Beswick,”° nor with 
those cases in which trustees of choses in action have been directed 
not to sue on covenants made for the benefit of volunteer benefi- 
ciaries.2? Lord Denning M.R. does not repeat this suggestion in 
Jackson. Presumably the third party loss can only be recovered in 
those cases in which the promises chooses to sue. 





4 Atp. 95. 

35 [1944] Ch. 83. 

38 [1933] A.C. 70, 

37 At pp. 95 and 96 respectively. 

38 Beswick v. Beswick [1966] Ch. 538, 557. 

29 Diplock and Salmon L.JJ., ibid. at pp. 599, 606. 

30 [1968] A.C. 58. 

31 Re Pryce [1917] 1 Ch. 234; Re Kay's Settlement [1939] Ch. 329; Re Cook's 
Settlement Trusts [1965] Ch. 902. 
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As regards the ownership of any compensation received, it is clear 
from Jackson that judgment is in favour of the promisee himself 
(although Lord Denning M.R. curiously, and without further 
explanation, suggests that the third party could be joined as 
co-plaintiff—presumably as a somewhat clumsy attempt to get over 
this problem). Could the promisee keep the payment for his own 
benefit or would he be bound to account to the third party? Lord 
Denning M.R. in Jackson suggests the promisee can be called to 
account in quasi-contract in an action for money had and received 
to the third party’s use. Whether this is so or not is by no means as 
clear as the learned Master of the Rolls represents ** and the issues 
raised go beyond the scope of this note. Generally speaking, if money 
is given by A to B with a direction to pay C, C cannot normally 
bring an action against B since there is no quasicontractual privity 
between them.** The only exceptions to this seem to be connected 
with usurpation of office,“ unlawful receipts by agents * and cases 
in which the person receiving the money acknowledges that he holds 
it on behalf of the plaintiff, ie. an attornment.** In the absence of 
an acknowledgment of his receipt of the money on behalf of the 
third party it is hard to see how the promisee can be compelled to 
disgorge the damages he receives by means of a quasi-contractual 
action. 

The other solution, not canvassed by the court, is to make the 
promises a constructive trustee of the damages he receives to the 
extent that they represent the third party’s loss. However, such a 
solution depends upon some principle of unjust enrichment in 
English law. It is hard to find one. Indeed, English law appears to 
deny a general remedial role to the constructive trust.” Except in 
certain specified types of situation, generally arising out of fiduciary 
relationships, no constructive trust will be imposed.** There is a 
strong argument against the imposition of a constructive trust in 
that if the third party is unable to compel the promisee to take 
action on the breach of contract because the promisee is not a 
trustee of the chose in action, why should he be regarded as a 
trustee of the proceeds of the action?” 


93 Winfield, Province of the Law of Tort, p. 134; Quast-Contracts, p. 14. 

33 Williams v. Everett (1811) 14 East 582; Howell v. Batt (1833) 2 Nev. & M. 381. 
See generally Goff and Jones, The Law of Restitution, pp. 369-374. 

H Rowland v. Hall (1835) 1 Scott 539. 

35 Reading v. Attorney-General [1951] A.C. 507. 

36 Shamia V. Joory [1958] 1 Q.B. 448. 

37 Waters, The Constructive Trust; cf. Restatement of Restitution, para. 160; 
(1955) 71 L.Q.R. 71 (A. W. Scott); (1959) 75 L.Q.R. 234 (R. H. Maudsley); Carl 
Zelss Stiftung v. Herbert Smith and Co. [1969] 2 WLR. 427, 443-444 per 
Edmund Davies L.J. 

38 Seo Hanbury, Modern Equity (9th ed.), pp. 218-236. 

3 There is some authority in the law of tort that damages recovered in respect 
of loss suffered by a third party are held on trust for that third party (seo e.g. 
Cunningham v. Harrison [1973] 3 All E.R. 464) but the writer knows of no caso 
in which this principle has been applied in contract. 
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The present writer does not deny the justice of the decision in 
Jackson; simply the means whereby such justice was obtained. It 
may be questioned whether such novel principles of law as those laid 
down in the case under discussion should be introduced by an 
appellate court at all, in the absence of authority in support. Such 
decisions of policy are perhaps best left to the legislature. Even 
allowing for the obvious need, on occasion, for “judicial law- 
making,” innovation should take place with the fullest discussion 
of the issues, authorities, principles and policies involved. It does 
little credit to the law and is likely to effect the ultimate destruction 
of the principle which it was hoped to establish, to introduce a novel 
point as if it were trite law, to clothe it with minimal discussion, 
and to refuse leave to appeal to a higher court, in the hope that 
it slips undetected into the body of substantive English law. 


Davi YATES 


CLASS MEMBERSHIP IN A COMPANY’S SCHEME OF ARRANGEMENT 


UNDER section 206 of the Companies Act 1948, when a compromise 
or arrangement between a company and any class of its creditors or 
members has been agreed to at a meeting of the class in question by 
a majority in number representing three-fourths in value, the court 
may, in its discretion, sanction the compromise or arrangement, which 
thereupon becomes binding on all members of the class. Re Hellenic 
& General Trust Ltd.) is concerned with the principles for determining 
(1) the membership of a class, and (2) whether the court should 
sanction an arrangement agreed to by the statutory majority of the 
class concerned. 

The ordinary shares of the company were held as to 53 per cent. 
by another company (M.LT.), which was a wholly owned subsidiary 
of Hambros Ltd., and as to approximately 14 per cent. by a Greek 
bank (N.B.G.). By the proposed arrangement, the company’s ordinary 
shares would be cancelled and new ordinary shares would be issued 
to Hambros, so that the company would also become a wholly owned 
subsidiary of Hambros; the existing shareholders would be compen- 
sated by Hambros paying them 48p per share. The result would thus 
be equivalent to Hambros purchasing the company’s ordinary shares 
at 48p per share. At a meeting of the company’s ordinary shareholders 
convened under section 206, M.LT. voted its shares in favour of the 
arrangement, N.B.G. voted against, and substantially all other voting 
shareholders voted in favour, for the arrangement was approved by 
approximately 85 per cent. in value of those voting; but, without the 
votes of MLLT., the resolution would not have been carried by the 
requisite three-fourths majority against the opposition of N.B.G. 
Templeman J. refused to sanction the arrangement, holding, first, that 
the meeting of all the ordinary shareholders was not the appropriate 


1 [1975] 3 All ER. 382 
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class meeting, and, alternatively, that, even if it were, he would refuse 
his approval in. the exercise of his discretion, although the scheme 
was fair or more than fair to the ordinary shareholders as a class,* 

_As regards the first ground, Templeman J. held that the shareholders 
summoned to the meeting consisted in fact of two classes: (1) the 
“ outside shareholders,” i.e. the shareholders other than M.LT., and 
(2) M.LT., which was a separate class and should have been excluded 
from the meeting of ‘‘ outside shareholders,” In his view M.LT. were 
in the same camp as Hambros and not in the camp of the “ outside 
shareholders.” This seems unsatisfactory. The often cited test of a class 
for the purposes of section 206 is that “ it must be confined to those 
persons whose rights are not so dissimilar as to make it impossible 
for them to consult together with a view to their common interest.” * 
The emphasis here is on rights, which are not dissimilar, and the rights 
in question must surely be rights against the company in respect to 
the shares or debts in question. Extraneous interests should surely be 
disregarded.* In the present case the rights of M.LT., N.B.G., and the 
other shareholders against the company in respect to their shares were 
identical, and the court should have treated them as one class. 

Further, Templeman J.’s decision conflicts with previous decisions 
that members of a class are still to be treated as one class, even though 
they are “ in different camps,” so far as their interests are concerned. 
Thus in Re Alabama, New Orleans, Texas and Pacific Junction Rail 
Co.* the Court of Appeal held that those -holders of first debentures, 
who also held shares and second debentures; were not to be excluded 
from a meeting of first debenture-holders, although their interests as 
shareholders and second debenture-holders conflicted with those of the 
remaining first debenture-holders. 

Two Australian decisions are particularly instructive. Re Jax Marine 
Pty. Ltd.* was concerned with a proposed arrangement between a 
company and its unsecured creditors, who included the company’s 
sole beneficial shareholder (Smithson). Street J. held that there should 
be just one meeting of the unsecured creditors, stating’: 

“ The existence of this motive or personal interest does not, in my 
view, preclude the Smithson group from membership of the class 
of ordinary unsecured creditors. The test is not similar to that 
applied to a person in a fiduciary position who is suggested to 

2 As the company was an investment trust with its assets consisting largely of cash 

snd stock exchange investments, it was very casy to calculate the net asset valne per 


3 Sovereign Life Assurance Co. V. Dodd [1892] 2 Q.B. 573, 583. 

4 Seo the South African case, Rosen v. Bruyns, N.O., 1973 (1) SA. 815 (T), 820. 

5 [1891] 1 Ch. 213, See also Re Wedgwood Coal & Iron Co. (18T) 6 ŒD. 627, 
635-637; Re Madras Irrigation & Canal Co. [1881] W.N. 172: Re Holders Invest. 
ment Trust Ltd. [1971] 2 All E.R. 289 (all the preference shares treated as ono 
class, even though the holder of 90 cent. of them also held 52 per cent. of 
shares, w 
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have some conflicting interest. The test is rather one of whether 
or not the persons who, prima facie, appear to constitute the class 
of unsecured creditors should be dissected into separate classes by 
reason of some particular matter so affecting the rights of some as 
to render it impossible for them to pursue their own interests 
concurrently with their participating in the pursuit of the interests 
of the class of which they appear to be members.” 

In Re Landmark Corporation Ltd.* an arrangement was proposed 
between a holding company and its unsecured creditors. At the 
mecting of unsecured creditors, “independent or external creditors ” 
owed $456,847 voted against and only those owed $93,080 voted 
in favour, but the resolution was carried with the help of the votes of 
seven subsidiary companies owed $1,526,097. Street J. held that the 
subsidiary companies were correctly included within the class of 
unsecured creditors, so that the statutory majority had been obtained; 
but he refused to approve the (very speculative) scheme, since the 
large majority of the “ external” creditors were opposed and the 
opposition was not unreasonable. Applying Street J.’s test to the present 
case, it could be said that it was not impossible for M.LT. to pursue 
its (and Hambros’) own interests concurrently with their participating 
in the pursuit of the interests of the company’s ordinary shareholders 
and that the arrangement, which was held to be extremely fair to the 
ordinary shareholders as a class, had the approval of a large majority 
of the “‘ external ” shareholders. 

The main reason ° for Templeman J.’s alternative ground of decision 
was that, although it is permissible to effect by an arrangement under 
section 206 what could be effected by a take-over bid coupled with 
compulsory acquisition under section 209 of an outstanding minority 
of shares,’° he considered that since, if Hambros had made a take-over 
bid for the shares, they could not have utilised section 209 (because 
M.L.T.’s shareholding could not have been included in the acceptances 
for the purpose of that section, and because N.B.G. held more than 
10 per cent. of the shares), it would therefore be unfair to allow them 
to succeed under section 206 by using the M.LT. votes to secure the 
necessary majority. His citation of authority for this proposition does 
not, with respect, seem particularly compelling. He relied, first, on 
Re General Motor Cab Co. Ltd.,“ where the court refused its sanction 
under what is now section 206, because “ there was no provision for 
preserving the rights of dissentient shareholders ” similar to their 
Tights in a scheme under what is now section 287. However, this 


8 [1968] 1 N.S.W.R. 759. 


u [1913] 1 Ch. 377. 
VoL. 39 (2) 4 
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decision has been much criticised * because in that case the shares 
in the new company were not to be distributed to the shareholders in 
the old company in accordance with their class rights, so that the 
scheme could not in fact have been effected under section 287, and 
because it proceeded on an unjustifiably narrow definition of ‘‘ arrange- 
ment ” for the purposes of section 206. Even if the case is treated 
as correctly decided, and it and Re Anglo-Continental Supply Co. 
Ltd.“ are regarded as indicating that, when it is possible to proceed 
under section 287, the court will only allow an arrangement under 
section 206 where the rights of a dissentient minority are preserved 
in the same way as under section 287, it should be remembered that 
under section 287 the dissentient shareholders are not entitled to the 
preservation of the status quo and the retention of their shares; section 
287 (3) merely ensures that, if the scheme goes through, they will (if 
they so prefer) receive a fair cash equivalent for their shares. In the 
present case Templeman J. used these cases to preserve the status quo 
and to frustrate a proposal to give all the shareholders a fair cash 
equivalent. 

He also relied on Re Bugle Press Ltd. but this case on section 209 
(not section 206) is distinguishable. As Lord Evershed M.R. observed 
in that case,** the wording of the section shows that section 209 is 
directed to a case “ where the offeror is independent of the shareholders 
in the transferor company or at least independent of that part or 
fraction of them from which the 90 per cent. is to be derived.” There 
is no such wording in section 206, and, as already indicated, the cases 
on section 206 allow the members of a class to have conflicting interests. 


J. A. HORNBY 


WHITHER THE PRISONER’S FRIEND? 


Mr. Fraser, a long-term prisoner, was accused of assaulting 
a prison officer. Rule 49 (2) of the Prison Rules 1964' made 
under the Prison Act 1952 states: “ At any inquiry into a charge 
against a prisoner he shall be given a full opportunity of hearing 
what is alleged against him and of presenting his own case.” Mr. 
Fraser wished to presem his case before the board of visitors with 
the help of legal representatives. The prison authorities refused. His 
legal advisers moved for an ex parte injunction to stop the prison 
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hearing until legal representation had been allowed. Chapman J. 
refused the injunction and the Court of Appeal upheld his refusal 
in Fraser v. Mudge and Others.’ 

Counsel for Fraser reminded the Court of Appeal of their earlier 
decision in Pett v. Greyhound Racing Association.* There on an 
interlocutory appeal they had unanimously upheld a similar injunc- 
tion in the case of a greyhound owner who stood before an inquiry 
conducted by the Association effectively accused of having ‘‘ doped ” 
one of his dogs. In that case Lord Denning M.R. had declared that 
when a person’s “reputation and livelihood”’ were at stake‘ or 
“any matters of serious import ” * he “‘... not only has a right to 
speak by his own mouth. He also has a right to speak by counsel or 
a solicitor.” * Davies L.J. in that case also supported a right to 
Tepresentation in matters affecting a person’s “future or liveli- 
hood ” unless express words were there denying him such a right.’ 
Russell L.J. found that there was a common law right in the 
plaintiff “to do by agent or representative, including counsel, that 
which under the procedure he is entitled to do.” * 

However, in the Fraser case Lord Denning distinguished Pett on 
the grounds that “ disciplinary cases fall into a very different 
category.” * The essence of a disciplinary hearing, whether in the 
armed forces or in prison, was that breaches of discipline had to 
be heard and decided quickly. The only requirement was that those 
who heard such cases had to act fairly: they had to “let the man 
know the charge and give him a proper opportunity of presenting 
his case.” ** Roskill L.J. distinguished Pett on the grounds that in 
Pett there had been a contractual relationship and the plaintiff’s 
licence could be revoked. The prison rules were based on the need 
to make “ proper, swift and speedy decisions.” ! Ormrod L.J. dis- 
missed the claim with the words “...it is for Parliament to make 
rules as they think flt.” 1? 

Regrettably, all this leaves the right to legal representation as a 
claimed requirement of natural justice no clearer than before. A 
leading commentator has observed that “ The right to legal repre- 
sentation may prove to be part of natural justice in suitable cases, 
but this is not yet clearly established.” }* The three very different 
grounds for dismissing Fraser’s claim, or more accurately for hold- 
ing that he did not have an arguable case," have not advanced or 

2 [1975] 1 WLR. 1132; [1975] 3 AN E.R. 78. 

3 Fea 1 Q.B. 125; [1968] 2 W.L.R. 1571. 

4 [1968] 2 W.L.R. 1471, 1476B. 

Ibid., at p. 1476E. 
Ibid., at 


. 1478F. 
W.L.R. 1132, 1133H. 
10 Ibid., at p. 1133H. 
11 Ibid. at p. 11E. 
13 Ibid., at 114G. 
13 Wade, Law (3rd ed.), 1971, p. 213. 
14 Per Lord Denning M.R. [1975] 1 W.L.R. 1132, 1134A. 
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‘helped to define such a right. With all respect to the judges in 
Fraser, there is every reason to think that Fraser had an arguable 
case and that the matter should have been fully explored in the 
courts rather than being disposed of at the interlocutory level. 

1. Disciplinary Matters. It seems strange that Lord Denning 
should feel that different weight should be given to the requirements 
of natural justice merely because a proceeding can be termed 
“ disciplinary.” As Professor H. W. R. Wade has pointed out, “A 
disciplinary power is a power to inflict punishment for an offence, 
and if there is one case more than another which demands fair 
procedure and the right of self-defence, that is it.” +* It must be at 
least arguable that in suitable disciplinary cases legal representation 
ought to be allowed. The Pett case itself can have been hardly 
anything other than a “‘ disciplinary ” case and yet there the Master 
of the Rolls favoured such representation. 

2. Contractual and Statutory Situations. Despite Roskill L.J.’s 
view, it seems difficult to distinguish Pett on the grounds that there 
was in that case a contractual relationship.'* In this area of law the 
rules of natural justice apply much more obviously in the case of 
statutory tribunals than in the case of tribunals set up by con- 
tractual régimes.’ If the courts imply terms relating to natural 
justice in contractual situations such as Pett, then there is an even 
stronger case for implying such terms in statutory situations where 
the legislature must be presumed to wish the tribunal to conform to 
the requirements of natural justice. This is particularly so where 
the charges and punishments involved are analogous to those in the 
lower criminal courts.1* Again with respect to Roskil L.J., a 
prisoner’s loss of liberty by way of loss of remission is as important 
to him as a greyhound licence is to a greyhound owner. 

3. The Rules. Ormrod L.J. seems to have taken the view that it 
is up to Parliament to make rules regarding such matters as legal 
representation. If the implication is that the courts should never 
act where Parliament has left the matter open, then this seems to 
strike at the traditional technique used by the courts whereby they 
read rules of natural justice into statutes by implication.’* Taken to 
its logical conclusion, Ormrod’s dictum in this case would herald a 
new era of judicial non-activism in this field of law and would 
ignore Frankfurter J.’s warning that “The history of Liberty has 
been the history of procedural safeguards.” "° If we look at the 
actual rules laid down by Parliament in this case we see that a 
prisoner may present his own case. If we add to this Russell L.J.’s 

15 Wade, op. cif., at p. 200. 

18 11975] 1 W.L.R. 1132, 1134. 
11 Do Smith, Judicia] Review of Administrative Action (3rd od.), 187-188. 
18 Maximum punishments that can be imposed by a board of visitors include the 
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idea of a common law right to have a legal representative do for 
one what the rules allow one to do oneself, we have a very arguable 
case that Parliament has permitted prisoners to have legal repre- 
sentation. This is reinforced by the fact that where Parliament has 
felt such representation undesirable, it has expressed itself un- 
ambiguously.” 

4. Speed. There is a strong policy element in the Fraser decision. 
Lord Denning emphasised that disciplinary cases had to be “‘ heard 
and decided speedily.” ™ Permitting legal representation would cause 
delay. This is a forceful point to make in the case of a minor charge 
such as would be dealt with by a commanding officer in the forces 
or by the warden in a prison. But it is submitted here that a hearing 
before a board of visitors, like a court-martial, is serious enough 
to warrant a right to legal representation. Such representation could 
be provided virtually overnight and would not necessarily delay 
matters appreciably. 

5. Discretion, The eventual solution to this type of case may lie 
in the notion that disciplinary bodies may refuse legal representa- 
tion on a proper exercise of their discretion where they feel it is 
not justified. But they must not fetter their discretion by refusing 
even to consider representation. In Enderby Football Club v. 
Football Association** Lord Denning had explained Pett as a 
case where a tribunal had fettered its discretion.»* In the event the 
court had felt that it was a case where the tribunal should have 
exercised its discretion in favour of allowing representation.2* No 
doubt the court felt this way because a serious quasi-criminal 
charge was involved. In the Fraser case the facts offer a strong hint 
that the tribunal invariably refused representation and that there- 
fore an inquiry as to whether it had fettered its discretion was 
called for. Again it was also a case of a serious charge of a criminal 
nature where the court on investigation may have decided that the 
tribunal’s discretion had been exercised wrongly. In considering 
the exercise of a tribunal’s discretion in such a case, one must of 
course give due weight to the policy requirement of obtaining a 
speedy decision, but against this must be balanced another important 
policy consideration: 

“It is not every man who has the ability to defend himself on 
his own. He cannot bring out the points in his own favour or 
the weaknesses on the other side. He may be tongue-tied or 
nervous, confused or wanting in intelligence... If justice is to 
be done, he pee to have the help of someone to speak for 
him. And who better than a lawyer who has been trained for 
the task? ” 

31 See, for example, the Police (Discipline) Regulations 1965 (S.I. 1965 No. 
343) Rule 8 (6). 

23 [1975] 1 W.L.R. 1132, 1133H. 

23 [1970] 3 WLR 1023. 


H Ibid., at p. 1025E, F. 
25 Ibid., at p 125G. 
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It was no doubt this consideration that prompted Lord Denning also 
to remark in Pett that “ even a prisoner can have his friend.” Alas 
this was not to be so in Fraser.** 

GABRIEL MOSONYI 


RESCISSION AND DAMAGES 


Horsler v. Zorro’ is a rare example of the protection of what may 
be called the restitution interest in the law of contracts and an even 
rarer example of a modern court using the term “ rescission ” in 
its strict and proper sense. 

The material facts were that A sold B his house for a poor 
price and received B’s deposit. A then changed his mind and 
refused to complete. B rescinded the contract, recovered his deposit 
and by his amended statement of claim sought rescission and 
damages. Proceeding by way of R.S.C. Ord. 86, B secured an order 
that the contract be rescinded and that there be an inquiry as to 
what sum of money ought to be allowed and paid to the plaintiff 
“by way of damages for the non-performance of the contract.” ° 
Subsequently the quantum was assessed and certified, from which 
assessment A, who was unrepresented, appealed. Megarry J. ques- 
tioned whether it was possible for the purchaser both to rescind 
the contract and to claim damages on the rescinded contract. In his 
Lordship’s opinion it was not*; but the purchaser could recover 
such sums as would restore him so far as possible to the position 
he would have been in had the contract not been entered into.* 

No doubt this result will cause considerable difficulty to the 
generations of lawyers who have been brought up on statements 
that suggest that the innocent party can rescind the contract and 
claim damages when the defaulting party commits a serious breach." 
Lord Sumner’s dicta in Hirjl Mulji v. Cheong Yue Steamship Co. 
provide a good example *: 

“Rescission (except by mutual consent or by a competent 
court) is the t of one party, arising upon conduct by the 
other, by which he intimates his intention to abide by the 
contract no longer. It is a right to treat the contract as at an 
end if he chooses, and to claim damages for its total breach . 


2¢ Tho matter of helping prisoners to defend themselves in disciplinary proceed 
ings has now been considered in the Report of the Working Party on Adjudication 


in Prisons (H.M.S.O.). The report comes out against representa- 
tion but suggests an scheme based on help for the prisoner from 
within the prison. A dissenting recommends the general institution of a 


Prisoners Friend selected from the board of visitors itself to help the prisoner 
prepare his defence and act as an advocate in the gravest cases. 

1 [1975] 2 WLR. 183. 

2 Ibid., at p. 168A. 

3 Ibid., at p. 189F. 

4 Ibid., at p. 194B-C. 

5 Seo, e.g., Albery, “ Mr. Cyprian Wiliams’ Great Heresy ” (1975) 91 L.Q.R. 337. 
+ [1926] A.C. 497 at pp. 509-510. 
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Similar statements can be found in many other cases.’ But there 
are also cases,’ apart from those cited by Megarry J. in his judg- 
ment * which deprecate the loose use of the term “ rescission ” and 
deny that damages can be awarded on a contract that ex hypothesi 
no longer exists. Are these authorities in conflict or are they 
reconcilable? A return to basic principles may help us find the 
answer. 

Fuller and Perdue in an article on the theory of contract damages 
identified three kinds of interest that an innocent party might seek 
to protect 1°: (1) the restitution interest where the law aims to 
restore to the innocent party any valuable benefit he has conferred 
on the defendant, and where the object is the prevention of unjust 
enrichment; (2) the reliance interest where the law awards damages 
for the purpose of undoing the harm which the plaintiff’s reliance 
on the defendant’s promise has caused him, and where the object 
is to put the plaintiff in as good a position as he was in before the 
promise was made '!; (3) the expectation interest where the object 
is to put the innocent party into the position he would have been 
had the contract been performed. 

One party to a contract has long been permitted when the other 
commits a serious breach, whether by failure of performance or 
by renunciation, to elect to disregard the contract and to protect 
his restitution interest. Familiar examples are the common law 
actions for money had and received, quantum meruit™* and 
quantum valebat." When the innocent party chose to bring his 
action in restitution on one of these common counts to recover any 
valuable benefits he had conferred on the other party, he was 
required to rescind the contract.** Whatever the reason for the 


T See e.g. Heyman V. Darwins Ltd. [1942] A.C. 356 at p. 361; White v. Ross 
[1960] N.Z.L.R. 247; Carr v. J. A. Berriman Pty. Ltd. (1953-54) 89 CLR. 327 at 
p. 343. 

3 Seo e.g. Heyman v. Darwins Ltd. [1942] A.C. 356 at pp. 373, 399; Bines v. 
Sankey [1958] N.Z.L.R. 886 at p. 893; Ward v. Ellerton [1927] V.L.R. 494 at p. 498. 

® [1975] 2 W.L.R. 183 at p. 189. 

10 See Fuller and Perdue (1936) 46 Yale L.J. 52, at pp. 53-54. 

11 The fmocent party elects to recover the sum of damages which restores him 
to the position he was in before the contract was made and which compensates him 
for expenditure thrown away as a result of the breach. This measure of recovery 
is cspecially useful when the innocent party cannot show that the value of the 
expectancy exceeds the contract price or where the profit is so speculative as to 
be incapable of assesxment. See e.g. Wallington v. Townsend [1939] Ch. 588; Reed 
v. Anglia T.V. Ltd. [1972] 1 QB. 60; McRae v. Commonwealth Disposals Com- 
mission (1951) 84 CL.R. 377. 

12 2 Smith’s Leading Cases (13th ed., 1929), at p. 35 (the note to Cutter v. Powell 
(1795) 6 T.R. 320); WilHston (1901) 14 H.L.R. 317 at p. 318. 

13 Seo e.g. Giles v. Edwards (1797) 7 T.R. 181; Dutch v. Warren (1720) 1 Str. 406. 

14 Soe e.g. Planché v. Colburn (1831) 8 Bing. 14. 

15 See e.g. Bartholomew v. Markwick (1864) 15 C.B.Qes.) 711. 

16 Weston v. Downes (1778) 1 Doug. 23; Cutter v. Powell (1795) 6 T.R. 320; 
Winfield, Ths Province of the Law of Tort (1931), at p. 156 n. 6. The innocent 
party lost his right to rescind if he could not make precise restitution: Hunt v. Silk 
(1804) 5 Bast 449. This and other Hmitations on the right to rescind and seek 
restitution (see e.g. Street v. Blay (1831) 2 B. & Ad. 456) are evidence of a reluctance 
to permit the expansion of a restitutionary remedy when the law of contracts provided 
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tule may originally have been?’ its theoretical consequence was 
that the innocent party’s action for rescission and restitution came 
to be regarded as an action “‘ dehors the contract ” ** and not as. 
an action based on the contract. Theorists explained that since the | 
contract was rescinded ab initio and deemed never to have existed, 
the innocent party could have no right to recover damages on the > 
contract, but could seek restitution on the grounds ‘that the. 
defaulting party had been unjustly enriched.’* The notion that ` 
the restitutionary remedy was non-contractual seemed to be further 
supported by the fact that when an innocent party sought to 
rescind a contract for the defaulting party’s breach in a Court of 
Equity he was never awarded damages,” but was limited to such 
consequential relief as it was in the power of a Court of Equity to - 
grant, as for example the delivery-up and cancellation of a con- 
tract 7+ and the restoration of property which had been handed 
over pursuant to a transaction.’ Thus to both equity and common 
lawyers alike, rescission was a process which restored the innocent 
party as far as possible to the position he was in before the contract 
was made by treating the contract as never having existed. 

When the defaulting party committed a serious breach of con- 
tract, the innocent party was also entitled to maintain an action 
on the contract for damages. This was an alternative to his action, 
in restitution ° and the measure of recovery was the sum that 
placed the innocent party into the position he would have been in 
had the contract been performed. If he chose to sue on the contract 
for damages, the question arose whether he had to perform his 
obligations when it was clear either because of an actual failure in 
performance or because of a renunciation that the defaulting party 
would not perform his promises. As soon as it became generally 
accepted that parties to a bilateral contract were presumed to 
bargain for the performance of a promise and not for an exchange 





an. aromate tino: Hence .Williston’s statement that the general principle “ must 
be taken only very considerable qualifications as a .stataiient ot: the. day 
England.” Piitan (190) 14 H.L.R. 317 at p. 318. 

17 ‘Ths reason imay.have beeni the neod to proveni a plaint fom faking edveniags 
of the informal nature of the pkadings in the common counts to surprise his 
opponent at the trial by relying on the terms of an agreement which had not been 

pleaded. See Stoljar (1959) 75 L.Q.R. 53 at pp. 56-58, 61 n 42. For 
precedents showing the informal nature of the pleadings in the common counts see 
Dawson and Palmer, Cases on Restitution (2nd od., 1969), at pp. 5-6. 

18 Fibrosa Spolka Akcyjna v. Fairbarn Lawson Combe Barbour Ltd. [1943] A.C. 
32 at p. 47. 

19 Seo e.g. hbase The Lew of Quer Conioct (1359; at p. 51. But this was 
not invariably so. Some contract scholars have denied that restitution for breach 
of contract is quagi-contractual: Woodward, The Law of ua ennot (1913), 
para. 260; Stoljar, The Law of Quasi-Contracts (1964), Ch. 8; Corbin, Contracts 
(1950), pare. 1106. For their reasons for so doing see Dawson (1959) 20 Ohio St.L.J. 
175 at p. 190. See generally Perillo (1973) 73 CoLL.R. 1208. 

30 Snell, Principles of Equity (17th ed., 1973), at p. 633. 

31 Kmg V. King (1833) 1 My. & K. 442. 

23 Snell, op. crt., at p. 601. 

33 Williston, loc. cit., at p. 329; 2 Smith's Leading Cases, at p. 35. 
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of promises™ (ie. that promises in a bilateral contract were 
mutually dependent) the innocent party was held excused from 
having to perform his outstanding promises if the other party would 
not, or did not, render the counter-performance. But lest he should 
be thought to have waived his right to refuse to perform, the 
innocent party was often careful to notify the defaulting party that 
he treated himself as discharged.* This notification was also said to 
effect a rescission of the contract, but this was clearly inviting con- 
fusion with the restitutionary remedy, for although the innocent 
party had a defence and an excuse for non-performance, he treated 
the contract as still existing and brought his action upon it for 
damages.** In Professor Williston’s words: “‘If the contract is 
. put an end to, no action can be brought upon it. If an action may 
be brought upon it... it is not put an end to.” 7” 

Thus it would appear that there is no real conflict between state- 
ments which indicate that if a contract is rescinded no damages 
are recoverable and those that indicate that damages are recover- 
able notwithstanding a rescission. When it is said that the innocent 
party rescinds the contract because of the defaulting party’s breach 
of contract, one of two things may be meant."* It may mean that the 
innocent party is electing to protect his restitution interest and is 
treating the contract as non-existent: this was the meaning that 
‘Megarry J. ascribed to the plaintiff’s claim for rescission in Horsler 
v. Zorro.” Or it may mean that the innocent party is bringing an 
action on the contract for damages and is treating himself as 
discharged from his further obligations. This is a loose use of the 
term rescission and is no more than a shorthand way of saying that 
one party is not bound to perform those promises which are 
dependent on the performance by the other party of his promises. 

Two further points may be made. The plaintiff was held 
entitled to claim a sum which Megarry J. called “limited 
damages ” ° which enabled him “‘so far as possible to be restored 
to his former position in the same way as if the contract had never 
been made.” *! Thus the plaintiff would have been entitled to 
recover his deposit and other expenses “incurred in carrying out 
obligations under the contract.” ° This appears to be the protection 
of the reliance interest by an action on the contract: can this be 
justified theoretically? 

When a contract has been rescinded and no longer exists, the 
theoretical basis of recovery is unjust enrichment: the defendant 


24 Kingston v. Preston (1773) 2 Doug. 684 at p. 689; K. & G. Construction Co. 
Ltd. v. Harris, 164 A. 2d. 451, at pp. 454-455 (1960). 

25 Morison, The Principles of Reacission of Contracts (1916), at pp. 8, 18, 69. 

26 Williston (1901) 14 H.L.R. 421 at p. 425. 

37 Ibid., at p. 423. 

3s For other metnings of the term rescission re A. Bate (1955) 19 Conv.Qus.) 116. 

29 But it ts difficult to understand his Lordship’s references to the innocent perty’s 
right to nominal damages: [1975] 2 W.L.R. 183 at pp. 193g, 1940. 

30 Ibid., at p. 195f. 

31 Ibid., at p. 194b-c. 32 Ibid., at p. 195d. 
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must restore the value of benefits received pursuant to the trans- 
action. However, receipt of a valuable benefit is a flexible concept 
and may be defined to include anything for which the defendant 
bargained and was willing to pay a price.” Thus in Planché v. 
Colburn * the defendants engaged the plaintiff to write a book on 
ancient armour for their periodical publication “The Juvenile 
Library.” When the defendants ceased publication the plaintiff 
rescinded the contract and recovered in quantum meruit for work 
done on the book although it was not tendered to, and was plainly 
useless to, the defendant. But the innocent party’s right to restitu- 
tion is not commensurate with a right to be fully restored to his 
contract position: in particular unbargainedfor reliance expendi- 
ture cannot be recovered.** Thus in Whittington v. Seale Hayne ** 
a poultry farmer entered into a lease in reliance on an innocent 
misrepresentation that the premises were in a sanitary condition. 
The lease obliged him to effect any repairs required by the local 
authority. He took possession of the premises and spent £750 on 
stock. The premises were insanitary and as a consequence his 
poultry died or became valueless and the local authority required 
him to repair the drains. He was held entitled on a rescission of the 
contract to recover in respect of the expenditure on the drains, 
but not in respect of the poultry which was unbargained-for reliance. 
This explains why Megarry J. accepted thut complete restitutio 
might be impossible?’ and limited the innocent party’s right of 
recovery to “expenses incurred whilst carrying out obligations 
under the contract.” ° Accordingty, if one accepts the view that 
“receipt of a valuable benefit” includes expenditure incurred in 
carrying out obligations under the contract (le. bargained-for 
reliance), the order made in Horsler v. Zorro is consistent with the 
protection of the innocent party’s restitution interest consequent on 
a rescission of the contract.*” 

However, the need for such an elaborate explanation of the extent 
of recovery on a rescission prompts the question whether our basic 
theoretical premises are correct. If unjust enrichment is the basis 
of recovery, why should the plaintiff recover anything in respect of 
a benefit not received by the defendant? If the plaintiff has mis- 
conceived his cause of action, why should we artificially extend the 





38 Fuler and Perdue, loc. cit, at p. 72. Restatement, Contracts, para. 348, 
comment a. 

% (1831) 8 Bing. 14. Cf. Restatement, Contracts, para. 348, (c) and ilustration 
7 which takes a narrower view of valuable benefit. 

35 Restatement, Controcts, para. 348 (b). 

36 (1900) 82 L.T. 49. See also Newbigging V. Adam (1886) 34 Ch.D. 582; Goff and 
Jones, The Law of Restitution (1966), at p. 127. 

37 [1975] 2 W.L.R. 183 at p. 194b-c. 

33 Ibid., at p. 195d. 

39 But tt is difficult to understand why a purchaser is entitled to recover his 
expenses, in investigating the defaulting vendor's title. (bid. nt, p. 194d.) Will it 
invariably be a valuable benefit to the defaulting vendor? This is, surely, reliance 
expenditure and 
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concept of a valuable benefit to permit the recovery of some 
reliance expenditure? If on the other hand it is thought desirable 
to award a plaintiff more than the value of the benefits he has 
conferred, is it not more rational to say that as an alternative 
contract remedy he is entitled to rescind the contract and be 
indemnified for essential reliance *° expenditure? There is, surely, a 
need for a reappraisal of the whole relationship between contractual 
and quasi-contractual remedies for breach of contract ® and in 
particular of the question whether restitution is an action dehors 
the contract which is dependent on a full-scale rescission. 

Yet it must be admitted that the present confusion in the meaning 
of “ rescission ” gives a certain flexibility to remedies for breach of 
contract. By using the term im its strict sense, a court is able to 
limit an undeserving plaintiff to the protection of his restitution 
interest where it considers that he ought not to recover damages for 
the loss of his expectancy. By the same device a court is able to 
prevent forfeitures “* and the recovery of unpaid deposits under a 
clause in the rescinded contract.‘? Whether one thinks this is 
desirable must ultimately depend on how much importance one 
attaches to the predictive element im the law. 

From a practical standpoint, however, the moral of Horsler v. 
Zorro is clear: if one party seeks damages for a serious breach of 
contract and wishes to advise the other party that he considers 
himself excused from further performance, he should not say that 
he is rescinding the contract. 

Francis DAWSON 


4° Fuller and Perdue, loc. cit., at p. 78. ee ee ee 


41 Seo generally Treitel (1967) 30 M.L.R. 139; Perillo (1973) 73 Col.L.R. 1208. 
43 Pierce v. Staub, 62 A. 760 (1906); Loo (1966) 19 Vand.L.R. 1023 at p. 1044-1045. 
43 Johnson v. Jones [1972] N.ZL.R. 313; Coote (1972-73) 5 N.Z.U.L.R. 292, 


was a novel statement of the law without or thority.” 
As to authority, Professor Williston’s article [(1901) 14 HLR. 317] contains what 
is still perhaps the best collection of English a J. The 
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HEARSAY: MOVING WITH THE TIMES 


Ir is curious that it should have taken 27 years for the point in R. v. 
Halpin * to be decided; it is even more remarkable that the drafts- 
man of the Companies Act 1948 should have left what seems a 
deliberate obstacle in section 426? which his predecessor in 1916? 
was content to ignore. 

In 1965 Parliament had to patch up a deficiency m the common 
law; * the Court of Appeal a decade later felt that “the common 
law should move with the times.” * The latter, in the light of the 
Criminal Law Revision Committee’s report * and the dicta of Lord 
Reid in Myers case,’ is not easily explained. 

The facts in Halpin were straightforward. The appellant was con- 
victed of conspiring to cheat and defraud a borough council He 
occupied a leading position in a limited company which had made 
false claims for work done. The Crown adduced in evidence an 
extract from the returns kept by the Companies Registrar to estab- 
lish that the appellant was a director and shareholder at the material 
time. He was convicted and appealed on the ground, inter alia, that 
the evidence was hearsay and inadmissible.* Counsel for the appel- 
lant submitted both at the trial (where the argument was rejected) 
and on appeal that for the document to be admissible first of all it 
“ must be brought into existence and preserved for public use on a 
public matter. Secondly it must be open to public inspection. Thirdly, 
the entry . . . must be made promptly after the events which it 
purports to record and, fourthly and lastly, the entry must be made 
by a person having a duty to inquire and satisfy himself of the truth 
of the recorded facts.” ° 

The first two points were not subjects of dispute. The third was 
dealt with peremptorily by the Court of Appeal *°: “It is right to 


1 [1975] 2 All E.R. 1124 (C.A.) coram: Geoffrey Lane L.J., Wien and Stocker JJ. 
è kopt and 


the mandatory words “shall . . . be received in evidence” without the caveat. 

4 The decision in Myers v. D.P.P. [1965] A.C. 1001 (ELL.) was overruled by 
the Criminal Evidence Act 1965; that statute is only concerned with the admissibility 
of trade or business records. Seo generally Cross, Evidence (4th ed., 1974), p. 404 
et seq. 

5 Per Geoffrey Lane L.J. [1975] 2 AI E.R. at p. 1128c. 

6 Eleventh Report, Evidence (General) Cmnd. 4991 (June 1972), p. 137 at paras. 
233, 236 (i). It may be that the commentator to the report in [1975] CrimL.R. at 
p. 454 is right: Sed quoere whether clause 34 (1), (2) of the CL.R.C.’s Draft Bill 
in Annex 1 at p. 194 would have covered -Halpin’s case. 

1 [1965] A.C. at p. 1022: “ A policy of make do and mend is no longer adequate.” 

3 Cf. civil proceedings where the problem of hearsay would not have arisen: see 
Chi Evidence Act 1968, s. 9 (1) (o). 

® Dee ee ia ce 
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say that the particular entries in the file which were the subject of 
proof in the present case were, certainly as to some of them, very 
much out of time. That, as I say, was a matter which might affect 
their weight, but not in the judgment of this court their 
admissibility.” 

The Companies Act 1948 makes no specific provision as to the 
reception in evidence of the contents of statutory returns made by 
a company.’! That a company having a share capital is under a 
duty to make annual returns was not in question.™ The problem 
was whether the entry in the register had been compiled in accord- 
ance with the fourth proposition—a proposition based on common 
law rules of the nineteenth century developed within much narrower 
circumstances. Lord Blackburn’s words in Sturla v. Freccla (1880) = 
(the most often cited in this context) were examined by the court 
and seemingly distinguished; certainly the court placed upon them 
a narrow interpretation. 

“If, of course, those words were said not per incuriam they 
would in effect cover the situation in this case, because parti 
culars of births and deaths would not themselves be within the 
actual knowledge of the person making the entries in the parish 
register. It is more likely that what Lord Blackburn meant was 
entries in the register of ‘ baptisms, marriages and burials ’.” 14 
The position at common law, therefore, was that “it was a condi 
tion of admissibility that the official making the record should either 
have had a personal knowledge of the matters which he was 
recording or should have inquired into the accuracy of the facts.” 

Therein lay the difficulty. The Companies Act of 1948 established 
a registry which was obliged to service not a parish or district but a 
far greater area. The volume of work funnelled from a national 
hinterland created the need for an ample staff who, for reasons 
of financial expediency, would be unable to deal in person with 
individual company officials nor would have the resources to monitor 
corporate administration. The parochial clerk of Lord Blackburn’s 
era working within an intimate community could maintain a register 
from personal knowledge alone; in the present case circumstances 
SPR ER ee ee NS a a U E L MM 


directors (para. 6); s. 126 (1) that the copy forwarded to the Companies Rogistrar 
must be signed by a director and the secretary. S. 200 
of appointments and changes of directors and 
13 5 App.Cas. 623 at pp. 643, 644: “In many cases entries in the parish register, 
of births, marriages and deaths, and other entries of that kind, before there were 
any statutes relating to them, were admissible.” 
14 [1975] 2 All ER. at p. 1127d-e. Italics supplied. The parish clerk or 
incumbent would, of course, have had personal knowledge of tho latter as he 
would have been present, or officiated, at such formal ceremonies. 
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have dictated that his function, or its commercial equivalent, be 
performed by two: 
“ the first having the knowledge and the statutory duty to record 
that knowledge and forward it to the registrar,’* the second 
having the duty to preserve that document and show it 
to members of the public under proper conditions as 


required.” 1%, 17 


It was on this basis that the court ruled that the four conditions 
laid down by the common law had been observed—that the duty to 
note by personal observation and record that same information 
could be split between two persons so long as the former was under 
an enforceable statutory obligation to provide accurate material.** 
Accordingly 

“ [a] Il statements on the return are admissible as prima facie 

proof of the truth of their contents,” ** 


and the net product is greater convenience in proving, for example, 
directors’ identities.*° The common law should move with the times. 


JONATHAN TEASDALE 


MEANING OF “ FAMILY”: CHANGING MORALITY 
AND CHANGING JUSTICE 


OLIVE Fox and Jack Wright met in 1935 and, in Lord Denning M.R.’s 
words in Dyson Holdings Ltd. v. Fox, “lived happily ever after.” 
They did not marry but Miss Fox had taken Mr. Wright’s name: 
they lived together in all respects as man and wife until Mr. Wright’s 
death in 1961. 

The issue in the case was whether the plaintiff property company, 
Dyson Holdings Ltd., were entitled to possession of the house in 
Lewisham in which the couple had lived since 1940 and in which Miss 


18 See note 12 supra. 

16 The duty on the registrar to preserve returns is not spectfically recited in the 
Act (cf. s 12: duty to retain and register memorandum and articles) but it is 
fmplictt in both as. 426 (Inspection etc. of documents) and 428 (Enforcement of duty 

More Comm 


the Gazette 

notice of the receipt by him of elght specified types of documents including “(d) a 
company’s annual return.” See Halsbury’s Laws (4th ed.), VoL 7, p. 43, para. 60. 

17 [1975] 2 Al E.R. at p. 1128d. 

18 S, 438 provides penalties for wilfully false statements. 

19 Ibid., atp. 11280. 

20 Not that the court felt that “ convenience on its own ts an 
for precedent, tempting 


superfinous. 
1 [1975] 3 W.L.R. 744, CA, 
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Fox had continued to reside after 1961. The weekly tenancy of that 
property had been in Mr. Wright’s:name and, so far as these plaintiffs 
were concerned, until 1973 at least, he remained the tenant. In March 
of that year Miss Fox was unwise enough in asking for a statement 
of rent to sign herself “ O. A. Wright.” The damage had been done: 
the plaintiffs’ inquiries led them to the electoral roll which disclosed 
Miss Fox’s true name. Following a carefully worded letter and refusal 
to accept any rent, proceedings were instituted for possession of the 
property. Miss Fox was aged 74. 

The case turned on whether Miss Fox fell within the Rent Act 1968 * 
and could claim to be “a member of the original tenant’s family... 
residing with him at the time of his death.” If so, she was entitled to 
security of tenure as a statutory tenant. 

The county court judge found for the plaintiffs and, with expressions 
of regret, made a 28-day possession order. The Court of Appeal (Lord 
Denning M.R., James and Bridge LJJ.) reversed that decision. The 
hurdle facing the court in finding for Miss Fox was the decision of 
the Court of Appeal in Gammans V. Ekins* where it had been held 
that a defendant was not entitled to remain in possession of premises 
occupied by the tenant with whom he had lived for some 20 years “ in 
close but unmarried association.” Like Miss Fox, the defendant in the 
earlier case had adopted the tenant’s name and to all appearances 
was married. The cases were therefore on all fours. 

The argument was advanced in Gammans V. Ekins that the relation- 
ship in that case was platonic but the judgments are characterised by 
a moralistic tone. Asquith L.J. considered that it would be “‘ an abuse 
of the English language ” to say that two people “‘ masquerading ” as 
husband and wife shoukd be considered members of the same family. 
He was not prepared to hold that the survivor of a ménage who had 
“lived in sin” should acquire “a status of irremovability.”‘* In 
similar vein, although he indicated that he found greater difficulty in 
the case than the other members of the court, Evershed M.R. con- 
sidered that “it may not be a bad thing that it is shown by this 
decision that in the Christian society in which we live, one at any rate 
of the privileges which may be derived from marriage is not equally 
enjoyed by those who are not married.” © The court found for the 
landlords despite the fact that there had been recent Court of Appeal 
approval of a dictum that the legislature in using the word “‘ family” 
had intended to introduce a “ flexible and wide term” and that an 
illegitimate child, who had not been adopted, was for this purpose a 
member of a deceased parent’s ‘‘ family.” * 

In the late 1940s and early 1950s the Court of Appeal appears to 
have had an ambivalent attitude to section 12 (1) (g) of the 1920 Act. 


3 5. 3 and Sched. I (replacing a 12 (1) (g) Increase of Rent and Mortgage Interest 
amended). 


Act 1920 as 
3 [1950] 2 All ER 140, C.A. 
4 pp. 141, 142. 5 p. 143. 


* Brock v. Wollams [1949] 2 K.B. 388 citing Wright J. in Price v. Gould 
(1930) 46 T.L.R. 411. 
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Similar to the hard line in Gammans v. Ekins were the decisions in 
Perry v. Dembowski ' and Langdon v. Horton.* In contrast Gammans 
v. Ekins was distinguished in Hawes y. Evenden® where the deceased 
tenant’s mistress had given birth to his two illegitimate children and 
was held to have satisfied the statutory test. 

The emphasis on children as the distinguishing feature in Gammans 
v. Ekins and Hawes v. Evenden was apperently based upon earlier 
decisions involving interpretation of the word “ family ” in wills and 
settlements.’ The automatic transformation of the status of one un- 
married cohabitee and his or her relationship to the other by virtue 
of the birth of a child seems artificial and illogical especially in view 
of the fact that it had been clearly established that the correct test to 
be applied in the interpretation of section 12 (1) (g) was whether the 
survivor was a member of the tenant’s family and not whether they 
were members of the same family.“ The distinction received short 
shrift from Denning M.R. in Dyson Holdings Ltd. v. Fox, who con- 
sidered it “‘ so ridiculous that it should be rejected.” ** However, his 
recent conversion to (or acceptance of) stare decisis * did not allow 
him to depart from Garnmans v. Ekins because it was wrong in 
principle, nor was he willing to distinguish it on narrow grounds.** His 
basis for not following the decision was that the finding at first instance 
in Gammans V. Ekins was one of fact which in the light of Cozens v. 
Brutus * should not have been reversed by the Court of Appeal unless 
it was patently unreasonable, 

The comment of Bridge L.J.* that there had been “a complete 
revolution in society’s attitude to unmarried partnerships of the kind 
under consideration ” between 1950 and 1975 necessitating a departure 
from Gammans v. Ekins is indicative of the views of all members of 
the Court of Appeal.” James and Bridge L.JJ. expressly adopted the 
test in Brock v. Wollams that it was for the ordinary man, at the 


tenant and a son had been bom to them. The defendant was held 
not to fall within s. 12 (1) (g) of the 1920 Act on the ground that there was no 
evidence that he hed de 


of wider interpretation. ...” 

11 Langdon v. Horton [1951] 1 K.B. 666, 669. 

12 p, 748, 

13 In Millangos v. George Frank (Textiles) Lid. [1975] 1 All ER. 1076, 1085. 

14 eg. in Gammans v. Ekins the tenant was female and the relationship might 
perhaps have been 

18 [1972] 2 Al BR. 1297, H.L. 

16 At p. 751. 

17 See Denning M.R. at p. 748 and James LJ. at p. 750. 
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relevant date, to determine whether the question at issue was satisfied. 
On this basis it was not necessary and indeed, not possible for them 
to find Gammans V. Ekins per incuriam. - 

Where does the decision lead the law of domestic relations? In its 
narrowest context Dyson Holdings v. Fox accentuates one anomaly 
which already existed in the policy and interpretation of the Rent Acts. 
The Court of Appeal has recently held, in Colin Smith Music v. 
Ridge,” that a mistress in occupation of rented accommodation had 
no defence to an action by the landlords for possession, after she had 
been deserted by a tenant who had executed a deed of surrender. 
The mistress was therefore not in the position of a wife whose occupa- 
tion of the matrimonial home is treated as possession by her husband 
for the purposes of the Rent Acts.** 

The position is therefore that a mistress whose common law 
husband * deserts her, intending not to return to the home which 
she occupies, has no protection: the mistress whose common law 
husband dies is protected against eviction. 

In a wider context the case represents a further step in recent 
legislative * and judicial ** erosion of the principle that “‘ since the 


best be used to help marriage and to discourage alteratives.” ** On 
this point one cautionary note arises from dicta in the judgments. 


23 Seo the so-called “ Mistresses Charter” s. 1 (1) (e) of the Inheritance (Provision 
for Pamily and Dependants) Act 1975. 

H Cooke v. Head [1972] 1 W.LR. 518; Tanner v. Tanner [1975] 3 AN ER. 
TT6 and Eves v. alameda 3 All E.R. 768 are recent examples. 

25 Deviin, T. ke Enforcement of Morals (1965), p. 64. Se alo the following extract 
at p. 77: “ Is then the state according to our 
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There is of course no corresponding limitation in the case of a spouse.” 
The qualification must be interpreted realistically; the intention of the 
parties and not only length of cohabitation should be taken into 
account, 

The re-affirmation of the ordinary man’s view of what constitutes a 
“ family ” as the correct test presumably precludes the extension of 
Rent Act protection to a wider range of relationships, platonic or 
otherwise. It would seem that this limitation will remain so long as 
“ family ” is not taken to mean simply “ members of a household.” 1° 

The plea has recently been made in this Review that “ Family law 
should encourage individual fulfilment in the development of personal 
relationships where this involves marital, quasi marital or parental 
roles, and provide an adjustment process on the re-orientation of 
these relationships.” ® Dyson Holdings Ltd. v. Fox marks one step 
towards this objective. D. C. BRADLEY 


VOLUNTARY CONFESSIONS 


Tue rule that a confession may only be adduced in evidence if the 
prosecution prove it was made voluntarily by the accused is of 
considerable antiquity and has been discussed in innumerable cases. 
It may consequently come as a surprise to some that the House of 
Lords ghoukd recently have had to clarify the basic concept of when 
a confession is “ voluntary,” in Director of Public Prosecutions V. 
Ping Lin.* 

The material facts of Ping Lin’s case were that the police discovered 
a large amount of Chinese heroin in the appellant’s flat. During 
questioning the appellant admitted his involvement in the retail supply 
of the drug, and made several offers to help the police to capture his 
supplier, in return for his freedom. The police refused to contemplate 
such an arrangement, but the interrogating officer added “ If you show 
the judge that you have helped the police to trace bigger drug people, 
I am sure he will bear it in mind when he sentences you.” Then the 
appellant revealed his supplier’s name. 

Subsequently the appellant was convicted of an offence contrary to 
the Misuse of Drugs Act 1971, and appealed unsuccessfully to the 


27 To claim protection as a statutory tenant the widow of a deceased tenant does 
not oven have to satisfy the requirement of six months resklence with the tenant im- 
his dea 
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Court of Appeal and House of Lords, on the basis that his statements 
were not voluntary and therefore inadmissible. The decision can be 
supported on the short ground that the admission of retail dealing 
was made before the officer made the statements allegedly rendering 
the confession involuntary, but its importance lies in their Lordships’ 
discussion of the correct test to be applied when déciding whether a 
statement is voluntary. 

The question of law certified by the Court of Appeal reveals that 
confusion arose by the common trend to define ‘‘ voluntary ” in terms 
of “ inducement,” e.g. 

“ no statement which has been induced or which may have been 
induced by any promise or threat made by a in authority 
is admissible evidence against the maker of statement.” ? 


Where it is alleged that a confession was involuntary, an examination 
is logically necessary of the words and/or actions of, usually, two 
people: the person in authority and the party who confesses. In short, 
it takes two to render a confession involuntary.* 

Two problems arise from the use of “ inducement ” in this context. 
First, it suggests bad motive or an intention deliberately to extract 
a confession on the part of the person in authority. In the earlier case 
of R. v. Isequilla,* Lord Widgery C.J. held that to render a confession 
involuntary the person in authority must be guilty of “ improper or 
unjustified ” conduct ‘‘ because it is improper in this context for those 
in authority to try to induce a suspect to make a confession.” * How- 
ever, in D.P.P. v. Ping Lin, Lords Morris * and Hailsham ' (with whom 
Lord Wilberforce expressly and Lords Kilbrandon and Salmon 
impliedly agreed) disapproved of these remarks. Although actual 
impropriety on the part of the person in authority to whom a confession 
is made will certainly be relevant, their Lordships favoured a purely 
objective approach to the words and/or conduct of that person: did 
they as a question of fact cause the confession? 

“ What has to be considered is whether a statement is shown to 
have been voluntary rather than one brought about in one of the 
ways referred to.” § 

The second problem which arises from the use of “ inducement ” 
is that endless difficulties crop up when the court has to decide whether 
a certain statement could be, or was, an inducement: these difficulties 
are echoed in the question of law stated by the Court of Appeal” 
Clearly some statements will always render a confession inadmissible 
(e.g. “‘ Tell me everything or PI strike you ”) but there are a large 


2 R. v. Richards [1967] 1 All ER. 829, 830 per Winn LJ. See also R. v. Scott 
ene Lord Campbell e335 Kenny. Outlines, 19th ed., para. 
614. 

Cc 
Su 


f. R. v. Isequilla [1975] 1 All ER. 77. 
pra. 


3 
4 
5 
® DP.P. v. Ping Lin, supra, p. 178. T DP.P. v. Ping Lin, supra, p. 184. 
8 Per Lord Mortis. at p. 178. 

® Question 1 (a): D.P.P. v. Ping Lin, supra, p. 178. 
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number of borderline cases which might or might not render a 
confession involuntary, depending on all the circumstances, including 
the accused’s subjective reaction to what is said to him (e.g. “ Won’t 
your family be worried if you don’t come home? ”). 

The unanimous opinion of the House of Lords in Ping Lin’s case 
was that such technicalities should be avoided by omitting the word 
“ inducement.” The correct test was that laid down by Lord Sumner 
in Ibrahim v. R.: the prosecution must prove there has been “a 
voluntary statement, in the sense that it has not been obtained from 
[the accused] either by fear of prejudice or hope of advantage exer- 
cised or held out by a person in authority.” Their Lordships stressed 
that the question was purely one of fact: did the person in authority 
cause the accused to make a confession he would not otherwise have 
made? The point is clearly put by Lord Morris “ was it as a result 
of something said or done by a person in authority that an accused 
was caused or led to make a statement? ” 

Had the case stopped at that point, a further problem would have 
arisen in relation to the correct test to be applied to the accused’s 
reaction to the words and/or actions of the person in authority. If a 
purely subjective test were to be applied, it would be open to the 
accused to argue that his subjective, and perhaps wholly unreasonable, 
reactions to innocuous statements of the person in authority rendered 
his confession inadmissible. 

Their Lordships, especially Lords Morris and Hailsham, pre-empted 
such an argument by holding that the test is partly subjective and 
partly objective: what was this accused’s reasonable reaction to what 
was said to him? The statement of the person in authority must be 
given “the meaning which it would rationally be understood to have 
by the person to whom it was said.” * 

Reinforcement for the subjective/objective approach can be gleaned 
by the treatment in Ping Lin’s case of R. v. Isequilla.* In that case 
the accused had confessed after little, if any, police questioning, 
presumably because he thought it was necessary for him to do so. 
The Court of Appeal held that the confession was admissible in 
evidence. In Ping Lin’s case, Lords Hailsham and Morris who expressly 
disagreed with certain remarks of Lord Widgery CJ. in R. v. Isequilla 
nevertheless fully supported the decision. Such support could hardly 
be forthcoming if the correct test to apply to Isequilla’s reaction to 
police questioning were a purely subjective one. The merit of Ping 
Lin’s case is that it eliminates some of the technicalities from this 
area of the law and opens the way for the operation of plain “ common 
sense,” 14 probably a fairer result for all involved. 


Victor JOFFE 





10 [1914] A.C. 599, 609. 

11 The formulation adopted by the Judges’ Rules, Practico Note [1964] 1 All 
E.R. 627, with the addition of “or by oppression,” a matter not considered in 
Ping Lin’s case. 

13 DPP. v. Ping Lin, supra, p. 178 per Lord Mortis. 18 Supra. 

14 [1975] 3 A E.R 175, 178f per Lord Mortis; at 185a per Lord Hailsham. 
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THe DEATA OF ConTRACT. By Grant GOMORE. [Ohio State 
University Press. 1974. 151 pp. $8.00.] 


A VISITOR from another world who was asked to devise a set of rules 
applicable to the area we call “ contract,” would almost certainly begin by asking 
about the losses which the rules would be intended to compensate. He might 
well analyse those losses into categories such as reHance, restitution and 
expectancy as a first step in working out his system of rules. The details of 
the rules he might arrive at are unimportant, it is the procedure of working 
from loss to rule which is the thing. On the whole, this was the traditional 
common law way of doing things. One 
innovations which took place in the nineteenth century in both this country 
and the United States in the field of contract, was a tendency to do precisely 
the reverse i.e. to start with the rules and to apportion the loss according 
to a systematic deduction from those rules. This of course was a traditional 
approach for Continental jurists. The importation of this tradition is an 
event of the greatest importance. Its first manifestation is a rash of treatises 
on contract, a subject which before the nineteenth century was singularly 
lacking in literature (seo Simpson (1975) 91 L.Q.R. 247). Since these treatises 
are the work for the most part of practising lawyers, the appearance of this 
literature probably is a reflection of the rapidly changing economic climate 
which was giving an entirely new significance to the protection of the 
“expectation interest.” Their Continental borrowings are probably a reflec- 
tion of changes which had taken place in the education of those entering 
the legal profession in the eighteenth century. In truth, so far as the common 
law world ts concerned these treatises may be said to have invented ‘‘ Contract.” 

Anyone reading Professor Gilmore’s amusing and entertaining book with 
no knowledge of his background, is likely to find himself misled into believing 
that what we may call “the game of contract” was discovered somewhere 
around the last quarter of the nineteenth century. Professor Gilmore’s 
account is divided into two parts: discovery of “ Contract” and decline and 
fall of “ Contract.” “ Contract ” he alleges, was the discovery of Christopher 
Columbus Langdell, first Dean of the Harvard Law School and pioneer of 
the “Case Method” (on whose origins and application in Langdell’s hands 
Professor Gilmore is highly entertaining). The philosophical basls for the 
theory was duly provided by Holmes in “The Common Law,” and the 
detailed implications worked out by Williston in his monumental treatise of 
“ Contracts ” in “ meticulous, although not always accurate, scholarly detail.” 

One finds it very difficult to know what to make of this (not least because 
Holmes is in pari delictu with Langdell who he thought represented the 
powers of darkness “he is all for logic ”). Professor Gilmore alleges Holmes 
substituted an “ objecttvist” approach for the “‘ subjectivist’’ approach the 
courts had been following “almost instinctively” up to that time. Such an 
assertion makes one wonder whether Professor Gilmore is really aware of 
what the “subjectivist: objectivist” debate in “The Common Law” is all 
about. Holmes’s “ objectivism ” is only comprehensible in terms of his rejec- 
thon of the “ subjectivism ” of Hegel. It seems improbable that Holmes (whose 
best remembered statement is “The life of the law has not been logic: it 
has been experience ”) intended to set up an alternative set of premises from 
which to build yet another law of contract. Langdell and Holmes did not 
bring about the passing of the “Golden Age”: it had passed, at least in this 
area, long before the last quarter of the nineteenth century. 
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tected?” we will see that §75 with its attempt to define a “ bargain ” is not a 
bad shot at answering this. Moreover, except to the devisers of contract 


SALE oF Goops, By D. W. Greic. [Butterworths. 1974. xxi + 340 
pp. Hardback £6-00. Paperback £4-00.] 


book plunges into “Part One—The Property in the Goods” (the rest of the 
book is “Part Two—The Contractual Aspect”). Part One starts 
chapter on the nature of the contract which deals with the usual matters 
quite well. There is one exception: the student is given no clear idea of 
galo differs from hire-purchase unless he is of the 
referred to in footnotes. The point is picked up 
(mplied Terms) Act 1973 gives a new significance to 


in the equivalent section in the new Benjamin. 
second chapter on the “Transfer of Property to Buyer” clearly 
that the book should have had a section on the formation of the contract, 
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cussion of the significance of the of property (on which Attyah is so 


Mar. 1976] REVIEWS 231 


good); and one has to walt another four chapters before looking at its main 
consequence, the passing of risk Gn a catch-cverythingleft-over chapter 
called “ Factors Affecting Liability ’”). 

The last chapter in Part One on “Transfer of Title by a Non-Owner” 
ig good. It is, though good, rather heavy going on the nature of a title 
by estoppel; and the opening paragraph of the market overt section says 
far too much in too few words to be clear. Professor Greig voices the 
suspicions as to the motives of the Court of Appeal which were immediately 
mine when I read Reid v. Metropolitan Police Commissioner [1973] Q.B. 
551—that they would much prefer to have had a finding by the trial judge that 

in good faith. Incidentally, in this chapter a whole Hne 
from page 85 is reprinted between two paragraphs in page 87—1ronically 
it begins and ends with the word “ same.” 

Any teacher who considers recommending Professor Greig’s book will 
need to expend a good deal of thought on ensuring that he grasps the 
relationship between chapters 4 and 5 in the second Part entitled “ Con- 
tractual Aspects.” The author must expect the reviewer to make noises here, 
because he admits that “In contrast to current academic tradition the course 
of the present investigation will be to concentrate on the law of sale from 
its remedies aspect.” I am not sure what gains there are from this approach. 
Chapter 4 called “Performance of the Contract” contains under the 
rubric of “ Delivery,” apart from the usual stuff on that subject, the topics 
delivery of the wrong goods including section 13 and delivery of the 
wrong quantity; it contains material on payment, acceptance and rejection. 
Chapter 5 entitled “Bases of the Buyer’s Remedies” deals with remedies 
based on the seller’s misstatements, the right to repudiate, and the implied 
obligations, the latter including again some treatment of section 13. One 
topic which seems to me to suffer as a result of the way the material is 
divided up is loss of the right to reject, material relevant to which topic is 
partly in one chapter, partly in the other. Still, this aside, the treatment 
of the implied terms is good, with the one reservation that I was unable 
to appreciate quite what approach to the condition under section 12 the 
author is advocating when he writes, “It would not be impossible for tho 
courts to rephrase the question, has that condition been broken, and to 
ask instead whether the conduct of the defaulting party in the circumstances 
amounts to a breach of the condition.” 

Chapter 6 entitled “Factors Affecting Liability ” is pretty much a dustbin. 
Into it go mistake, frustration, risk, exemption clauses, products liability, 
rescission for innocent misrepresentation and criminal remedies. This chapter 
underlines the point that the law teacher wishing to use this book for his 
students will need to familiarise himself with its organisation very carefully 
at the outset. I found the section on products liability good. The part of 
the section on exemption clauses referring to fundamental breach and 
fundamental term was unhelpful. He says that in non-consumer sales the 
common law rules co-exist with the fair and reasonable teat expounded by 
the 1973 Act. It is not clear, however, whether he is suggesting that a 
court could theoretically still under Harbutts Plasticine Co. Ltd. v. Wayne 
Tank and Pump Co. Ltd. [1970] 1 Q.B. 447 disregard an exemption clause 
despite the fact that it held it to be fair and reasonable, or whether the job 
of the common law rules is confined to ascertaining whether the exemption 
clause as a matter of construction covers the events which have happened so 
that one knows whether to apply the statutory test. The section on rescission 
for innocent misrepresentation overstresses the doubts as to whether the 
remedy was possible in a contract for the sale of goods before the 1967 
Act and whether that Act covers it. But perhaps this is attributable to an 
understandable antipodean deference to Riddiford v. Warren [1901] 20 
N.ZL.R. and Watt v. Westhoven [1933] V.L.R. 458. 
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In Chapter 7 on The Buyer’s Remedy in Damages I found the account 
of Wertheim v. Chicoutimi Pulp Co. [1911] A.C. 301 interesting, though 
requiring careful reading. Chapter 8 on the remedies of the seller takes issue 
with the reasoning of Ward Ltd. v. Bignall [1967] 1 Q.B. 534 on the ground 
that it is possible to distinguish the facts of that case from Gallagher v. 
Shilcock [1949] 2 R.B. 765 because the buyer’s conduct in the former was 
tantamount to repudiation of the contract, whilst in the latter it was not, so 
both decisions could be regarded as correct. But as Professor Greig admits 
the present position is that in all cases falling under section 48 (3) the 
contract will always be rescinded. 

In view of the fact that Professor Attyah’s well-established work on the 
same subject goes into a new edition in September, there must be some doubt 
as to the inroad which Professor Greig’s book can make into the available 
textbook market. On the whole Professor Attyah’s is the more inctsively 
written work which I shall continue to recommend if the new edition is 
up to standard. (It also bas the advantage of dealing directly with export 
sales, whereas Professor Greig’s book does so only incidentally and with 
insufficient explanation.) Unfortunately the purse of most students does 
not extend to buying two books on the same topic. 

J. WHITMORE. 


ADVERTISING AND LABELLING LAWS IN THE COMMON MARKET. By 
R. G. Lawson. [Bristol: Jordans. 1975. 393 pp. (incL index). 
£20.] 


Wrratn the limitations prescribed for him, or by him, Dr. R. G. Lawson 
has compiled an excellent guide to laws governing advertising and labelling 
within the Common Market. Its merits, and its deficiencies, are well summed 
up in the Foreword written by Mr. John Braun, Head of the Consumer 
Protection and Information Division of the Commission of the European 
Communities, Brussels, who describes it as “not a disquisition on law but a 
guide to laws.” Mr. Braun warns us not to look for “analysis, philosophy, 
commentary or even italicised footnotes of cases.” One is tempted to retort 
that probably analysis, philosophy and commentaries will not be missed, but 
a law book without citation of cases has only a diminished value. But, says 
Mr. Braun, practising lawyers, public servants, protagonists for consumer 
interests, marketing men or students will find it helpful. Let us hope so, 
because Dr. Lawson has obviously put in tremendous labour in marshalling 
the laws governing advertising and labelling in each of the Common Market 
countries. This review examines the result of his work so far as the laws of 
the United Kingdom are concerned. 

The subject is divided into (1) General controls on Advertising, (2) Tho 


(the word used in the Act) are indicated by (a), (b), etc., and in the other by 
(aa), (bb) and so on. It could be confusing! When examples of the matters 
are given, there is no indication of the cases on which they are founded. 
We are told, for example, that a supermarket, when prosecuted for offering 
goods at a special price, successfully pleaded that the error was due to a 
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greatest importance, but the reader is not told where he could find a report 
of the case, Tesco v. Nattrass. Unless the facts and argument of the Tesco 
caso are examined, the example is useless. 

In the section on General Controls, in one of the examples on defamation, 
we are told that it was held to be defamatory to portray an amateur golfer 
as endorsing a chocolate product—the innuendo was that he had prostituted 
his amateur status. The practitioner experienced in defamation will at once 
recognise Tolley v. Fry, but oe men, students, etc., should be told 
where they could find more about the place of innuendo in relation to 
defamation. 

Under the heading of Common Law for the United Kingdom, contract is 
dismissed in four lines, yet the distinction between an “offer” and an 
“ invitation to trade” ought not to be ignored in a guide to advertising law. 
It is well established that if a person issues advertisements that he has articles 
to sell, or houses to let, such advertisements are offers to negotiate—offers 
to receive offers—offers to chaffer (Bowen L.J. in Carlil v. Carbolic Smoke 
Ball Co.). And of course there are advertisements which are offers “to the 
world at large,” as in the Carlill case). Nor is there any indication of the 
legal status of an advertising “agent” who as a matter of fact, when he 
enters into a contract with a media owner, does so as a principal and not 
as an agent in the ordinary legal sense of that word (Emmett v. de Witt). 

It is submitted that a “ guide,” if that is the right word, should in itself be 
a guide to leading decisions of the courts, and at least provide some indication 
of the provisions of various statutes. Advertising on television or radio 
certainly is controlled by the Independent Broadcasting Authority under the 
terms of the Sound Broadcasting Act 1972 and advice can be obtained from 
the Authority, but the Rules as to Advertisements in the Television Act 1964 
still outline the essentials of legal advertising. But they are not mentioned. 
Nor is it satisfactory to inform a poster or sign advertiser that his display 
“may” also have to comply with the Town and Country Planning (Control 
of Advertisements) Regulations 1969 and that inquirles should be directed 
to the Department of Environment. It is probably more appropriate to consult 
the officials of the local planning authority first! The omission of reference 
to the Consumer Credit Act 1974 can no doubt be explained by the difficulties 
which always accompany new publications. 

These criticisms are put forward as suggestions for improvements for the 
future. It is intended that a completely revised edition will be published 
annually and there is certainly a demand for such a publication. Advertising 
and labelling legislation is bound to increase rapidly and the demand for more 
information on the protection of consumers from excessive zeal on the part 
of sellers of products is a rising demand. 

Dr. Lawson has taken the first steps on an important adventure and the 
future for this publication should be bright. 

W. J. Leap. 


EEC Anti-Trust Law: PRINCIPLES AND Pracriœ By D. 
Barounos, D. F. Harri, J. Rayner James. [London: Butter- 
worths. 1974. xxxv + 440 pp. £15-00.] 


Tus practitioners’ book describes the antitrust law of the Common Market 
clearly and with many i[ustrations from the case law. Short introductory 
passages, explaining the concept of the Common Market, the reasons for 
encouraging international specialisation and so forth illuminate the more 
detailed treatment of the rules which follows. The authors also refer to 
policy writings, for instance by von Greuben, the Commissioner formerly 
responsible for competition, and the Competition Policy Reports now issued 
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annually by the Commission. In deciding how that body will exercise the 
wide discretion entrusted to it under Article 85 (3) of the Treaty, or in 
deciding whether conduct falls within the prohibitions of Article 85 (1) or 
86 the Commission’s views are important. 

The book should enable practitioners to find the relevant law, but 
readers are left to think out for themselves the consequences of important 
cases in many difficult areas. When the Dyestuffs case is discussed at p. 22, for 
instance, there is no reference to the critical literature and. no advice as to 
how undertakings subject to competition from only a few other. firms should 
raiso their prices. When discussing the recent ruling of the Community Court 
in Café Hag, no mention is made of the possible distinction drawn by the 
Comptroller General of Patents at a C.B.L conference in London, or by 
Professor Cornish in this Review, between an action for infringing a trade- 
mark and one for passing off when the get-up is unduly similar. There are 
some references in the book to Professor Waolbroeck’s excellent analysis in 
the Mégret series and one or two to the CMLL. Rev., and the Bulletin of 
the Commission, but little else. 

The treatment of provisional validity is made difficult by the order in 
which the book is written. The authors very sensibly consider exemptions 
under Article 85 (3) before nullity under paragraph (2), but the provisions 
in Regulation 17 about notification and retrospective exemption are left until 
the penultimate chapter. How can the authors distinguish new and old 
agreement without referring to the possibility of retrospective exemption for 
the latter under Article 7? They do refer to Professor Waelbroeck’s sophisti- 
cated and clear analysis of the extent of provisional validity after the second 
Brasserie de Haecht case, but their own simpler analysis shows no sign that 
it has been read. Now that the United Kingdom has been a momber of the 
Common Markel for some 3 years, practilloners might expect cilatlon of 
far more articles, especially those in English, and a deeper analysis of the 
leading cases. 

The preparation of the tables must have been delegated. I cannot beHeve 
that the authors themselves would have inserted over 90 references to 
Article 85 (1), and as many for Article 85 (3), only one of each being in 
bold type. Some of the Commission notices are set out in the appendix but 
not listed in the tables and that of May 1970 on minor agreements is not 
inchuded. I used the index only occasionally, and found that although agree- 
ments to exchange information about investments are mentioned in the text, 
the only entry in the index related to open price agreements, discussed in a 
different place, 

Practitioners should welcome the treatment of the Commission’s procedure 
under Regulation 17, which is fuller than in the existing books. A large number 
of cases are described, so readers should be able to find the established law in 
detail, but the reviewer would have liked to see a fuller analysis of the 
consequences of the decisions which mark a turning point, in so far as they 
may affect firms’ market decisions. 

VALENTINE KORAH. 


Unram DismissaL. By DUDLEY Jackson. [Cambridge University 
Press. 1975. 92 pp. incl. index. £3-00.] 


Tis short book aims to provide an outline of the law on unfair dismissal, 
describing the main legal provisions and discussing how they work in practice. 
It begins with a routine but competent survey of the legislative background, 
and follows with a brief account of the present law. There is particular 
emphasis on the compensation provisions. There is then a crushing romp 
through the Department of Employment’s official statistics to describe the 
working of the Industrial Tribunals, and a short conclusion. 
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The emphasis throughout is a largely uncritical description, which is essen- 
tially too brief for the expert. However, the author does make some useful 
points that unfortunately tend to get buried in the description and which, if 
developed, could have produced a more useful contribution to the literature. 
For example, he streeses that the Act’s central concept is the unfairness or 
inequitability of the dismissal, rather than a criterion of arbitrary or unjust 
dismissal. This adds an appeal to a more basic morality to the idea of 
following the rales. This concept of fairness, which seems unique to English 
dismissal law, is a relative concept but is treated as absolute by the Act 
becanse of the mutually exclusive dichotomy of unfair or fair dismissal, 

it becomes relative again in the assessment of compensation. As the 
fairness criterion has moral overtones, it is not comperable with common 
law reasonableness but has more affinity with the courts of equity. While this 
argument, which begins with quotations from Aristotle and Rawls, may be 
debatable, it is nevertheless refreshing to see these more theoretical 
considerations being discussed. 

Similarly, there is the usual discussion of whether the Act has now created 
a property right in the employee’s job. The author makes a comparison with 
tenure of land to argue that the employee’s status has improved from that 
of a tenant-at-will, who can be removed summarily, to that of a tenant for a 
term of years, who can receive damages and has rights of recovery if dis- 
possessed during his term. The status of employee as freeholder of the job 
would entail specific recovery, the right to alienate and the right to leave 
it by will: again a useful but undeveloped aside. There is no criticism that 
the job-property argument may be an empty nonsense. What matters is not 
who owns the job, but who owns the produce created or realised by the labour 
content of that job. A job, unlike land or capital, does not create surplus value 
for its owner. 

In the end, these asides are frustratingly buried because of the book’s over- 
riding alm of exposition. It is a pity that the author, or his publishers, did not 
have the courage to avoid adding a general description of dismissal law to the 
literature (there are better and cheaper texts to recommend to students) but 
instead allow freec rein to the more theoretical and philosophical aspects 
of the law. Too few law books provide food for thought, rather than an 
indigestible diet of facts. 

Ken Foster. 


Tue POLITICS OF ABOLITION. By THOMAS MATHIESEN. Law in Society 
Series: Scandinavian Studies in Criminology, Volume 4. 
[London: Martin Robertson. 1974. 222 pp. £3+85.] 


SCANDINAVIAN STUDIES IN CRIMINOLOGY, VOLUME 5. Edited by Nas 
CHRISTIE. [London: Martin Robertson. 1974. 125 pp. £3-95.] 


THOMAS MATHIESEN’S book is an example—possibly a lone one at present— 
of the sort of criminological research that might be expected to increase if 
the prescriptions of the “new” or “critical” criminologists are followed, 
though, surprisingly, in the most recent work from Taylor, Walton and Young, 
“* Critical Criminology,” it is referred to only in relation to the increasing 
industrialisation of the prison system. The book can be read on three levels. 
On the simplest it gives a narrative account of two related processes originating 
in Scandinavia in the late 1960s, namely the development of radical penal 
reform organisations, especially KROM, the Norwegian variant, and the calling 
of strikes by prisoners. Through a full account of the meetings of the organisa- 
tion and its transactions with the prison authorities Mathiesen shows how the 
organisation eventually chose to become one concentrating on the radical 
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Mathiceen writes from the point of view of one intimately connected with 
both the processes he described. He was chairman of KROM from its 
foundation and a member of an advisory group which supported the prisoner 
Topreeentatives in the negotiations which followed the 1970 strike. His relation 


value, he asserts, is to be judged by its contribution to that activity rather 


political activity. Exactly what that activity is, I can best demonstrate with a 
highly truncated version of Mathiesen’s analysis of the failure of prison 
strikes to obtain any lasting and substantial gains for prisoners. Mathiesen 

this prisoners’ lack of power. Persons are imprisoned because 
they lack power and in prison they remain powerless. They are powerless 
of which they are members, whether it be the social 
or the prison system, they contribute nothing whose 
seriously threaten its existence. Indeed there is something 
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uld such an organisation be? Wel, it might be a 
reform organisation. What contribution can prisoners make 
it with “ exposing ” information, information, that 
real nature of imprisonment. Why does Mathiesen 
prisoners power? Because the prison authorities 
threatened by it? How does he know that? Because they try 
to prevent communication between prisoners and tho organisation. A 
deal of the book is devoted to the efforts made by the prison authorities 

prevent prisoners contributing to the work of KROM and, by giving a 
detailed account of these together with the reasoning which accompanied 
them, Mathiesen tries to fitustrate the bad faith of the prison administrators 
and thereby demonstrates the true social functions of imprisonment none 
of which he finds acceptable—“‘ exposing the ideological superstructure of 
the prisons ” as ho puts it. 

“Exposing ” is itself an ideological enterprise, and the book is really 
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they are organising against remain confused about their nature and aims. He 
therefore recommends that prisoners, and the oppressed in general, should 
attempt to conduct “permanently counter-organising associations.” Not sur- 
prisingly he is not very hopeful that this can be done but believes, though it 
is not at all clear on the basis of what evidence, that China and Albania may 
provide examples. He further stresses that such organisations should resist 
demands that they suggest alternatives to the institutions they would abolish. 
‘Mathiesen argues that the result of never making changes to an institution 
until an alternative to it has been proposed is that the new institution will be 
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essentially similar to the old, and he claims that the failed promise of carrying 
out treatment in penal institutions shows this. Abolish first, he argues, and 
then devise measures—preferably wide-ranging and of a voluntary nature— 
to deal with the problems left by abolition. 

It should be said that the real functions of imprisonment, which give 
meaning to the enterprise described in the book, are little more than asserted. 
They can hardly be said to be proved by the evidence offered in the book It 
would, of course, be fascinating to have an account of the events described 
in the book, written from the point of view of the prison authorities and, 
indeed, the prisoners. Even on the second level, which I have referred to, the 
book is far from easy to comprehend. It leaves me feeling that it jumps 
between banality and profundity without being able to identify quito where 
it is banal and where profound. As for the third level of the book, where an 
abstract theoretical scheme is presented to which the projects described in 
the book can be related, I confess myself almost totally baffled. I understand 
neither the need to conceptualise them in this way nor how it comes about 
that they are so conceptualised. I would suggest, however, that anyone who 
intends to read the book only once leave this part of the book until last. 
The order of reading that I would recommend is as follows: pages 37-172, 
213-222, 172-200, 9-36, and 200-212. 

Volume 5 of Scandinavian Studies in Criminology is a very different type 
of book and much in the format of the early volumes in the serice. It is a 
collection of essays, for the most part unrelated to each other. Some of them 
are a little thin, perhaps falling beneath the standard achieved by contributions 
to earlier volumes, and might more appropriately have been published in a 
true periodical. The essays cover such subjects as Victimology, International 
Criminality, the history of the Norwegian Child Welfare Law, and inmate 
culture in Danish Borstals. There is also a study of the operations of the 
Urban District Police in Oslo, who might be said, approximately, to combine 
principles of unit beat policing and juvenile liaison work. There are three 

two of the victims of violence, and one of offenders, and 
a Marxist analysis of the functions of criminal law which contains a particularly 
concise criticism of Functionalist treatments of this subject. 


STEPHEN WHITE. 


Trusts, TRUSTEES AND Execurors. By W. A. WILson and A. G. M. 
Duncan (with a chapter on the Judicial Variation of Trusts by 
W. A. ELLIOTT, Q.C.). [Edinburgh: W. Green & Son Ltd. 1975. 
465 pp. + appendix and index. £14°50.] 


Tue profession in Scotland has long awaited a modern definitive statement of 
the law of trusts. The last work providing such a statement was published 
over a century ago in 1863 (M’Laren: The Law of Trusts and Trust-Settle- 
ments) and while a more recent exposition was made by Professor Mackenzie 
Stuart in 1932 there has been nothing since. 

With such a gap to fill this book could scarcely fail to be successful even 
if it was positively dreadful. In point of fact, while not without its short- 
comings, Wilkon and Duncan can take its place as one of the better volumes 
in the rather indifferent Scottish Universities Law Institute series. Certainly 
some of the more glaring faults of some of the other volumes are avoided— 
in this book the cases cited actually do support the propositions of law 
set out in the text, and those propositions are accurately and carefully stated. 
There are, inevitably, a few oddities. Thus, in seeking to define the Scots law 
trust, English definitions are rejected as inappropriate “because they include 
the word ‘equitable,’ ” while on the very next page there is cited, apparently 
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with approval, the American Law Institute’s definition which contains the 
forbidden word. 

And there are a few surprising omissions. Thus, for example at page 340, 
having correctly stated that the purchase of a house to be ket to a beneficiary 
rent free or on uneconomic terms is generally not permissible under an 
investment power in the usual form as not being an investment, the authors 
have neglected to mention that section 4 of the Trusts (Scotland) Act 1961 
permits trustees to apply trust funds specifically for that purpose. And why 
is there no mention of those apportionments as between capital and income 
which English lawyers know as the rules in Re Earl of Chesterfleld’s Trusts 
and Howe v. Lord Dartmouth? The former was applied in Scotland in the 
Outer House decision in Dempster’s Trustees v. Dempster (1898) 35 S.L.R. 
657 and was accepted in Stewart v. Stewart's Trustee (1898) 36 S.L.R. 625. 
While the latter rule has never been formally applied by the Scottish courts 
nevertheless in Hay’s Trustees v. Hay (1903) 11 S.L.T. 306 (O.H) and in 
Ad’Leod’s Trustees v. M’Leod, 1916 S.C. 604, the court felt it appropriate 
to discuss the rule, although they were able to distinguish the cases before 
them. It appears however, from Lord Preaident Strathclyde’s speech in M’Leod 
that had there been no room for distinction he would have applied the 
English rule, However, none of the cases cited above appears in this book. 

But these are mere details. Of more concern is the general approach—or, 
indeed, approaches, for the uncompromisingly practical approach adopted in 
Chapters 15-20 does not fit at all smoothly with the more detached view of 
things apparent throughout the rest of the book. It is in this detachment 
that the book’s most serious defect is to be found. For there is seemingly no 
appreciation of the fact that trusts in Scotland, as clewhere in the United 
Kingdom, are set up primarily to protect family wealth from the depredations, 
not only, of family members, but also, and more importantly, of the taxman. 
It is symptomatic of this approach that only a quarter of a page in the 
entire book is devoted to discretionary trusts, which by common consent 
such trusts were, at least until the Finance Act 1975, the ones most commonly 
used in, at least, inter vivos settlements. The discussion of powers of revoca- 
tion, of advancement and maintenance seems to take place in a vacuum, the 
text divulging littl or nothing of the context in which they can be, and are, 
most usefully employed and of the fact that such employment will usually 
have revenue consequences. Of income settlements nothing at all is said. 

The one exception in the first part of the book must be the chapter on 
variation which is a little gem, combining its author’s obvious practical appre- 
ciation of the problems involved with a scholarly exposition. Indeed this 
achievement is all the more remarkable in view of the fact that the chapter 
had to be hastily rewritten on account of the introduction of the Capital 
Transfer Tax provisions of the Finance Act 1975. Other chapters that stand 
out are those dealing with Public Trusts, where some form is given to tho 
Tather imprecise concept that underlies the law of charity and public benefit 
in Scotland, Cy Près, and those covering the Appointment of Trustees. 

A characteristic of this book is the care that has obviously been taken at 
all stages in its production. It is a pity that it has taken so long—ten years 
—to appear and that, if the statement on the title page as to the text’s giving 
the law as at June 1, 1973, is correct, on its publication it was already tech- 
nicalty two years out of date. Nevertheless weighing the good against the bad 
the authors emerge with a respectable credit balance. 

Rosert BURGESS. 
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THE Law oF Trusts. Tenth ed. By G. W. Keron AND L. A. 
SHERIDAN. [London: Professional Books Ltd. 1974. xci and 524 
p. inc. index and reprinted statutes. Hardback only, £8-75.] 
(First supplement, 1975. ix and 18 pp.) 


A CASEBOOK ON Egurry AND Trusts. Second ed. By G. W. KEETON 
AND L. A. SHERIDAN. [London: Professional Books Ltd. 1974. 
369 pp. Paper, £5-60.] 


EQUITY AND THE Law OF Trusts. Third ed. By Pau H. Permit. 
[London: Butterworths. 1974. cxxiii and 565 pp. inc. index and 
appendix. Paper, £6°20.] 


REVIEWING new editions of established textbooks is a practice of doubtful 
value. The authors are well set in their style, and the more obvious errors have 
been pointed out by earlier critica, to be accepted or ignored as the authors 
sce fit. However, the publication of new editions of Keeton, now jointly written 
with Professor Sheridan and hereinafter referred to as Keeton and Sheridan, 
and Pettit gives an opportunity for some comparisons of these rather different 
books, Superficially they have much in common. Keeton and Sheridan bas an 
effective length of 426 pages, the remainder being the current texts of the 
Trustee Act 1925 and the Trustee Investment Act 1961. The only major topic 
omitted is charitable trusts, which is treated in outline. The text is divided 
into sections on “ The formation of a trust,” “The administration of a Trust” 
and “Breach of Trust,” and concludes with a useful short chapter on trusts 
and the Conflict of Laws. Pettit follows a roughly similar pattern, but includes 
charitable trusts and has about 160 peges on equitable remedies and the 
Doctrines. There is thus much scope for comparison. 

The most obvious feature of Keeton and Sheridan to this reviewer was that- 
it was uneven. One had the feeling that the authors’ interest was concentrated 
only on some topics and that the rest were put in for the sake of completencss. 
Thus in addition to much interesting historical material of which more will 
be sald later, there are helpful discussions of constructive trusts (though con- 
cealing the difficulties of Boardman v. Phipps), the Re Vickery debate, trustee 
investment and the sale of trust property to trustees. These passages 
much of the writing on the subject, weighed it and reached a conclusion. 
Unfortunately this process seems lacking from the book as a whole. For 
example, one of the areas that is most perplexing to students concerns promises 
to settle property on trust, an area well served by periodical articles. Yet the 
difficulties of Re Pryce etc. are not fully treated, and the only article referred 
to is that by Mr. Lee. This is in contrast to Pettit, which treats the matter at 
length and includes every known reference. Similarly, although the Preface to 
Keeton and Sheridan tells us that “ the full implications of McPhail v. Doulton 
. .. have yet to be investigated,” we are neither started upon that investigation 
nor told in which arees we should beware of its implications. The case itself 
is mentioned three times in the text, but not in detail. Its effect on I.R.C. v. 
Broadway Cottages Trust is not considered, that case not being discussed in 
relation to certainty of objects. Pettit in contrast, has a full treatment of the 
Baden story and Re Manisty in a lengthy passage on trusts and powers justified 
by reference to “the fundamental importance of the distinction and the insight 
it gives into the nature of a trust, the number of cases in recent years and 
their value as an illustration of legal reasoning in courts of equity, and 
contemporary interest in the subject ”—which surely is just what one would 
hope of a student textbook. Indeed one feels that Keeton and Sheridan is not 
especially concerned with matters of contemporary academic interest—con- 
structive trusts aside—but rather in the historical development of trusts. This 
shows itself in several ways. First there is sometimes a tendency to relegate 
recent cases to the footnotes, even though other commentators have seen them 
as being important developments or illustrations of principle. Ottaway vV. 
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Norman and Re Recher are examples. Typically, though perhaps unimport- 
antly, one finds Booth v. Turle (1873) in the text, Bannister v. Bannister 
(1948) and Hodgson v. Marks (1971) in the footnotes. More seriously, this 
preference seems to have led to a reluctance to tackle the implications of 
recent cases breaking new ground. McPhail v. Doulton has already been noted, 
the ambivalent treatment of Re Vandervell (No. 2) is another example. The 
Preface says that its effect, with its 1967 companion, “ upon the uncertainties 
of the law of implied and resulting trusts will ultimately be considerable.” 
Yet the Court of Appeal decision is accepted blandly at page 63 without 
reference to any of the difficulties seen, for example, by Dr. Harris tn the 
M.L.R. recently, and although Megarry J.’s classification of resulting trusts is 
mentioned at page 186, it is not mentioned when the authors attempt their 
own classification. They simply asert that “the function of the court in 
enforcing implied and resulting trusts is to carry out the presumed intention 
of the settlor.” There is thus a certain blandness in the text. For example, one 
would not guess from this book that Leahy v. A.-G. for N.S.W. is commonly 
regarded as differing from Re Macaulay, or that it 
Recher and Re Denley with all that was said in ij 
preference for historical treatment can be seen in 
the origins and developments of certain rules. These are often the liveller 
passages in the book. Sometimes they are of mainly historical interest; for 
example, of the twelve pages spent on certainty of words the first six take 
us up to 1840. Other passages have relevance both as history and as casting 
light on cases still used as precedents. The development of half-secret trusts 
is the best example, though the history here is more modern. 

The preference for history is carried over into Professors Keeton and 
Sheridan’s casebook, to which the reader of The Law of Trusts is referred. The 
casebook presumably, for there is no preface, is intended to be read with this 
book and with the authors’ Equity, for it is divided into two: “Equity ” and 
“ Trusts.” Here, however, we do find McPhail v. Doulton at length, though 
in the “ Equity ” half of the book and under “ Certainty in relation to powers,” 
which is not a conventional place to put it. There is also an extract from 
Re Vandervell (No. 2). Hodgson v. Marks, Re Denley, Re Baden (No. 2) and 
Ottaway v. Norman are all referred to, with extracts, which makes their 
scant treatment in the textbook more mystifying. There is little to be sald 
about the casebook beyond what Professor Pettit sald in (1960) 76 L.Q.R. 154 
except that with Maudsley and Burn and the newly revitalised Nathan and 
Marshall competing for the student market one wonders what place remains 
for the introductory casebook. 

If not much has been said about Pettit here it is because it seems to have 
many of the virtues of the good textbook. In particular the author makes 
excellent use of academic writings, with full references to periodicals and to 
rival textbooks. Moreover the author actually deals with the views expressed 
in much of this literature, sometimes relating them, sometimes developing 
them, sometimes criticising them. The reviewer has just one small quibble. The 
topic conventionally called “variation of trusts” is hidden in the text as 
“ Duties of Trustees: The Duty not to deviate from the terms of the trust.” 
There is more to the jurisdiction than that. However, once one has adjusted 
to Professor Pettit’s terse style and overcome the intimidation of the unimagina- 
tive layout one is left feeling that trusts is a lively and rewarding subject with 
room for differences of opinion and for further investigation. Only rarely when 
reading Keeton and Sheridan does one feel that. 


< 
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UNCONSCIONABILITY IN CONTRACTS 


“There is the vigilance of the common law which, while allowing 
freedom of contract, watches to seo that it is not abused.” + 


INTRODUCTION 
Several generations of common lawyers have been educated in the 
belief that the common law of contract admits no relief from 
contractual obligations on grounds of unfairness, or inequality of 
exchange.’ The rule might seem hard, it is said, in an individual case, 
but it is justified by the need for certainty and commercial stability, 
for “ the Chancery mends no man’s bargain.” * 

My view is that the law of contract, when examined for what the 
judges do, as well as for what they say,‘ shows that relief from 
contractual obligations is in fact widely and frequently given on the 
ground of unfairness, and that general recognition of this ground of 
relief is an essential step in the development of the law. 

The law of contract, like the legal system itself, involves a balance 
between competing sets of values. Freedom of contract emphasises 
the need for stability, certainty, and predictability. But, important as 
these values are, they are not absolute, and there comes a point where 
they “ face a serious challenge.” © Against them must be set the value 
of protecting the weak, the foolish, and the thoughtless from imposition 
and oppression. Naturally, at a particular time, one set of values tends 
to be emphasised at the expense of the other. We have just passed 
through a period in which the values of certainty and predictability in 
contract law have been emphasised over all others, and we now seem 





1 Denning J. in John Lee & Son (Grantham) Ltd. v. Railway Executive [1949] 2 All 


E.R. 581, 584. 2 Sco e.g. Cheshire and Fifoot, Law of Contract, 8th ed., p. 69. 

3 Lord Nottingham in Maynard v. Mosely (1676) 3 Swanst. 651, 655. But Powell 

on Contracts (1790) has a long chapter i Equitable Jurisdiction in 
s contracts or y 
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to be entering a period in which opposing values are beginning to 
reassert themselves. I would maintain, however, that even at a time 
when the judges, by their words, refused to countenance any breach 
in the notion of sanctity of contracts, relief was, in practice, frequently 
afforded, For no civilised system of law can accept the implications 
of absolute sanctity of contractual obligations. 


FORFEITURES 
The equitable relief given by the Court of Chancery against forfeitures 
of various kinds seems to be the earliest example of the courts’ refusal 
to enforce contractual obligations, however clearly and unequivocally 
expressed. 

The cases on mortgages show the repeated, but unsuccessful, 
attempts of mortgagees to draft their documents in such a way as to 
achieve the quite simple result they wanted, that is, forfeiture of the 
land on the mortgagor’s default. The Courts of Chancery consistently 
refused to enforce this result. Whatever form of words was used, even 
if the conveyance was on its face absolute, with a collateral promise 
to reconvey,® the court, if convinced that the conveyance was, in 
substance, made as security, treated the transaction as a mortgage and 
permitted the mortgagor to redeem.’ 

There can, surely, be no doubt that this equitable jurisdiction 
amounted to a direct interference with freedom of contract.* In 
Howard v. Harris the court said: 

“ So in every mortgage the agreement of the ies upon the face 
Sitka decd. seems to be that a MOGAE not be redeemable 
after forfeiture... anda oe can no more be irredeemable, 
than a distress for rent-charge can be irrepleviable. The law itself 
will contro] that express agreement of the party; and by the same 
reason ARA et a man loose from his agreement, and will 
against his agreement permit him to redeem a mortgage.” ° 


The reason for this interference was suggested in Vernon v. Bethell: 


“ The court, as a court of conscience, is very jealous of persons 
taking securities for a loan, and converting such securities into 
purchases. And therefore I take it to be an established rule that 
a mortgages can never provide at the time of making the loan for 
any event or condition on which the equity of redemption shall 
be and the conveyance absolute. And there is great 
reason and justice in this rule, for necessitous men are not, truly 
speaking, free men, but, to answer a present exigency, ' will submit 
to any terms that the crafty may impose upon them. 


In other cases the agreements struck down were described as 
“ unreasonable ”™ and “ unconscionable.” 1? 


6 Manlove v. Bale (1688) 2 Vern. 84 
1 Soe Tumer, The Equity of Redemption (1931). 8 Ibid. p. 175. 

—¥ (1683) 1 Vern. 191, 192. 10 (1762) 2 Eden 110, 113. 
11 Talbot v. Braddill (1683) 1 Vern. 183 and 394. 
13 Jennings V. Ward (1705) 2 Vern. 520. 
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Though, no doubt, unreasonableness and unconscionability were the 
original bases for the court’s interference, the jurisdiction of the court 
eventually became over-rigid. In an age when courts were reluctant 
to admit as a controlling factor any notion so vague as reasonableness 
or fairness, it was easier, intellectually, to accept a rigid rule without 
apparent rational basis, than a general power of control. Ironically, 
this rigidity led eventually to the striking down of agreements that 
were quite fair and reasonable. This curious result is illustrated in 
every branch of the law discussed in this article. Failure to recognise 
a general principle of unconscionability results not only in the 
enforcement of agreements that ought not to be enforced, but in the 
striking down of agreements that ought to be upheld. In the present 
context the illustration is the control of mortgagees’ attempts to restrict 
the equity of redemption. The early principle that such restrictions 
should be struck down because unconscionable, grew into a rigid rule 
that the mortgagee could stipulate for no collateral advantage of any 
sort. In an age where the mortgagor was frequently no longer a private 
landowner, but a commercial company with access to advice and 
bargaining power equal to that of the mortgagee, the rule against 
collateral] advantages had anomalous results, In Samuel v. Jarrah 
Timber Co. Lord Halsbury was moved to say with some irritation: “ A 
perfectly fair bargain made between two parties to it, each of whom 
was quite sensible as to what they are doing, is not to be performed 
because at the same time a mortgage arrangement was made between 
them.” 13 And Lord Macnaghten said: 

“ Having regard to the state of the authorities binding on the 
Court of Appeal if not on this House, it seems to me that they 
could not have come to any other conclusion, although the trans- 
action was a fair bargain men of business without any 
trace or suspicion of oppression surprise or circumvention . . .” 14 


In Kreglinger v. New Patagonia Meat and Cold Storage Co. Ltd. the 
House of Lords finally re-established the principle that had originally 
justified the court’s interference with mortgage agreements. Lord 
Haldane said: 


“Tt was, in ordinary cases, only where there was conduct which 
the Court of Chancery regarded as unconscientious that it 
interfered with freedom of contract, The lending of money, on 
mortgage or otherwise, was looked on with suspicion, and the 
court was on the alert to discover want of conscience in the terms 
imposed by lenders. . . . It is inconsistent with the objects for 
which [the rules of equity] were established that these rules should 
crystallise into technical language so rigid the letter can defeat 
the underlying spirit and purpose.” 4 


Lord Parker said: 


“My Lords, the defendants in this case are appealing to the 
equitable jurisdiction of the court for relief from a contract which 


E rN eR E OP 
18 [1904] A.C. 323, 325. 14 Ibid. 1s [1914] A.C. 25, 36 and 37-38. 
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they admit to be fair and reasonable and of which they have 
already enjoyed the full advantage. .. . In every case in which a 
stipulation by a mortgagee for a collateral advantage has, since 
the repeal of the usury laws, been held invalid, the stipulation has 
been o to objection either (1) because it was unconscionable, 
or (2) use it was in the nature of a penal clause clogging the 

ity arising on failure to exercise a contractual right to redeem, 
or (3) because it was in the nature of a condition repugnant as 
well to the contractual as to the equitable right.” ** - 


This line of cases suggests to me that freedom of contract is best 
preserved, not by denying the court’s power to relieve for uncon- 
scionability, but by openly recognising it. 

Equity relieved also against forfeiture of leases. Again, the under- 
lying principle is similar. The landlord had parted with his land for 
the term of the lease. The retention of a right of re-entry for non- 
payment of rent, whatever the form of words used?’ was, in 
substance, a security device, and, as in the case of a mortgagee, the 
landlord is not to be allowed to insist on forfeiture when he can be 
compensated by payment of the rent (with interest and costs). Lord 
Erskine said: 

“ There is no branch of the jurisdiction of this court more delicate 
than that, which goes to restrain the exercise of a legal right. 
That jurisdiction resis only upon this principle; that one party is 
taking advantage of a forfeiture; and as a rigid exercise of the 
legal right would produce a hardship, a great loss and injury on 
the one hand arising from going to the full extent of the right, 
while on the other the party may have the full benefit of the 
contract as originally framed, the court will interfere; where a 
clear mode of compensation can be discovered. Of this nature is 
the case, that constantly occurs, confirmed by statute . . . givi 

a more ready mode of relief at law: a contract to pay rent wi 
a covenant and clause of re-entry for breach. The obvious 
intention is to secure the payment of the rent... . In that case 
equity is in the constant course of relieving the tenant... and 
upon the payment of the rent and all expenses will not permit the 
tenant to be turned out of possession; considering that in the one 
case frequently great hardship might be the consequence; in the 
other, the party being placed in the same position, there is in 
general no hardship.” 13 


Even the common law courts would stay proceedings in ejectment 
if the rent were paid at any time before execution.” Courts of equity 
would also give relief against forfeiture for breach of other covenants 
than payment of rent when convinced that adequate compensation 


See 46 and SS. Sco alio Krlehitvidgs Katater: Triat: Lid: NB yrs 2 
Ch. £ 

1Y Even if the lease was stated to be “ void ” on non-payment of rent, Bowser v. 
Colby (1841) 1 Hare 109. 

18 Sanders V. Pope (1806) 12 Ves. 282, 289. 

19 Philipe v. Doetittle (1725) 8 Mod. 345. 
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could be made to the lessor for the breach. The power of the court 
to relieve against forfeiture of land in other cases than mortgages and 
leases was affirmed recently in the House of Lords.™* One recent case 
suggests that perhaps the jurisdiction may apply to leases of chattels 
a well as of land.” 


PENALTIES 


Forfeiture in its various forms has obvious advantages to the secured 
party, and it is not surprising that attempts were made by those in a 
position to do so, to extend the benefits of forfeiture to other sorts of 
contractual obligation than leases and mortgages. The growth of the 
penal bond represented an attempt to secure the advantages of 
forfeiture without the immediate transfer of the property to be for- 
feited. A common form of the bond was a covenant to pay a fixed sam 
of money unless some other act was performed by a certain date.™ 
The effect was to secure the performance of the other act, which might 
itself be the payment of a sum of money. 

Where the effect of the bond was to secure performance of an act 
(even though the performance might not itself be promised **)} the 
court of equity gave relief to the obligor on much the same principle 
as in cases of mortgages and leases. Rigby L.J. said in 1900: 


“The Court of Chancery gave relief against the strictness of the 

common law in cases of penalty or forfeiture for nonpey nea of 

a fixed sum on a day certain, on the principle that to pay 

principal on a certain day could be compensated sufficiently by 

payent of principal and interest with costs at a subsequent 
y” 


In 1880, Bramwell L.J., though not himself as he said entirely 

sympathetic with the principle, described the relief as follows: 
“ [Having described the lessee’s relief against forfeiture]... . In 
other cases the Court of Chancery said that a penalty to secure 
the ee of a sum of money or the performance of an act 
should not be enforced; the parties were not held to their agree- 
ment; equity in truth refused to allow to be enforced what was 
considered to be an unconscientious bargain.” * 


As in other areas of the law discussed in this paper, the courts and 
commentators have attempted to minimise the extent to which control 
over penalty clauses involves control over agreement. Thus, the law 
relating to penalty clauses is usually presented in the books as a part 
of the law of remedies, rather than enforceability. There are reasons 


20 Davis V. West (1806) 12 Ves. 475. But in Green v. Bridges (1830) 4 Stim. 96 
relief was refused against forfeiture for breach of a covenant to insure. 
31 Shiloh Spinners Ltd. v. Harding [1973] A.C. 691. 





23 Barton Thompson & Co. v. Stapling Machines Co. [1966] Ch. 499, 509. 

33 See Corbin, Contracts, 1056. 

4 Ibid. And see Lord Denning’s speech In Bridge v. Campbell Discount Co, Ltd. 
[1962] A.C, 600, 630. 

35 In Re Dixon, Heynes v. Dixon [1900] 2 Ch. 561, 576. 

26 Protector Loan Co. V. Grice (1880) 5 Q.B.D. 592, 596. 


374 THE MODERN LAW REVIEW [Yol 39 


of convenience that may justify this approach, but, as Corbin wrote, 
there can be no doubt that in relieving against penalty clauses, the 
courts are limiting the freedom of contract,*" 

I would maintain that the underlying criterion of enforceability in 
this area is, and must eventually be recognised to be, the fairness of 
the provision sought to be enforced. The courts, however, here as 
elsewhere, have retreated from the recognition of so vague a test, and 
have resorted instead to a supposed distinction between penal clanses 
held “in terrorem” over the obligor and “genuine pre-estimates ” 
liquidating damages for breach. This distinction, however, hardly 
works satisfactorily. First, enforceable liquidated damages agreements 
do, in general, operate to induce performance of another obligation, 
and certainly one of the motives affecting the obligor will be, and is 
expected to be, the fear of having to pay the agreed sum on default.* 
On the other hand, a penalty (which the courts will strike down) may, 
as Lord Radcliffe said, not be in the least terrifying.” In practice, I 
would suggest, the courts have not applied the distinction, Take, for 
example, what is generally cited as the leading case, Dunlop Pneumatic 
Tyre Co. Ltd, v. New Garage and Motor Co. Ltd.,® where the obligor 
agreed to pay the sum of £5 for each sale in breach of any one of a 
number of widely differing obligations, including maintenance of resale 
prices, and the withholding of supplies from certain named persons.** 
The agreement was enforced, rightly I believe, given the attitude of 
the time to restrictive trade practices. But I am doubtful that the sam 
of £5 can reasonably be described as a genuine pre-estimate of the 
damage that the Dunlop company was likely to suffer on sales made 
in contravention of its rules. The purpose of the provision can hardly 
be other than to induce compliance with the restrictive rules by fear 
of otherwise being obliged to pay the agreed sum. Surely the true 
reason for enforcement must be that in the circumstances the agree- 
ment was not an unreasonable one. And an examination of the 
speeches shows, I think, that the idea of reasonableness was firmly in 
the minds of the Law Lords. Lord Dunedin used the words 
“extravagant and unconscionable.”** Lord Atkinson said: “I 
agree ... that on the face of it on this point of liquidated damages it 
contains nothing unreasonable, unconscionable, or extravagant.” * 
Lord Parmoor added: “In the present case the definite sum agreed 


37 Corbin, Contracts, 1055. 
sa tr pease co clits us oo tad ghia GA BEET EE C heat 
as “ penalty ” clauses, seo Elphinstone v. Monkland Iron and Coal Co. Ltd. (1886) 
generally to inchide 


29 Bridge V. Campbell Discount Co. Ltd. [1962] A.C. 600, 622. 
20 [1915] A.C. 79. 


these 
at p. 99. One could easily imagine breaches of the agreement that could not possibly 
cause any loss at all to the Dunlop company. Cf. Ford Motor Co. (England) Ltd..v. 
Armstrong (1915) 31 T.L.R. 267. i ' 
32 Supra note 30 at p. 87. 83 Ibid. p. 97. 
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by the parties is £5, and this cannot be said to be extravagant or 
extortionate, having regard to the nature of the contract.” * 

Just as in the case of the Mortgagee’s stipulation for a collateral 
advantage, clarity, justice, and, in the long run, certainty would be 
served by an open recognition of a principle of unconscionability. 
Otherwise there is a danger that perfectly fair and reasonable agree- 
ments will be struck down for failure to meet a test that is irrelevant 
to the true reasons for control. The question in issue should be not 
the accuracy of the pre-estimate, but the reasonableness of the 
agreement. These are not always the same, 

A general rule of unconscionability would also ease many of the other 
difficulties that bedevil the law of penalty clauses. The exact definition 
of what is a penalty clause would cease to be of vital importance, and 
with the need for that definition would disappear the distinction 
between penalties and deposits,“ the distinction between unreasonably 
high and unreasonably low liquidations,** and, the most curious 
distinction of all, that between penalties payable on breach, and those 
payable on some other event. This last distinction is not, I believe, 
historically justified,*” and has led to extraordinary anomalies. For 
example, a hirer under a hire purchase contract who defaults in breach 
of contract may be relieved from the enforcement of a “ minimum 
payment ” clause. But a hirer who terminates the hiring in accordance 
with an option in the contract to do so has no claim to relief because 
he is not in breach of contract. “ Let no one mistake the injustice of 
this ” Lord Denning was moved to say, “It means that equity commits 
itself to this absurd paradox: it will grant relief to a man who breaks 
his contract but will penalise the man who keeps it.” * Yet the “ absurd 
paradox ” has later been reaffirmed.* Surely one need not be any 
sort of a revolutionary in legal thought to see that Lord Denning was 
right when he said that if the clause was “ oppressive and unjust ” 
there was a case for equitable intervention, breach or no breach.“ 


DeEpPosirTs 


This examination of various forms of forfeiture leads naturally to the 
most common kind of forfeiture of all, the simple case of a deposit of 
money to be forfeited on breach of the obligation secured. The only 
distinction between deposits and penalty clauses is that a deposit is 
payable in advance whereas a penalty is payable after breach. This 
distinction seems wholly insufficient to justify the much more generous 


3 Ibid. p. 101. 85 See infra text at notes 41 et seq. 
et 
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39 Per Harman LJ., obiter, in United Dominions Trust (Commercial) Lid. v. 
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treatment given to the obligor in the one case than in the other. Indeed 
the distinction practically breaks down in a case where a sum of 
money payable in advance but not actually paid is treated as a deposit 
liable to forfeiture, even though the court admits that had the same 
sum been payable on breach it would have been struck down as a 
penalty.* 

The harsh approach to deposits is usually traced back to Howe v. 
Smith “* where the court held that a deposit given by a purchaser of 
land was, on the true construction of the contract, intended to be 
forfeited on breach. But in that case the court was concerned only 
with interpreting the meaning of the parties’ agreement, and there is 
little doubt that it reached the right conclusion on that question. 
No attention was given to the question of relief against the terms of the 
agreement, perhaps indeed because the court assumed that no such 
relief was available, but perhaps again because the amount of the 
deposit was not extravagant or oppressive and forfeiture was not in 
the circumstances of that case unconscionable. 

Other cases show that the courts will in practice relieve when the 
deposit is sufficiently large for its forfeiture to be unconscionable. 
The clearest examples come from instalment sales, where, as Lord 
Macnaghten pointed out, the penalty of forfeiture of instalments paid 
becomes more severe as the agreement approaches completion. 
The granting of specific performance to a late purchaser is one 
technique of relief.“ Even where the purchaser is too late for specific 
performance the Privy Council has extended relief from forfeiture.** 
In another case Webster M.R. said: 


“It is not necessary to deal with the question whether the plaintiff 
is entitled to a return of the instalments which he has paid, 
because he has not insisted upon that relief, but I feel very 
great doubt whether the doctrine of Howe v. Smith would apply 
to a case in which the purchase money was to be paid in 
instalments.” * 

In an earlier case Mellish L.J. had said: 


“ Here when you look at the . . . agreement, it provides that if 
the whole £2,000 with interest, or any part of it, however small, 
remains unpaid after a certain day, then the company shall forfeit 
the land and the portion of the purchase money which they have 
paid. It appears to me that this is clearly in the nature of a 
penalty, from which the court will relieve.” *1 


41 Hinton v. Sparkes (1868) L.R. 3 C.P. 161. Dewar v. Mintoft [1912] 2 K.B. 373; 
contra, Lowe v. Hope [1970] Ch. 94. See Pollway v. Abdullah [1974] 1 WLR. 493, 
and Note (1975) 38 M.LR. 349. 

42 (1884) 27 Ch D. 89. 

43 Kilmer v. British Columbia Orchard Lands Ltd. [1913] A.C. 319, 325. 

t4 Ibid. 

45 Steedman V. Drinkle [1916] 1 A.C. 275. 

48 Cornwall v. Henson [1900] 2 Ch. 298, 302. 

41 Re Dagenham (Thames) Dock Co. ex p. Hulse (1873) 8 Ch.App. 1022, 1025. 
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In more recent cases there is recognition that relief can be given where 
the forfeiture is unconscionable, and that principle was accepted by 
the majority of the Court of Appeal in 1954, though there was some 
disagreement about its width*® Even Romer L.J., who took the 
narrowest view of the court’s powers, accepted that the court would 
give a defaulting purchaser extra time to perform even when that 
involved “interfering with the contractual rights” of the vendor.” 
I conclude that relief is available against forfeiture of deposits on the 
ground of unconscionability. The ordinary case of a moderate deposit 
to secure performance of an agreement to purchase land is generally 
enforceable, I think, not because the form of the transaction carries 
some peculiar immunity from relief, but because forfeiture of a 
moderate deposit is seen as fair and reasonable, just as was the 
enforcement of a moderate penalty in Dunlop v. New Garage. 

A working paper on Penalty Clauses and Forfeiture of Money Paid 
(No. 61, 1975) has recently been published by the Law Commission. 
The Commission, while recognising many of the problems discussed 
in this paper does not accept a general rule of unconscionability. The 
test of the “ genuine pre-estimate” for the validity of penalty clauses 
is approved. The anomaly of confining relief to cases of breach is 
recognised, but the Commission’s solution, since the notion of a general 
power to relieve is held unacceptable, involves the creation of a new 
category of “near-penalty” clauses,. with a cumbersome definition 
bringing in clauses the object of which is to secure an act or result 
that is the “true purpose” of the contract. Obvious difficulties of 
interpretation loom here. Then the Commission recognises the strong 
case for treating penalty clauses and deposits alike, but having accepted 
the test of “ genuine pre-estimate” for penalty clauses it is in diff- 
culties in proposing an assimilation. For the application of a “ genuine 
pre-estimate ” test to deposits would invalidate most of them, including 
the ordinary case of a moderate deposit by a purchaser of land, the 
forfeiture of which is generally regarded as fair and reasonable. So 
the Commission is moved to propose a special exception for land 
cases, whereby a deposit of a fixed percentage would be validly 
forfeited even though not a “ genuine pre-estimate ” of loss. Anomalous 
distinctions are certain to arise here. I suggest that these proposals, if 
enacted, would improve the law only slightly and at the cost of adding 
substantial new complexities and anomalies, The exceptions found 
necessary by the Commission surely support the case for a general 
tule of unconscionability as the simplest and most rational way of 
dealing with the problems, and, in the long run, I suggest, the most 
conducive to certainty. There is a danger that piecemeal law reform 
of the kind proposed, by codifying the present rules, in particular 
the “ genuine pre-estimate” as the overriding test of validity, may 


48 Mussen vV. Van Dieman’s Land Co. [1938] Ch. 253. 

19 Stockloser vV. Johnson [1954] 1 Q.B. 476. 

50 Ibid. p. 501. Seo now Starside Properties Ltd. v. Mustapha [1974] 1 W.L.R. 816, 
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have the effect of crystallising judicial development at an interim stage 
thereby impeding the rational development of the law. 


EXEMPTION CLAUSES 


By a natural progression of thought one turns from unduly high 
liquidations (penalties) to unduly low liquidations (limitation and 
exclusion of liability). If the courts really are concerned with 
unconscionability one might expect to find judicial activity in both 
fields. In fact the field of exemption clauses (clauses excluding or 
limiting liability) has been the area in which the courts have been 
most active in recent years in granting relief from contractual 
provisions. This is not the place for a detailed examination of the 
cases—indeed, there is no need for it, for this area of contract law 
has received its due share of attention from commentators.": The effect 
of the decisions may, I think, be summarised by saying that the courts 
have shown a marked antipathy to exemption clauses. Before 1966 
there was thought to be a rule of law that no exemption clause could 
apply in case of a “fundamental breach” of contract? In 1966 the 
House of Lords held that there was no such rule of law but that 
everything depended on construing the true meaning of the contract 
as a whole.” The decision, however, made little difference to the actual 
practice of the courts,“ suggesting a deep-rooted unwillingness to 
enforce agreements seen as unfair. 

There can be little doubt that the moving force behind the courts’ 
attack on exemption clauses bas been the apprehension of them as 
unfair.” Yet, as a technique of controlling unfair agreements, the 
doctrine of fundamental breach has grave defects. Lord Reid himself 
pointed this out: “ There is no indication in the recent cases that the 
courts are to consider whether the exemption is fair in all the circum- 
stances or is harsh and unconscionable, or whether it was freely agreed 
by the customer.” " The danger is that, just as with mortgages and 
penalty clauses, the suppression of the true reason for relief will lead 
to undue rigidity with the accompanying danger of the courts’ striking 
down agreements that are perfectly fair and reasonable.*" 


51 Seo Treitel, The Law of Contract, 3rd ed. pp. 173-204, Cheshire and Fifoot, Law 
of Contract, 8th ed. pp. 123-141, Anson’s Law of Contract, 23rd od. pp. 142-176, and 
articles referred to there. Coote, Exception Clauses. 

82 Seo Karsales (Harrow) Ltd. v. Wallis [1956] 1 W.L.R. 936. 

63 Suisse Atlantique Societe d’Armement Martttms S.A. v. NV. Rotterdamsche 
Kolen Centrale [1967] 1 A.C. 361. 

84 See Waddams, “ Comment ” (1971) 49 Can.Bar Rev. 579. 

63 Cases such as Karsales v. Wallis [1956] 1 W.L.R. 936, 
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The same can be said of techniques of adverse construction, of which 
the doctrine of fundamental breach is, since Suisse Atlantique, an 
example. It is tempting for courts wishing to grant relief, but unwilling 
to state the reason, to “ construe” the contract in such a way as to 
reach the result desired. As Llewellyn pointed out 35 years ago, the 
dangers are, first, that the draftsman is encouraged to redraft more 
explicitly, secondly, that in failing to face the real issue the courts do 
not begin to accumulate the necessary experience and authority, and, 
thirdly, that later attempts at true construction are distorted." Lord 
Denning M.R. recently said much the same: 


“ What is the justification for the courts in this or any other case, 
departing from the ordinary meaning of words? If you examine 
all the cases you will, I think, find that at bottom it is because 
the clause (relieving a man from his own negligence) is unreason- 
able or is being applied unreasonably in the circumstances of the 
i case. The judges have then, time after time, sanctioned 
a departure from the ordinary meaning. They have done it under 
the guise of ‘ construing’ the clause. They assume that the party 
cannot have intended anything so unreasonable. So they construe 
the clause ‘ strictly.’ They cut down the ordinary meaning ot the 
words and reduce them to reasonable proportions. .. . The time 
may come when this process of ‘ construing’ the contract can be 
pursued no further. The words are too clear to permit of it. Are 
the courts then powerless? Are they to permit the party to enforce 
his unreasonable clause, even when it is unconscionable, or 
applied so unreasonably as to be unconscionable? When it gets 
to this point, I would say, as I said many years ago: ‘ There is 
the vigilance of the common law which, while allowing freedom 
of contract, watches to see that it is not abused.’ . . . It will not 
allow a party to exempt himself from his liability at common law 
when it would be quite unconscionable for him to do so.” 


But Lord Denning went on to hold the agreement in the particular 
case before him perfectly fair and reasonable. He continued: “I know 
that the judges hitherto have never confessed openly to the test of 
reasonableness. But it has been the driving force behind many of the 
decisions.” ™ 

Once again, recognition of the general principle of unconscionability 
enabled the court to escape from undue rigidity in order to uphold, 
rather than to strike down an agreement. It is not the recognition but 
the suppression of the principle of unconscionability that would, I 
suggest, justly eam the court the name of destroyer of bargains. Once 
it is recognised that the rational basis for the control of exemption 
clauses rests on unconscionability, two conclusions follow. First, that 
the doctrines of fundamental breach and adverse construction are 
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“awkward tools”* and, secondly, that outside the consumer 
context! there is no need for a special rule at all for exemption 
clauses. For many exemption clauses are perfectly fair and reasonable, 
and there are many unconscionable agreements that could not be 
classed as exemption clauses. 

One particular line of cases on exemption clauses deals with the case 
of an agreement between two parties whereby one agrees to the 
limitation of the liability of a third. Here, I suggest, the doctrine of 
privity of contract has been used by the courts as a ready technique 
of avoiding the enforcement of exemption clauses they see as unfair. 
Again, the result has been, in my view, that in the commercial context, 
where such clauses may be quite fair and reasonable, there is the 
danger of the courts’ reaching the wrong result. Indeed, I think that 
this occurred in Scruttons v. Midland Silicones where the court 
struck down a limitation of liability for damage to goods in circum- 
stances where the limitation was reasonable and sound, particularly 
from the point of view of insurance. It is interesting to note that in a 
recent case on rather similar facts, the Privy Council has now managed 
to find a technique of enforcing such a limitation. The reason, it 
may be suggested, that the Privy Council, like the New Zealand 
Supreme Court were at such pains to find a way of enforcing the 
agreement is that, unlike the cases of personal injuries to consumers * 
the limitation of liability for damage to goods in a commercial context 
was perfectly fair and reasonable, and striking it down would have 
made nonsense of the parties’ insurance arrangements.* 


INCORPORATION OF DOCUMENTS 
Exemption clauses are generally contained in printed documents, and 
when one turns to the courts’ approach to the incorporation of 
unsigned documents (many of which involve exemption clauses) 
similar tensions can be discovered. On the surface the law is said to 
be that documents are incorporated if notice is given that terms exist 
in circumstances that would lead the reasonable man to conclude that 
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they were to be incorporated in the contract.*? This formula says 
nothing of the reasonableness of the terms themselves. Yet even in the 
early cases one finds a concern with reasonablenegs,** and recently this 
concern has become more marked. In a recent case Lord Denning said 
of a term in a document sought to be incorporated: “In order to 
give sufficient notice, it would need to be printed in red ink with a red 
hand pointing to it—or something equally startling.” Surely the 
doctrine of notice is here being used to regulate the use of unreasonable 
terms. 

Such cases might seem to suggest that it is becoming more difficult 
to incorporate unsigned documents. Yet in the commercial context a 
number of cases seem to have incorporated documents with remark- 
able ease." Lord Denning himself in a recent case incorporated a 
printed form that had not even been sent at the time of the oral 
contract to the party held to be bound by it. The reason for the 
difference of approach appears in the judgment. Distinguishing 
another case where a document had not been incorporated he said: 
“That was a case of a private individual... . The plaintiff there was 
not of equal bargaining power. .. . The conditions were not incor- 
porated. But here the parties were both in the trade and were of equal 
bargaining power.” ™ The trial judge had held that the document was 
not incorporated, relying, one may suppose, on the consumer cases 
mentioned by Lord Denning.” The Court of Appeal reversed him by 
reference to the comparative bargaining power of the parties, likely to 
be a prime criterion in any formulation of a rule of unconscionability.™ 
Again, recognition of the general principle tends to the upholding of 
fair and reasonable agreements, but a suppression of the principle 
distorts the rules of contract formation. 


DOCUMENTS AND CONSENT 


The use of consent theories to deal with unfair clauses in documents, 
signed or unsigned, has led some commentators to attempt to reduce 
the whole problem of unconscionability to a question of consent." 
I think that this approach is unhelpful, and ultimately results in a 
redefinition of consent in such terms that an unconscionable provision 


a I a a aaa UU 
87 Parker v. South Eastern Railway Co. (1877) 2 C.P.D. 416, per Mellish LJ. at 


4 . 

4s Ibid. per Bramwell LJ. at p. 428. 

8 Thornton v. Shoe Lane Parking Ltd. [1971] 2 Q.B. 163, 170. 

10 J, Spurling Ltd. v. Bradshaw [1956] 1 WLR. 461; British Road Services Ltd. 
v. Arthur V. Crutchley & Co. Ltd. [1968] 1 All E.R. 811; Kendall (Henry) & Sons 
Ltd. v. Willam Lillico & Sons Ltd. [1969] 2 A.C. 31. 

Se, Pere mee Corp: Lid: V. Tprwich. Pant Hire Lid: [1974] 2 WLR. 856, 

13 Hollier v. Rambler Motors (A.M.C.) Ltd. [1972] 1 All ER. 399, McCutcheon v. 
Darid MacBrayne Ltd. {1964] 1 W.L.R. 125. 

13 The theme runs through the equity cases discussed below at notes 1 ef seq. Seo 
also Sale of Goods Act 1893, as amended by the Supply of Goods (Implied Terms) 
Act 1973, s 55 (5) (2). 

™ Murray, “ Unconsclonabiity, unconsclonability ” (1969) 31 U.PHŁL.R. 1. 
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is presumed ipso facto not to have received assent, or “ true” assent.” 
The lack of assent becomes then not a reason for relief, but a statement 
of a conclusion that relief will be granted, suppressing any analysis 
of the criteria of unconscionability, which must be the true ground for 
_ the decision, Absence of consent as a technique for controlling unfair 
agreements goes at the same time too far and not far enough. Too far 
because one may surely sign or accept a document in circumstances 
that manifest an asset to its contents without knowing their details. 
To grant relief in every case of actual subjective ignorance of the 
contents of signed documents or of their effect would go much too 
far.7° On the other hand there may be circumstances where the 
contents are known™ but relief may be justified on grounds of 
unconscionability. 

There will be an overlap in particular cases. One to whom the 
contents of a document are misrepresented, tacitly or expressly, or 
who relies on oral statements inconsistent with the document,™ may 
be granted relief either, on the ground that he did not assent to the 
contents of the document, or (in an appropriate case) that the contents 
are unfair. But there is, I suggest, a distinction in principle between 
the defences of no assent and unconscionability. In some cases both 
will be available, but in many others only one will apply. 


INTERPRETATION 


There are many cases on interpretation and construction of contracts 
in which it might be argued (I think justly) that notions of fairness 
have influenced the court’s conclusion. Extensive analysis, however, 
_ is not likely to be fruitful for in many cases it is a matter of opinion 
how far the court has been influenced by the thought that an adverse 


to control the use of unfair provisions in printed 


1a Murray, supra, noto 74, seems to regard a rule of unconscionability as 
of establishing the parties’ true agreement. But his tests for “ verification of assent ” 
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The cases implying terms into contracts often also conceal a judicial 
control over agreements that would otherwise be unfair.” I take one 
example only, the cases on the duty of one party to stay in business 
so as to enable the other (usually an agent) to earn some profit or 
commission. As Burrows has shown, cases indistinguishable on the 
facts are decided in contrary ways.*? I would suggest that the cases 
going in favour of the agent are often cases where the principal is 
attempting, in the court’s view unfairly, to deprive the former of the 
agreed compensation for his services. In one such case Bacon V.-C. 
said: 

“ But it would be very strange if .. . after all these dealings ... it 
was in the power of a company . . . by going through the 
ceremony of a voluntary winding-up to put an end to their 
contracts. It would be monstrous if that were so... . It would be 
in the highest degree unreasonable. .. . It would be wholly 
inequitable and unjust.” © 


It has already been shown that the courts will regularly relieve 
against forfeiture of various sorts.** 

An analogy may be drawn with the cases on substantial perform- 
ance, particularly of building contracts. The terms of the contract 
usually provide that complete performance by the builder is a 
condition of the owner’s obligation to pay. The consequence of a literal 
reading of such an agreement would be to deprive the builder of all 
compensation for a trivial deviation. A series of cases established, 
however, that unless the builder leaves the work unfinished * or 
departs substantially from the contract, he can recover his price 
subject to a deduction measured by the extent to which the work falls 
short.* The principle appears to be that the owner can be adequately 
compensated by a money allowance, and it would be unconscionable 
to insist upon forfeiture of the whole price for a trivial deficiency.*" 
The same may be said of other cases on construction of contractual 
remedies. A recent example concerned the effect of a contractual term 





% See Burrows, “ Contractual co-operation and the im term ” (1968) 31 M.L.R. 
where it is shown that the implication of terms by no means restricted to 


plied 
83 Re Patent Floor Cloth Co. (1879 ee 476, 4T, followed in Warren & 
(1922) 38 T.L.R. 588 


SO, 
& Sumpter V. Hedges [1898] 1 Q.B. 673. 
83 Bolton v. Mohadeva [1972] 1 W.L.R. 1009. 
$9 H. Dakin & Co. Ltd. v. Lee [1916] 1 K.B. 566; Hoerig v. Isaacs [1952] 2 AN 
ER. 176. 
E7: Tn Jacob t Youngs Ine V Tet OD A ee HN 129 N.E. 889, Cardozo J. 
of the “ harshness ” “ oppression ” forfelture and of of considerations 
MS cqulty atid * tinea" 
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described as a “ condition.” The ordinary legal meaning of the word 
would be said by most lawyers to be that on breach of the term so 
denominated the other party was entitled to terminate. In the particular 
case the result of such a construction would have been to enable one 
party to terminate the contract on a quite trivial breach by the other. 
The House of Lords might have said: “ That is not our concern; the 
parties, in calling this term a condition, have presumably put their own 
value on the importance of breach.” ** But instead they so construed 
the meaning of the word “condition” in its context as to deny the 
right to terminate except on a serious breach. Lord Reid said: 
“ The fact that a particular construction leads to a very unreason- 
able result must be a relevant consideration. The more 
unreasonable the result the more unlikely it is that the parties can 
have intended it, and if they do intend it the more necessary it 
is that they should make that intention abundantly clear.” © 


Lord Simon described the result of a contrary construction as 
“absurd” °°; Lord Morris used the word “fantastic”; Lord 
Kilbrandon spoke of avoidance of “unreasonable results” and 
“ grotesque consequences.” °? The reader can hardly doubt that the 
perceived unfairness of the apparent meaning of the contract has 
influenced the court’s conclusion. 

There is a relationship between good faith, interpretation, and 
unconscionability. There is said to be no general doctrine of good faith 
in English law,°° but I think that the cases on interpretation show that 
good faith is an important factor in the process of interpretation. 
With good faith as a guide to interpretation, and unconscionability as 
a ground for relief when interpretation fails, English law goes a long 
way towards the control of unfair agreements. The interpretation 
approach moreover adds an important element of flexibility in allowing 
a court to avoid an unconscionable result without striking down the 
whole agreement, 


Duress 


I turn now to those areas of the law that have directly faced the 
problems of unfairness and inequality of barġaining power. The 
common law has always recognised a defence of duress, but its scope 
has remained narrowly defined, chiefly, no doubt, because the courts 
of equity were prepared to grant relief in a much wider variety of 


88 As did Lord Wilberforce, dissenting, p. 263 (note 89, infra). 

© L., Schuler A.G. v. Wickman Machine Tool Sales Ltd. [1974] A.C. 235, 251. 

90 Ibid. p. 265. 

91 Ibid. pp. 255-256, 

92 Ibid. p. 272. 

68 There is no general duty of disclosure; (Cheshire and Fifoot, Law of Contract, 
8th od. p. 274) terms will not be implied simply because they are reasonable (Treitel, 
Ths Law of Contract, 3rd ed. p. 162); Lord Reid has said that there is no rule 
that contractual ri must be exercised reasonably: White and Carter (Councils) 
Ltd. v. McGregor [1962] A.C. 413, 430. See Powell, “ Good Faith in Contracts ” (1956) 
9 Current Legal Problems 16, 25 and 28. 
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cases. It is often said that no relief is given for economic duress or 
duress of goods, but only for duress of the person.“ However, when 
one turns to another branch of the law it appears that restitution can 
be given of such benefits as tolls extracted under threat of seizure of 
goods ** and, in a recent Canadian case, fees paid to a municipality 
to secure its consent to a sale of land.* Every such case must involve 
an agreement to pay, if only for the instant before actual payment. 
Yet these are cases of economic duress where contractual relief, it is 
said, could not be granted. But surely the rules are legally incompatible, 
for one can hardly have a situation where an enforceable contract, 
when executed, gives rise to an immediate right of restitution in the 
disadvantaged party, Execution of a contract may sometimes be a bar 
to relief, but it can hardly be a prerequisite." 

One line of cases that clearly does grant contractual relief for duress 
of goods concerns maritime salvage, where it has been held that a 
price agreed for salvage services will not be enforced unless “ fair and 
just.” °° In one case Bucknill J. said: “I have to ask myself whether 
the bargain that was made was so inequitable, so unjust, and so 
unreasonable that the court cannot allow it to stand. . . . This was an 
inequitable, extortionate, and unreasonable agreement. . . .” ° These 
cases, decided at a time when freedom of contract was highly prized 
as a principle, go far so show that countervailing considerations can 
never be entirely suppressed. 


PROTECTION OF WEAKER PARTIES 


Equity went very much farther than the common law in relieving 
weaker parties from their contractual engagements. In addition to the 
cases on infants and drunkards, there was a general protection afforded 
to those of weak intellect which went well beyond the class properly 
described as lunatics. Of more general significance are the cases in 
which there was no weakness of intellect, but simply an undue 
advantage taken of inequality of bargaining power. 

In the case of sales of reversions by expectant heirs the court’s 
protection went so far as to require the party seeking to uphold the 
transaction to prove that the price paid was equal to the value of 
the property purchased.* Relief was said to be “founded upon the 
presumption that the parties dealing do not stand on equal terms,” * 


* Cheshire and Fifoot, op. dt. p. 281. 
99 Maskell v. Horner [1915] 3 K.B. 106, Morgen v. Palmer (1824) 2 B. & C. 729. 
Australian cases go even further, See Mason v. State of New South Wales (1958) 


102 CL.R. 108; Bell Bros. Pty. Lid. v. Shire of Serpentine-Jarrahdale (1969) 121 
CLR. 137 


%6 Eadie V. Town of Brantford [1967] S.C.R. 573. 
#7 See Goff and Jones, The Law o; Restitution, pp. 150-151, Beatson, ‘‘ Duress as 
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a presumption which, as pointed out in another case, was not always 
justified.* As Lord Selborne said in 1873: “The arbitrary rule of 
equity as to sales of reversions was an impediment to fair and reason- 
able, as well as to unconscionable bargains.”* A familiar pattern 
repeats itself; again the courts’ failure to recognise the underlying 
principle of unconscionability led to undue rigidity, which was relieved, 
in this case, by statute,° the terms of the statute specifically preserving 
“the jurisdiction of the court to set aside or modify unconscionable 


Relief extended beyond “ catching” bargains with expectants to all 
kinds of agreements.’ In 1818 it was said: “A court of equity will 
inquire whether the parties really did meet on equal terms; and if it 
be found that the vendor was in distressed circumstances, and that 
advantage was taken of that distress, it will avoid the contract.” * 
In Fry v. Lane, summarising the decisions, Kay J. said: 

ALDE TONI OE ye ore Rae SEAE A Pee ah e 


from a r and ignorant man at a considerable undervalue, the 
vendor having no i ident advice, a court of equity will set 
aside the transaction, will be done even in the case of 


property in possession, and a fortiori if the interest be rever- 
sionary. The circumstances of poverty and ignorance of the 
vendor and absence of independent advice throw upon the 
purchaser, when the transaction is impeached, the onus of proving, 
in Lord Selbome’s words, that the purchase was ‘fair, just and 
reasonable.’ ” ° 
This line of cases has been taken up and extended in a series of modern 
Canadian cases. The clearest cases of relief on this ground have been 
in favour of vendors of Jand,’° but analogous cases have granted redief 
also to buyers of goods ™ and services," and to injured persons who 
disadvantageously agree to release their actions for damages for 
personal injuries. These cases, adopting a comment by a Canadian 
writer,"* lay down as the criterion of relief an immoderate gain or 
undue advantage taken of inequality of bargaining power. 


4 Shelley v. Nash (1818) 3 Madd. 232, 236. 
8 Earl of Aylesford v. Morris (1873) 8 Ch.App. 484, 490. 


sco v. Isherwood (1778) 1 Bro.C.C. 558; Buckley v. Irwin [1960] 
N.I. 98, 104-105. See the comment of Kay J. in Fry V. Lane (1888) 40 Ch D. 312, 324. 
8 Wood v. Abrey (1818) 3 Madd. 417, 423 per Leach V.C 
® Supra (1888) 40 Ch.D. 312. Lord Selborne’s words were from Earl of Aylesford v. 
Morris (1873) 8 Ch.App. 484, 491. 
10 Knupp V. Bell (1966) 58 D.L.R. (2d) 466, afd. 67 D.L.R. (2d) 256; Marshall v. 
P. 


599, 
18 Towers v. Affieck [1974] 1 W.W.R. 714; Pridmore v. Calvert (1975) 54 D.L.R. 
(3d) 133. 14 Crawford, comment (1966) 44 Can.Bar Rev. 142. 
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In addition to these general cases there is the relief granted in cases 
of undue influence, where there is some personal relationship between 
the parties, actual or presumed, that makes enforcement of their 
agreement unfair. These cases are closely related with the more 
general jurisdiction over unconscionable agreements, and, it has 
recently been suggested, can usefully be seen as specific examples of 
the more general principle. Referring to several lines of cases including 
those on duress, unconscionable transactions and undue influence, 
Lord Denning has said: “ Gathering all together, I would suggest that 
through all these instances there runs a single thread. They rest on 
inequality of bargaining power.” 1° 


WITHHOLDING DISCRETIONARY REMEDIES 


A number of cases have refused or limited on the ground of 
unconscionability the enforcement ordinarily given to agreements. 
Until the eighteenth century the award of damages was itself regarded 
as discretionary, and the powers of the jury in awarding damages have 
been described as “ equitable.” 77 In a case where the defendant had 
unwisely agreed to pay a price measured by a progressive multiplica- 
tion, the court said: “Let them go to trial: and though this would 
amount to a vast quantity, yet the jury will consider of the folly of the 
defendant, and give but reasonable damages against him.” 4 

Some cases have suggested that the equitable remedy of specific 
performance may be withheld from an agreement thought to be 
unconscionable. Rescission is also an equitable remedy, so it is quite 
within the power of the court to grant the more drastic remedy. In 
some cases, however, the court has adopted an intermediate position 
refusing to rescind the agreement, but refusing also to decree specific 
performance.” It is difficult to disagree with the following comment: 
“Tf the Chancellor’s conscience rebels at the thought of specifically 
enforcing so hard a bargain, why is it so easily appeased by a dismissal 
of the bill, which opens the door to the imposition of heavy damages 


18 Sheridan, op. cit. pp. 87-106. 

16 Lloyds Bank Ltd. v. Bundy [1974] 3 W.L.R. 501, 508-509. Sir Eric Sachs, with 
hom Cairns L-J. agreed, though agresing in the result of the case, was more cautious 
about generalising though admitting “ some sympathy ” with Lord Denning’s views 
(516). Lord Denning’s views were quoted with approval by the Ontario High Court 
in McKenzie v. Bank of Montreal (1975) 7 O.R. (2d) 521, where a bank was held to 
have taken unfeir advantage of a woman’s emotional relationship with a man and 
of a wrongful seizure of the woman’s car. 

17 Washington, “ Damages in Contract at Common Law ” (1932) 47 L.Q.R. 345, 
48 L.Q.R. 90, 106, 

18 Thornborough v. Whitaker (1703) 6 Mod. 305. A similar caso was James v. 
Morgan (1664) 1 Lev. 111 (both cane involved progressive doubling of grains of 
com). The cases wero referred to with apparent approval by Lord’ Hardwicke. in 
Earl of Chesterfield v. Janssen (1751) 2 Vee.Sen. 125, 155. They are criticised by: 

op. dt. at p. 168 apparently on the ground that they depended on mere 





19 Savage V. Taylor (1736) Cas.T.Talbot 234; Day v. Newman (1788) 2 Cox.Ch. 77. 
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at law? ”*° A sound case can be made for the refusal of a decree of 
specific performance when there is something about that remedy (as 
opposed to damages) that would impose undue hardship. But if the 
objection to enforcement is the unconscionability of the agreement 
itself, it would seem that the objection should preclude damages as 
well as specific performance.” 

Another question always said to be within the discretion of the 
court is the award of costs, and sometimes the court will use its 
discretion to deprive a successful party of costs in cases of uncon- 
scionability that fall short of grounds for relief from the agreement 
itself. Daniell has written: “If a party obtains an unconscionable 
advantage over another, the court, although it may not feel itself 
justified in depriving him of the advantage he has gained, will not give 
him his costs of enforcing it.” 33 


CONSIDERATION 

It is said that the court will not, in general, inquire into the adequacy 
of consideration.* It does, however, inquire into whether there is 
sufficient consideration for enforceability, and in some of the cases 
finding no consideration it may be suggested that the court has been 
influenced more by the unconscionability of the agreement sought to 
be enforced, than by any real inquiry into the exchange of values. 
This influence is particularly apparent in cases of a promise made in 
consideration of the promisee’s performing a pre-existing contractual 
duty. Though most cases put the refusal to enforce such promises on 
the basis of absence of consideration,™ others suggest that the real 
reason is the fear of improper pressure exerted on the promisor.*° 
An analogous case is that of a creditor who agrees to take less than the 
full debt owed to him. Though most cases again refuse enforcement 
on the ground that there is no consideration * and in many cases it is 
the creditor rather than the debtor whose conduct is unconscionable, 
a case decided in 1966 illustrates the possibility of undue pressure 
being exerted in such cases on the creditor." Again, the danger is that 
unless the true ground for such decisions is recognised, the courts will 
strike down business adjustments and settlements that are perfectly 
fair and reasonable. 





20 Note (1934) 32 Mich L.R. 518, 525. 

21 In Buckley v. Irwin [1960] N.L 98, the court not only refused specific performance 
but granted rescission, even though not claimed in the 

22 Daniell, Chancery Practice, 8th ed. 1914, p. 1039. 

23 Cheshire and Fifoot, op. cit. p. 69, Treitel, op. dt. p. 64. 

M Suk v. Myrick (1809) 2 Camp. 317, but note the different reasons given in 
oo 129, Gilbert Steel Ltd. v. University Construction Lid (1973) #6 DLR. Ge) 
28 Harris v. Watson (1791) Peake 102 per Lord Kenyon at p. 103. 

26 Foakes V. Beer (1884) 9 App.Cas. 605. 

at D. & C. Builders Lid. v. Rees [1966] 2 Q.B. 617, especially at p. 625. 
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RESTRAINT OF TRADE 

Cases striking down agreements in restraint of trade generally give as 
the reason for intervention the public interest in protecting free trade. 
However, one of the criteria of validity is that the agreement should 
be reasonable as between the parties * and there can be little doubt 
that the courts have by this means exercised control over unconscion- 
able agreements. In a recent case striking down an agreement between 
a composer of music and a publisher Lord Reid said: 


“Tf contractual restrictions appear to be unnecessary or to be 
reasonably capable of enforcement in an oppressive manner, then 
they prelim bree before they can be enforced. [Lord Reid 
then di the particular agreement and continued]... I 
need not consider whether in any circumstances it would be 


possible to ify such a one-sided It is sufficient to 
say that ie as there is falls far short of justification.” ° 
Lord Diplock spoke even more plainly: 
“What your lordships have in fact been doing has been to assess 
the relative bargaining power of the publisher and the song writer 
at the time the contract was made and to decide whether the 
publisher had used his su oe ee a Pe exact from 
the song writer promises that were irly onerous to him.... 
Under the influence of Bentham and of laissez faire the courts in 
the nineteenth century abandoned the practice of applying the 
public policy against unconscionable bargains to contracts 
generally, as they bad formerly done to any contract considered 
to be usurious, but the policy survived in the application to 
penalty clauses and to relief against forfeiture and also to the 
ial category of contracts in restraint of trade. If one looks at 
e reasoning of nineteenth century judges in cases about contracts 
in restraint of trade one finds lip service paid to current economic 
theories but if one looks at what they said in the light of what 
they did, one finds that they struck down a bargain if they thought 
it was unconscionable as between the ies to it, and upheld 
it if they pose gaia geile a d hold that the question 
to be answ .-. is: was the bargain fair? ” *° 


This is surely the language of a vigilant court that allows freedom of 
contract, but watches to see that it is not abused. 


LEGISLATION 


Common lawyers are sometimes inclined to think that control of 
agreements by legislation can be treated as a series of special exceptions 


$$ See 
ee Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co. [1894] A.C. 535, 


wee Schroeder Music Publishing Co. Ltd. v. Macaulay [1974] 1 W.L.R. 1308, 
1315, 

30 Ibid. p. 1315. Seo now Clifford Davis Management Lid. v. WEA. Records 
Ltd. [1975] 1 W.L.R. 61, C.A. where the cases on restraint of trade are linked with 
those on exemption clauses and undue influence as instances of “ Inequality of bargain- 
mg power.” 
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leaving intact, indeed strengthening ** the common law rule that the 
courts will not of their own motion control agreements. But legislation, 
like judicial decisions, reflects the needs of a society, and the fact that 
the need for control of agreements has become so pressing in particular 
cases as to prompt legislative intervention argues, to my mind, in 
favour, rather than against the need for general control. 

Legislative control of unfair agreements generally takes one of two 
forms. The first is the advance prohibition (or, in some cases, the 
positive prescription *) of particular contractual terms and clauses,” 
a technique that works well only when it is possible to isolate desirable 
or undesirable terms in more or leas standardised transactions.“ The 
second form is to give the court a discretion to strike down agreements 
that are “harsh and unconscionable” ** or that are not “fair and 
reasonable.” ** This second form of legislative intervention is of more 
general applicability, and points in the direction in which, I have 
argued, the courts are themselves moving. It would easily be integrated 
with a general judicial control, and whether the statutory words are 
“harsh and unconscionable” or “fair and reasonable” the court 
could be expected to develop consistent standards. 


TOWARDS A GENERAL PRINCIPLE 


The common law traditionally develops by the use of fictions. Lip 
service continues to be paid to an old rule, but as decisions multiply 
exceptions to it, it becomes an empty shell and at last can be discarded 
without effecting any great change in the actual practice of the courts." 
My argument is that this stage has now been reached in respect to'a 
rule of unconscionability. I have attempted to show that, despite lip 
service to the notion of absolute freedom of contract, relief is every 
day given against agreements that are unfair, inequitable, unreasonable 
or oppressive. Unconscionability, as a word to describe such control, 
might not be the lexicographer’s first choice, but I think it is the most 
acceptable general word. It has historical antecedents?*; it occurs 
consistently throughout the cases in the various branches of the law 
discussed; it has been accepted as a general ground of relief in modern 


31 Because the special legislative exception proves the general common law rule. 

32 See for example tho provisions of the Insurance Act R.S.O. 1970, c. 224. 

3 Recent examples are provided in several jurisdictions by the ban on exemption 
Clauses in consumer sale transactions, seo, for example, Supply of Goods (Implied 
Terms) Act 1973, s. 4 adding section 55 (4) to the Sale of Goods Act. 

34 Seo note 61, supre. 

35 Moneylenders Act 1900, and Acts in other jurisdictions based on it. In the United 
Kingdom this Act is now replaced by the Consumer Credit Act, sa. 134139, with 
test of “ extortionate.” 

36 See Supply of Goods (Implied Terms) Act 1973 adding section 55 (4) and (5) to 
the Sale of Goods Act 1893, Misrepresentation Act 1967, s. 3. 

37 Seo L. L. Fuller, Legal Fictions. Tho development of the law of liability for 
damage caused by defective products illustrates, I beleve, this kind of development. 

38 Seo the equity cases discussed at notes 1-16, supra. 





July 1976] UNCONSCIONABILITY IN CONTRACTS 391 


Canadian cases, and it is recognised by statute both in Common- 
wealth and American jurisdictions.*° 

An argument frequently raised against recognition of a general 
power of relief is that it would contribute to uncertainty.“ I would 
say that certainty, though an important value in contract law, is not an 
absolute one, and the cases discussed in this article show that other 
values cannot be suppressed. Moreover, if my argument is accepted, 
that is that agreements are in practice set aside quite frequently and 
generally, it must conduce to certainty rather than uncertainty to 
recognise the general principle, At present we have the worst of both 
worlds—what for example could be less certain than the law on 
exemption clauses? The effect of suppressing the true principle 
underlying a line of cases is to produce a rule that not only fails to 
relieve when relief is justified ** but that strikes down agreements that 
are perfectly fair and reasonable.* Only with open recognition of the 
true principle can the courts begin to develop rational criteria and 
guidelines that will satisfactorily explain their decisions and offer a 
useful guide for the future. I do not underestimate the difficulty 
of developing such guidelines, but I do maintain that to make a start 
on that task would be an advance in certainty as well as in justice, 

Another compelling reason for adopting a general principle of 
unconscionability is the need to fill the gaps between the existing 
islands of intervention. The clause that is not quite a penalty clause “4 
or not quite an exemption clause “° or just outside the provisions of 
the Moneylenders’ Act“* or the Misrepresentation Act’ will fall 
under the general power to relieve and anomalous distinctions like 
those castigated by Lord Denning in Bridge v. Campbell Discount * 
will disappear. 

FUTURE DEVELOPMENT 


Given the open recognition of a general principle of unconscionability 
one would expect the courts to develop guidelines. There is every 


reason to think that they would be fully equal to this task. In many 
of the cases discussed in this article the reader can without great 


39 Soo note 10 on p. 386, supra. 

40 Moneylenders Act 1900 (now replaced in the United Kingdom by Consumer 
Credit Act 1974 with test of “ extortionate "), Law of Property Act 1925, s. 174 (2), 
Uniform Commercial Code, se. 2-302. 

41 In the Law Commissions’ report on Exemption Clauses in Contracts, Law 
Com. No. 24, Scot. Law. Com. No. 12, the Commissioners were equally divided on 
the question. Fortunately, in my view, those who favoured a general power eventually 
prevailed, see Supply of Goods (Implied Terms) Act 1973, s. 4. 

42 Because deserving cases fall outside the rigid rules allowing intervention. 

3 As in Harbutt’s Plasticine [1970] 1 Q.B. 447. 

in 


48 Because the lender js not in the business of monsylending within the statutory 


definition. 

47 Misrepresentation Act 1967, s. 3. Seo Overbrooke Estates Ltd. v. Glencombe 
Properties Lid. [1974] 1 W.L.R. 1335. 

48 Supra, at p. 375. 
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difficulty detect the factor or set of factors that led the court to 
intervene. Clearly inequality of values exchanged cannot in itself be 
enough ® or the courts would “ throw every thing into confusion and 
set afloat all the contracts of mankind.” * But a large inequality of 
exchange combined with inequality of bargaining power,® the twin 
criteria adopted by the modern Canadian cases,** goes a long way to 
suggest a case for relief. It is not said to be conclusive, but to cast an 
onus on the party seeking to uphold the transaction,™ an onus that 
might possibly be discharged on a showing that the disadvantaged 
party was independently advised, or that he knew of the comparative 
values and intended a part gift. On the other hand, not every case 
lends itself to analysis in terms of equality of exchange “ and in some 
cases there may be grounds for relief even when the values exchanged 
are approximately equal. The Supply of Goods (Implied Terms) Act 
1973 offers a list of criteria to guide the courts in determining what 
exemption clauses are fair and reasonable.* The list is not exhaustive, 
and, no doubt, further criteria will be judicially developed. I would 
readily recognise that the adoption of a principle of unconscion- 
ability is a mere beginning, but I would maintain that it is a useful 
beginning. 

There will be a need for development of bars to relief. Execution in 
itself should not be a bar," but execution followed by a long delay,** 
affirmation, and intervention of third party rights ® might well be held 
to place limits on relief. The court need not choose between an all or 
nothing solution, but could use the power to grant relief on conditions, 
as the mortgage cases grant relief to the mortgagor on payment of the 
mortgagee’s costs. A condition of relief might appropriately be the 
payment of the other party’s reasonable expenses incurred in reliance 





49 “ Yot it is a very material ingredient, and, with other things, will go a great way 
toward it ” per Clarke M.R. in How v. Weldon and Edwards (1754) 2 Ves Sen. 516, 
518. See also cases cited by Sheridan, op. cit. pp. 129-130. 

50 Per Eyre L.B.C. in Griffith v Spratley (1787) 1 Cox.Ch. 383, 388. 

51 See Supply of Goods (Implied Terms) Act 1973, s. 4, adding section 55 (5) (a) 
to the Sale of Goods Act 1893. 

53 Supra, note 10, on p. 386. 

53 See Crawford, comment (1966) 44 Can.Bar Rev. 1420 and seo per Kay J. (1888) 
40 ChD. 312, 322, 

54 In the cases concerned with eactusion of lability for personal injury, it may be 
suggested that tho court is influenced by policies of accident compensation. 

58 For example where an unwanted service is purchased, and other factors for 
relief are present, it ought not to be a defences in itself that the price agreed to be paid 
was a reasonable price, as, for example, in Griesthammer v. Ungerer (1958) 14 D.L.R. 
(2d) 599, where a woman was persuaded to purchase dancing lessons. 

56 Supra, note 36, on p. 390. 

oTt See the cases on restitution for duress, supra, notes 95-97. 

æ Fox v. Mackreth (1788) 2 Bro.Ch. 400, 427. 

æ A third party purchasing property in good faith without notice of the plaintiff's 
claim to relief would, presumably, be protected. See How v. Weldon and Edwards 
(1754) 2 Vea.Sen, 516, where it was held that notice of an inadequate price should 
put the third party on inquiry. 

60 See Earl of Aylesford v. Morris (1873) 8 Ch.App. 484, 499, Fry v. Lane (1888) 
40 ChD. 312, 324. 
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on the agreement, thus protecting the latter’s reliance interest, but not 
his contractual expectation.*+ 
Contract law has been passing through a period of exceptional 
rigidity, but there are signs that it is capable of recovering its former 
flexibility, as, I think, it must if it is to meet the present needs of 
society. 
S. M. WappaMs * 


eee Ce Nee amy Of Piado RENE equally iay Dearne 
grant relief from an agreement, but only on condition of compensating the other’s 
reliance, Law Reform (Frustrated Contracts) Act 1943, s. 1 (2). A similar case could 
be made for conditional relief in cases of mistake. 

62 Some, while accepting my general argument, might maintain that a general 





illustrated by the decision A 
(Textiles) Ltd. [1975] 3 W.L.R. 758, especially per Lord Wilberforce, pp. 772-773. 
* Associate Professor, Faculty of Law, Unirernity. of Toronto. 


THE PERMISSIBLE SCOPE OF ARTICLES 
EXCLUDING THE DUTIES OF COMPANY 
DIRECTORS 


ARTICLE 78 in Table A of the Companies Act 19487 provides as 

follows: 
“A director of the company may be or become a director or 
other officer of, or otherwise interested in, any company promoted 
by the company or in which the company may be interested as 
shareholder or otherwise, and no director shall be accountable 
to the company for any remuneration or other benefits received 
by him as a director or officer of, or from his interest in, such 
other company unless the company otherwise direct.” 


That must be one of the least cited Articles contained in Table A; 
in fact only one of the leading books on Company Law (Gore-Browne 
on Companies *) even mentions it, What does that article mean? It is 
clearly some sort of exclusion clause, and in fact we are told by the 
learned authors of the 41st edition of Gore-Browne® that it was inserted 
by the draftsman of the 1948 Act to reverse the effect of the House 
of Lords decision in Regal (Hastings) Ltd. v. Gulliver* Presumably it 
was felt a harsh result to make company directors accountable for 
secret profits in that type of case; this view is shared by some writers,® 
though not by the present author. 

A clause in the Articles is a very convenient way of lessening or even 
getting rid of the duties which the law would otherwise cast upon 
company directors. But Article 78 is rather restricted to particular fact 
situations. Could the astute draftsman go further and produce an 
Article purporting to relieve the director in all circumstances from the 
duty not to make a secret profit? For example, the following clause 
might be used, when suitably polished up by an experienced 
draftsman : 

“ A director of the company may retain any benefit, whether in 
the form of profit made by him, or otherwise, which he obtains 
from an opportunity which comes to him in his position as 
director or otherwise, provided that he acts honestly and does not 
gain at the expense of the company.” 


At this point, the astute student of company law might say, however 
—does this not go too far? What about the effect of section 205 of the 
Companies Act 1948? That section surely provides that articles 


1 Tablo A Articles apply of course to all registered companies limited by shares 
unless expressly excluded or modified—Companies Act 1948, s. 8. 

2 42nd ed. (1972) edited by Boyle and Sykes. 

3 Published in 1952 (edited by Sykes, Smith, Smith and Borrie), p. 887. 

4 {1942] 1 All ER. 378; Regal is, of course, the locus dassicus on the accountability 

secret profits made bona fide and where the company did 

not suffer, but the profit was made by virtue of their position as directors. 

8 Especially Jones (1968) 84 L.Q.R. 472; sce also Gower, The Principles of Modern 
Company Law (3rd ed.) pp. 535-540. 
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excluding directors from liability for breach of duty are void. The 

terms of section 205 are, so far as is relevant to the present question, 
as follows: 

“any provision, whether contained in the articles of a company 

or in any contract with a company or otherwise, for exempting 


any officer of the company . m, or indemnifying him against, 
any liability which by virtue of any rule of law would otherwise 
attach to him in respect of any negligence, default, breach of duty 
or breach of trust of which te may be guilty in relation to the 
company shall be void... .” 


Certainly, at first sight, under what might be called a wide 
construction, that section seems to cover and render void the type of 
article described above; and indeed, might even be said to render void 
Article 78, despite its inclusion in Table A. However, it is argued in 
two of the leading books on company law ° (the question seemingly 
being ignored in the others") that the correct construction of section 
205 is more narrow, and that some exclusion clauses can be valid. 
It is the purpose of this discussion to attempt, in the absence of any 
real authority,’ to resolve this question. 

Section 205 was first introduced (as section 152) in the Companies 
Act of 1929. Prior to this, it was established in several cases, notably 
Re City Equitable Fire Insurance Co.,* that a company’s Articles could 
exclude any liability for breach of directors’ duties, except that which 
was wilful and dishonest. This position was criticised by the Greene 
Committee, whose Report ° led to the 1929 Act: “ We consider that 
this type of article gives a quite unjustiflable protection to directors.” 
They recommended: “ The proper course in our view is to prohibit 
articles and contracts directed to relieving directors and other officers 
of a company from their liability under the general law for negligence 
and breach of duty or breach of trust.” It is submitted that, in so far 
as it is possible to discover, the intention of the Greene Committee 
was to have a section with a wide effect, permitting no exclusions for 
directors from the duties otherwise cast on them by the general law. 

What, then, are the arguments which can be put forward for a 
narrower construction? 

Gower ™ states that the effect of section 205 is that liability for 
breach of duty cannot be excluded by the articles, but that the scope 
of the duty can still be determined by the articles, subject to the general 





e Gower op. cit. and Gore-Browne op. df. Section 205 is also considered by 
Wedderbum—" Shareholders’ Rights and the Rule in Foss v. Harbottle ” {1958] C.LJ. 
at p. 97—who supports the arguments contained in Gower and Gore-Browne. 

7 For example, Palmer, Company Law and Pennington, Company Law, simply 
mention s, 205 without discussing its effect. 

s Only one decision has seemingty considered any aspect of s. 205—Tomlinson vV. 
Scottish Amalgamated Silks Ltd. (Liquidators), 1935 S.C, ELL. 1: that case is no 
help to fhe” pr discusion. 

© {1925] Ch. 407; see also, inter alla, Re Bradllian Rubber Plantations and Estates 
Ltd. [1911] 1 Ch. 425, 440. 

10 Cmd. 2657 (1925-26), paras. 46 and 47. - 

u Op. dt. pp. 531-532 
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principle that no clause can protect the directors against the 
consequences of their own fraud. Thus he says: 


“Jn determining whether there has been a breach of duty or 
breach of trust regard must be had to the articles. These may 
allow the director to place himself in a position where his duties 
a interests may conflict and may authorise him to be 

nally interested in contracts with the company so that that 
ge not be a breach of duty or breach of trust. But they 
cannot, it is submitted, relieve the director of his duty to act in 
good faith, or of his liability if he does not, for that is banned 
by section 205.” 

If one construes section 205 literally, this seems an attractive 
argument—the section does refer only to restrictions on liability, not 
on the scope of any particular duty. However, it might well be asked 
whether Gowers argument about the duty to act in good faith 
necessarily stands up on this argument. It should be noted that no 
authority is cited. One can respectfully agree that liability for failing 
to act in good faith cannot be excluded, but why should not the ambit 
of that duty be defined and restricted by the Articles, just as, according 
to Gower, the ambit of the duty not to make a secret profit can be; 
provided, of course, that the directors do not act dishonestly in the 
fraudulent sense, because articles allowing that were forbidden under 
the general law before section 205 existed? # Failure to act bona fide 
in the interests of the company does not of course necessarily mean 
that the directors are acting dishonestly or fraudulently. For example, 
surely in Re W. & M. Roith Ltd., the directors, in voting Roith’s 
wife a pension should he die, at a time when he had a terminal illness, 
were acting in breach of duty * because they failed to consider the 
interests of the company, i.e. the shareholders as a whole, not because 
they were necessarily dishonest in any moral sense, On Gower’s 
argument, why could not an Article restrict the scope of the directors’ 
duty in that situation by allowing them to consider the interests of the 
managing directors wife as a legitimate corporate interest, without 
falling foul of section 205? It would restrict the scope of the duty 
rather than restrict liability should the duty exist and be broken. 

Furthermore, whilst liability for negligence by directors clearly 
cannot be excluded, the Articles might, on Gower’s argument, define 
the standard of care and skill, Że. the scope of the duty, more narrowly 
than the cases require—although practically that would be a difficult 
task as the standard required could hardly be much lower! * But to 
allow this would surely defeat what seems to have been the aim 
foremost in the minds of the Greene Committee?" in recommending 


13 See authorities cited supra, note 9. 
18 


14 [1967] 1 W.L.R. 432. 





July 1976] PERMISSIBLE SCOPE OF EXCLUDING ARTICLES 397 


section 205—it was cases excluding negligence liability which raised 
the whole issue.* Having said this, however, one is compelled to admit 
that a court might well follow Gower in construing the section literally, 
while hoping that it would instead look at what is suggested was the 
intention behind the section. It might, though, be asked at this point— 
why should not the duties of company directors be determined by the 
Articles? After all, it could be said that the company and its share- 
holders have agreed to this reduction of duty. It is submitted that this 
point was sufficiently answered by the Greene Committee * : 
“Tt is, moreover, in our opinion, fallacious to say that share- 
holders must be taken to have agreed that their directors should 
be placed in this remarkable position. The articles are drafted on 
the instructions of those concerned in the formation of the 
company, and it is obviously a matter of great difficulty and 
delicacy for shareholders to attempt to alter such an article as that 
under consideration.” 


It is submitted also that there is an even more cogent policy reason 
for a construction of section 205 wider than Gower would allow; and 
that is the existence in section 448 of the 1948 Companies Act *° of 
the court’s power to relieve directors, wholly or partially, and on 
whatever terms it thinks fit, from liability for breach of duty where 
they have acted honestly and reasonably, and in all the circumstances 
ought fairly to be excused. It is surely preferable to have technical, 
though honest, breaches of duty forgiven by a court than never brought 
to light because of provisions in Articles of Association. True, there 
are few cases where section 448 has been considered, but then few 
cases on directors’ duties reach the courts. One is tempted to ask why 
section 448 was not pleaded in Regal (Hastings) Ltd. v. Gulliver ™— 
surely there the board acted honestly (this was accepted by all 
concerned), reasonably (because the company could not other than by 
their actions have financed the subsidiary and acquired the other 
leases), and ought at least to some extent to have been excused— 
particularly in view of the fact that as a result of the cases the new 
owners of the company in effect recouped part of the purchase price 
they had originally agreed to pay.™ Whatever the reasons, the facts 
of that case illustrate a situation where section 448 might be used to 
achieve a similar yet better result than exclusion clauses in the Articles. 

Leaving aside Gower’s argument for the moment, we must now 
examine the somewhat different arguments put forward in Gore- 
Browne. The relevant passage in that book states *: 

“It is open to a company, subject to certain limits, to include 
in its A provisions SHEN render one or more of the general 
u8 Especially Re E Equitable (supra). 

19 Op. cit. para. 46. 

20 Taken of course from the similar provision in the Trustee Act 1925, s. 61. 

11 Supra, note 4, 


22 Seo Gower, op. at. p. 536. 
23 42nd ed. pp. TTHTT8 
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law duties . . . inapplicable to its directors. Any such provision 
must, however, take the form of a reduction or abrogation of the 
relevant is dos as opposed to an exemption of the directors from 
liability for ch of duty. This follows from section 205. . . . {It] 
is submitted that directors cannot be effectively released from their 
primary duty of honesty, though it must be admitted that there 
is no express authority for this proposition.” 


Clearly this argument does not so much depend on semantic 
differences between exclusions of liability and exclusions of duty, but 
rather on the fact that section 205 forbids only complete exclusion of 
duty, and would allow reductions in the scope of the duty. It is 
submitted that this is at least from the point of view of the intention 
behind it a more acceptable view of the meaning of section 205. 
Gore-Browne continues: “.. . it is clear from the existence of 
Articles 78 and & of Table A, Part I (which has statutory authority), 
and from several cases, that directors may be released, in part at 
least, from their duty not to make ‘ secret profits’ and their duty to 
disclose interests in company contracts.” 

Clearly the learned euthors of Gore-Browne are not completely 
certain as to the extent of permissible releases from duty. One must 
agree that Article 78 is valid as being invested with a statutory 
authority. But suppose that a draftsman included in the Articles a 
different situation where e director might make a secret profit if he 
indulged in, e.g. insider trading, and purported to exclude the 
existence of a duty to account in that situation. Such an Article would 
not have the statutory authority of Article 78, but there are perhaps 
two arguments that could be put forward in support if Gore-Browne’s 
view is correct. The first is that the duty not to make secret profits 
has not been excluded, but merely modified or restricted as it would 
still apply to the directors in all but the particular situation of insider 
trading. The same argument could obviously be applied to Article 78. 
The difficulty with this is that, although it clearly has some merit, 
it would permit almost the same result as an Article excluding the duty 
not to make secret profits altogether, as the draftsman could list a 
whole number of situations where the duty was excluded—so long as 
one remained where it would still apply, then it could be said that the 
duty in toto had not been excluded, but merely restricted. However, 
logically, on the argument of Gore-Browne, this would be possible. 





24 The cases cited include Gray v. New Augarita Porcupine Mines Ltd. [1952] 
3 DLR. 1, 13, P.C; Boulting v. A.C.T.A.T. [1963] 2 Q.B. 606, C.A. Neither 
caso in it fs submitted, very ftrong sapport for such a wido proposition: both 


interests 
einfach when a peed be t partiouley section (e 199 te the 1988 ACO, Gbani 
infra, and to which special considerations may apply. 


would 
director accountable to the company in this case—the principle of Regal (Hastings) 
Ltd. v. Gulliver (supra) and Phipps v. Kom dman es Veling Wido’ nee 
to cover it—even though he would seemingly not be Hable to 

Percival v. Wright [1902] 2 Ch. 421. 
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The second argument which would allow the “insider trading” 
example, Article 78 and the draft article mentioned earlier excluding 
the duty completely, is that the duty not to make a secret profit is 
but a part of the wider duty to act bona fide in the interests of the 
company *—by excluding the former, the whole duty is merely 
reduced because the main part is still effective. It is submitted that 
this view has no basis according to authority—there are many cases 7" 
which emphasise how the accountability of a director (or trustee) for 
profit is in no way dependent on or connected with bona fides or 
honesty; they are quite separate heads of duty.* 

Uncertainty would therefore seem to prevail. However, it is 
tentatively submitted that, ignoring Article 78 as a statutory 
“ aberration,” the reductions in duty which section 205 does not forbid 
are not of the type of the “ insider trading ” example. Apart from the 
general policy reasons mentioned earlier, there is also the point that 
they could be taken to such lengths as to exclude the duty to account 
for secret profits almost entirely. But it is suggested that there are 
certain reductions that could be permitted, e.g. an article which allowed 
a director to satisfy his duty by disclosing any profits to the board.” 
The duty not to make a secret profit still exists; it is merely the body 
charged with forgiving or ratifying a breach that has been changed.*° 
Indeed this reduction is perhaps more realistic in modern circum- 
stances than requiring general meeting ratification—provided that full 
disclosure is made and shareholders are properly informed, e.g. in the 
annual directors’ report.** 

The other Article in Table A cited by Gore-Browne is Article 84 
which cannot of course be discussed in isolation from the director’s 
duty to disclose his interest in company contracts, as laid down by 
section 199 of the Companies Act. That section requires the director 
to make a full declaration of the nature of his interest to the board; 
failure to comply renders the contract voidable ** and in most cases 
the director liable for any profit made thereby.** Section 199 lays down 
a minimum standard; the Articles could require a heavier burden, 
e.g. requiring declaration to the general meeting. But the section is 
Clearly less onerous than the common law required.* 


26 Re Smith and Fawcett Ltd. [1942] Ch. 304. 
21 See ospecialty Regal (Hastings) Ltd. w. Gulliver (supra) and the older Trusts 
cases, ¢.g. Bray v. Ford [1896] A.C. 44. 
38 The question of the bona or mala fide making of a profit is nonetheless important, 
shareholder ratification (Cook 


1967, s. 16 (1) (c). 

33 Hely-H ee TDO] 1. QB. 549. But see Baker, ‘‘ Disclosure of 

Directors’ Interests in Contracts Bh BA. oo this also discusses some of tho 
raised by this article and comes to a similar conclusion. It was available to the 

author only efter this article was written and accepted for publication. 

Se Tor ap fea infer alla, Ra Cape Bretoim: (1889:29 /Ch-D. 795. 

34 It insisted on full disclosure to, and approval by, the general meeting—A berdeen 

Ry. v. Blaikie (1854) 1 Macq.H.L. 461. 
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Article 84 generally forbids directors who have an interest attending 
and voting at the meeting where the matter is discussed, though with 
some exceptions discussed below. But could the Articles be drafted 
less strictly than Article 84 and allow the director to attend and vote 
on his own declaration of interest? This is not seemingly forbidden by 
section 199; would it fall foul of section 205? It is submitted that it 
would not, as it is merely a reduction of duty and not an exemption; 
prohibitions on attending and voting were merely one aspect of the 
general equitable duty now enshrined in section 199. 

In some situations Article 84 itself allows directors to attend and 
vote; more interestingly for the present discussion, subparagraph 3 - 
allows them to hold other offices in the company and retain any profits 
tealised thereby. Common sense clearly dictates that directors should 
be able to be, e.g. solicitors to the company or employed in some other 
capacity, though general principles would clearly not allow their 
retention of remuneration without general meeting approval** The 
answer why this is not forbidden by section 205 must again lie in 
the fact of Article 84 having a statutory authority, like Article 78. 
But it is submitted again that the existence of these two Articles 
excluding general fiduciary principles is by no means necessarily 
conclusive that a draftsman can invent other similar provisions without 
infringing section 205. 

The dutics of company directors which we have discussed so far in 
relation to section 205 have been largely the duty not to make secret 
profits and the duty to disclose interests in company contracts. It is 
submitted that the same conclusions will apply to most other heads 
of directors’ duties **; though it is clear on general principle that any 
breach that involves wilfalness or fraud can never be excluded by the 
articles.*" There is, however, one head of duty which can, it is 
submitted, be excluded by the articles, because it arises from the 
articles themselves and not from a principle of general law, This is 
the duty cast on directors to use their powers for the proper purpose. 
For example, if the directors have power under the Articles to refuse 
Tegistration of share transfers, then they must exercise that power for 
a proper purpose * as well as acting honestly in what they see as the 
interests of the company. However, if the articles are drafted so as to 
give them absolute discretion in making their decision, then all that 
is required of them is honesty." The same principle, it is submitted, 
can be applied to the power to issue shares, where the proper purposes 
doctrine has been most active in recent times.*° 





w Directors, being fiduciaries, are not entitled to remuneration unless the articles 
or general meeting allow tt—Re George Newman [1895] 1 Ch. 674, 686 per Lindley 
pproval—aArticle 76. 


LJ. Table A still requires general meeting a 
36 Soe generally, p ae ae dt. chap. 23. 
37 Supra, note 9. 


38 Bennett's Case (1854) 5 De G.M. & G. 284. 
a eine cae AF De ee a 
+0 See especially Hogg V. Cramphorn Ltd. [1967] 1 Ch. 254; Bamford v. Bamford 
{1970] 1 Ch. 212; Howard Smith Ltd. v. Ampol Petroleum Ltd. [1974] 1 All E.R. 1126. 


July 1976] PERMISSIBLE SCOPE OF EXCLUDING ARTICLES 401 


CONCLUSION 


It is submitted in conclusion that Articles purporting to exclude any 
duty which the general law casts upon a company director (other than 
the proper purposes doctrine) are void under section 205, despite the 
fact that, literally read, that section refers only to exclusions of liability 
being void. However, it is possible to modify these duties somewhat, 
e.g. by absolving a director from liability for making a profit by 
disclosure to the board. The Articles in Table A which do seem to 
exclude a duty must be treated as exceptional, but valid because of 
their appearance in a statute. 
. Jonn Birps * 





* LIM., Lecturer in Law, Queen Mary Colleges, London. 
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TROUBLE ON OILED WATERS— 
STATUTORY INTERPRETATION 


“SINCE a large and ever increasing amount of the time of the 
courts has, during the last three hundred years, been spent in the ` 
interpretation and exposition of statutes,” Viscount Simonds once 
remarked, “it is natural enough that in a matter so complex the 
guiding principles should be stated in different language and with 
such varying emphasis on different aspects of the problem that sup- , 
port of high authority may be found for general and apparently 
irreconcilable propositions.” 1 The recent House of Lords decision in 
Federal Steam Navigation Co. Ltd. v. Department of Trade and 
Industry? is embroiled in this matter, indeed so complex. 

Section 1 (1) of the Oil in Navigable Waters Act 1955* (as 
amended) enacts that “If any oil .. . is discharged from a British 
ship ... the owner or master of the ship shall be guilty of an offence.” 
The House of Lords held (Lord Reid and Lord Morris of Borth-y- 
Gest dissenting) that “or” in “ owner or master ” must be construed 
conjunctively, and accordingly both the owner and master were 
lawfully convicted under the section.‘ The decision adds another 
string to the already much weighted bow of statutory interpretation, 
and the points raised by the appeal invite further examination. 

Lord Wilberforce considered that there was no rule which required 
that “or” should carry an exclusive force. Whether it did so 
depended on the context. It was the meaning of the phrase as a whole 
that mattered, not whether “or” was conjunctive or disjunctive. But 
his Lordship conceded that “to substitute ‘and’ for ‘or’ is a strong 
and exceptional interference with a legislative text and in a penal 
statute one must be even more convinced of its necessity.” * Lord 
Reid was strongly dissentient. He was in no doubt that “‘or’ can 
never mean ‘and.’ The dictionaries have been searched in vain for 
any trace of any usage by which ‘or’ has a conjunctive meaning. 
It is true that in some authorities it has been stated that ‘or’ can be 
held or construed to mean ‘and.’ In my judgment that is quite 

e 


The Federal Steam Navigation case raises two of Viscount 
Simonds’ “ apparently irreconcilable propositions,” or to be more 
exact, two competing and mutually exclusive interpretative rules. 
These rules are clearly illustrated by the contrasting words of two 
nineteenth-century judges. In The Alina’ Sir George Jessel M.R. 
laid down “the rule of construction . . . in all the cases . . . is this, 








1 Att.-Gen. v Prince Ernest Augustus of Hanover [1957] A.C. 436, 461. 

2 [1974] 1 W.L.R. 505, H.L. 

3 3 &4 Elk. 2c. 25, 

4 [1973] 1 W.L.R. 1373, C.A., on appeal from the Central Criminal Court. 

3 [1974] 1 W.L.R. 505, S22. 

è Ibid. at p. 508. 1T 5 Ex.D. 227. 
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that where you have plain terms used in the enacting part of an 

Act of Parliament, nothing less than manifest absurdity will enable 

a court to say that the ordinary and natural meaning of the terms 

is not the true meaning.” * This dictum was specifically refuted by 

Lord Esher M.R. in The Queen v. Judge of City of London Court.’ : 
“T say that no such rule of construction was ever laid down 
before. If the words of an Act are clear, you must follow them 
even though they lead to a manifest absurdity. The court has 
nothing to do with the question whether the legislature has com- 
mitted an absurdity. In my opinion, the rule has always been 
this, if the words of an Act admit of two interpretations, then 
they are not clear, and if one interpretation leads to an absurdity 
and the other does not, the court will conclude that the legisla- 
ture did not intend to lead to an absurdity, and will adopt the 
other interpretation.” 1° 


In short, the two mutually exclusive rules may be summarised as 
follows : 

(i) If the court considers that the words when construed according 
to their natural meaning produce such manifest absurdity, inconsist- 
ency or illogicality that the natural application could not possibly 
have been intended, the court may follow another signification. 

GD) If the words used are unadorned and unambiguous, their natural 
meaning must be attributed to them even in the face of manifest 
absurdity or injustice. Only if from the collocation of the words 
there arise two interpretations, one of which is absurd, may the court 
choose the less absurd alternative. 

One explanation for the diversity of the two rules relates to the 
degree of importance attached by the respective authorities upon that 
ultimate ponderable, the intention of the legislature in enacting the 
provision which is called into question. Those cases which support 
the first rule have predominantly regarded parliamentary intent as 
the paramount consideration whenever the task of interpretation has 
proved difficult without recourse thereto. Most cases, it is true, 
deliberate upon legislative intent in a negative manner, for they assert 
that Parliament could not possibly have intended the manifest 
absurdity which the orthodox mode of interpretation has produced. 
Nevertheless, legislative intent is always advanced as the justification 
for seeking another connotation. In contrast, those cases which 
support the second rule have regarded as irrelevant the consideration 
of the policy behind the introduction of the statute, even if such 
policy was clearly ascertainable. Alternatively, the intention of the 
legislature can be adduced only by the words it chose to use.” 

Before examining a little more closely these two categories of 





2 Ibid., at p. 230. 

* [1892] 1 Q.B. 273. 

10 Ibid. at p. 290. 

11 See, e g. the well-known dictum of Lord Simonds in Magor and St. Mellons 
R.D C. v. Newport Corporation [1952] A.C. 189, 191. 
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cases it is worthwhile to briefly pose the question: when, precisely, 
is there an ambiguity? A couple of the difficulties here can be no 
more than mentioned. This seemingly trouble-free matter is not so 
straightforward as it might at first appear, and there has been much 
confusion. This confusion has given rise to the growth of the two 
interpretative rules. The question whether words can bear a secondary 
sense different from the usual one, is one on which different minds 
differ." One need only meditate upon “or” in “master or owner” 
in section 1 of the Oil in Navigable Waters Act 1955, the subject of 
the decision in Federal Steam Navigation Co. Ltd. v. Department of 
Trade and Industry. Lord Reid discerned no uncertainty as to its 
meaning, and referred to the dictionaries having been searched in 
vain to establish uncertainty. Yet there is little doubt that the 
question whether words or phrases are ambiguous can be considered 
only in the context in which they are used. A provision is not 
ambiguous merely because it contains a word which im different 
contexts is capable of different meanings.‘ So it is that the task of 
determining the presence of ambiguity can prove somewhat prob- 
lematical. Yet it is, and rightly is, a fundamental and deliberate 
step in the interpretative process. This will become apparent later. 
The first rule, in Lord Denning’s words, is this: “the literal mean- 
ing of the words is never allowed to prevail where it would produce 
manifest absurdity or consequences which can never have been 
intended by the legislature.” ** This approach is not a modern judicial 
phenomenon.** When a manifest absurdity results from allotting the 
words their natural and ordinary sense, the next step, so the more 
positive version of the rule proceeds, is for the judge to set to work 
to discover the intention of the legislature. “ He must do this not only 
from the language of the statute, but also from a consideration of 
the social conditions which gave rise to it, and of the mischief which 
it was passed to remedy, and then he must supplement the written 
word so as to give ‘force and life’ to the intention of the legisla- 
ture.” 1" Most judges have however, at least in the explanation of 
their activities, felt constrained to go no further than the not untypical 
words of Byles J. in Birks v. Allison **: 
“the general rule for the construction of Acts of Parliament is 
that the words are to be read in their popular, natural and 
ordinary sense, giving them a meaning to their full extent and 
capacity, unless there is reason upon their face to believe that 





13 Per Lord Blackburn in River Wear Commissioners v. Adamson (1877) 2 App. 
Cas. 743, 772. 

13 Per Lord Somervell in Att.-Gen. v. Prince Ernest Augustus of Hanover [1957] 
A.C. 436, 474. 

14 Per Lord Reld in Kirkness v. John Hudson & Co. [1955] A.C. 696, 735-736. 

15 Corocraft Ltd. v. Pan American Airways Inc. [1969] 1 Q.B. 616, 655. 

16 See, e.g. Grove J. in Williams v. Evans, 1 ELD. 277, 281-282, and in Ruther 
v. Harns, 1 Ex.D. 97, 100. 

17 Per Denning L.J. (as he then was) in Seaford Court Estates Ltd. v. Asher 
[1949] 2 K.B. 481, 499. 

18 13 CB.Qus.) 23. 
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they were not intended to bear that construction, because of 
some inconvenience which could not have been absent from the 
mind of the framers of the Act, which must arise from giving 
them such large sense.” 


It is clear that central to the substantiation of the first rule is the 
Tole played by legislative intent. Whether such intent is ascertained 
positively as a “ constructive task,” to use the terminology of Denning 
L.J.” or is to be negatively adduced by reason of the assumption 
that the natural but less consistent or more absurd interpretation 
could not possibly have been intended by Parliament, as Byles J. 
and most of the protagonists of the rule would prefer, in both 
instances parliamentary intention constitutes the major criterion for 
choosing the interpretation that the court finally opts in favour of. 
Notwithstanding, there is much high authority to the effect that it is 
dangerous folly for the courts to attempt to discover what the 
intention of Parliament “ must have been” or what it “ could not 
have been.” In Vacher and Sons Ltd. v. London Society of Com- 
positors *° Kennedy L.J. was most emphatic in his denunciation of 
the practice: 

“I decline to speculate in regard to any statutory enactment 
which it becomes my duty to interpret as to what was the policy 
to which the Legislature thought it was giving the force of the 
law. Nothing . . . could be more dangerous, if the words of a 
statute according to their natural grammatical sense are plain, 
than to allow oneself to drift into a wilderness of conjectures as 
to the a priori probability or improbability of the Legislature 
having intended to say what it has in fact said.” ™ 

This brings us to the second interpretative rule : 

“Tf the language of a statute be plain, admitting of only one 
meaning, the Legislature must be taken to have meant and 
intended what it has plainly expressed, and whatever it has in 
clear terms enacted must be enforced though it should lead to 
absurd or mischievous results. If the language . . . be not con- 
trolled by some of the other provisions of the statute, it must, 
since its language is plain and unambiguous, be enforced, and 
[the court] is not concerned with the question whether the policy 
it embodies is wise or unwise, or whether it leads to consequences 
just or unjust, beneficial or mischievous.” 7” 
At the outset it is to be borne in mind, as these words of Lord 
Atkinson make clear, that unambiguous means unambiguous when 
the word or phrase is read in its context, and not when it is read 
out of the dictionary. As Viscount Simonds put it 





19 Seaford Court Estates Ltd. vw. Asher [1949] 2 K.B. 481, 499. 

20 [1912] 3 K.B. 547, CA. 

31 Ibid. at p. 564. 

22 Per Lord Atkinson in Vacher & Sons Ltd. v. London Society of Compontors 
[1913] A.C. 107, 121-122, HLL. 
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“ words, and particularly general words, cannot be read in isola- 
tion: their colour and content are derived from their context...” 
It must often be difficult to say that any terms are clear and 
unambiguous until they have been studied in their context. ... 
The elementary rule must be observed that no one should profess 
to understand any part of a statute . . . before he has read the 
whole of it. Until he has done so he is not entitled to say that 
it or any part of it is clear and unambiguous.” * 


The second rule is perhaps the less fashionable of the two. Its strict 
rigidity leaves precious little scope for judicial scrutiny and 
ascertainment of parliamentary intention other than through the 
mediation of the words in the Act. “ We often say that we are looking 
for the intention of Parliament, but that is not quite accurate. We are 
seeking the meaning of the words which Parliament used. We are 
seeking not what Parliament meant but the true meaning of what they 
said.” ** Nevertheless, this rule is supported by considerable and 
ancient authority, which it is profitable to peruse. England has had no 
court of criminal equity since the abolition of the Star Chamber.” 
In the Commentaries Blackstone wrote 


“ The freedom of our constitution will mot permit that in criminal 
cases a power should be lodged in any judge to construe the law 
otherwise than according to the letter.” * 

“Tf thc Parliament will positively enact a thing to be done 
which is unreasonable, I know of no power in the ordi forms 
of the constitution that is vested with authority to control it, and 
the examples usually alleged in support of this sense of the rule 
do none of them prove that where the main object of a statute is 
unreasonable the Judges are at liberty to reject it; for that were to 
set the judicial power above that of the legislature which would 
be subversive of all government.” ** 


As in Blackstone’s day, so today, it is the doctrine of the Separation 
of Powers which explains the basis of this, the more precise inter- 
pretative rule. “ If any other rule were followed,” asserted Lopes LJ. 
“the result would be that the court would be legislating instead of the 
properly constituted authority of the country, namely, the legisla- 
ture.” 3° As Sir John Donaldson put it in his final address to the 
National Industrial Relations Court “. . . the independence of the 
courts and a realisation that they have nothing to do with making, 
repealing or amending the laws which they administer, lies at the heart 
of the rule of law and British parliamentary democracy.” *° So it 





23 Att.-Gen. v. Prince Ernest Augustus of Hanover [1957] A.C. 436, 461. 

34 Ibid. at p. 463. 

35 Black-Clawson International Ltd. v. Paplerwerke, etc. AG [1975] 2 WLR. 
513, 517, per Lord Reld. 

26 See the judgment of Pollock C.B. in Att.-Gen. v. Sillem (1853) 22 LJ.Q.B. 140. 

37 Commentaries on the Laws of England, 15th ed. (1809), voL 1, p. 92. 

38 Ibid. at p. 91. 

2% The Queen v. Judge of City of London Court [1892] 1 Q.B. 273, 301-302. 

30 Financial Times, July 26, 1974. 
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follows that if the law as it stands is oppressive or unjust, only the 
legislature can reform it.*? 

An examination of the difference between the two rules helps 
explain the schism that was apparent in the House of Lords in the 
Federal Steam Navigation case. It is probably easier to clarify the 
dichotomy by reference to the Court of Appeal decision of Brown v. 
Harrison.” There it was held that “or” in Article IV, rule 2 (g) of 
the Schedule to the Carriage of Goods by Sea Act 1924 ® must be 
read conjunctively. The rule reads “ Any other cause arising without 
the actual fault or privity of the carrier or without the fault or neglect 
of the agents or servants of the carrier.” This must be read in the 
light of the words that immediately follow: ‘‘ but the burden of proof 
shall be on the person claiming the benefit of this exception to show 
that neither the actual fault or privity of the carrier nor the fault or 
neglect of the agents or servants of the carrier contributed to the loss 
or damage.” Clearly if the italicised “or” in the earlier part of the 
Tule was to be disjunctive the latter part of the rule would have read 
“. . . either the actual fault or privity of the carrier or the fault or 
neglect of the agents or servants of the carrier, as the case may be, 
contributed to the loss or damage.” In the event, the use of “ neither 
... nor” showed that the draftsman had mistakenly used “or ” for 
“and.” Banks L.J. explained that the conjunctive interpretation was 
the only way of bringing the two branches of the rule together, and, 
“unless you [interpret conjunctively] you adopt a construction of 
the expression which it seems io me inconceivable that the legislature 
should ever have contemplated for a moment.” * Atkin LJ. agreed 
and spelled out the consequences of adopting the conjunctive meaning: 
“if a shipowner himself breaks open a case and steals the contents 
of it he $ exempted from liability under rule 2 (g} if none of his 
servants stole the part of the case or broke it open. That seems to 
me to be a plain absurdity. In addition to that, there is a repugnancy 
because it is plainly repugnant to the second part of rule 2 (q).” # 
This decision is a perfect example of the logicality of the second 
interpretative rule. Clearly “or” when considered in the context of 
the whole of rule 2 (q) was ambiguous. Its ordinary disjunctive 
meaning while grammatically impossible introduced a contradiction, 
while the conjunctive interpretation was much more feasible. The 
court was entitled to select the least absurd connotation. It was 
entitled, in Lord Esher’s words, to “conclude that the legislature 
did not intend to lead to an absurdity.” ** The essential point to be 
grasped is that it was not the inconsistency, inconvenience, injustice 
or absurdity in themselves that moved the court to search for another 





31 Per Lord O'Hagan in River Wear Commissioners v. Adamson (1877) 2 App. 
Cas. 743, 756. 

33 (1927) 96 L.J.K.B. 1025. 

13 14 & 15 Geo, 5, c. 22 

n 96 L.J.K.B. 1025, 1032, 

35 Ibid. at pp. 1034-1035. 

36 The Queen v. Judge of City of London Court [1892] 1 Q.B. 273, 290. 
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inference; it was the fact that when “‘ or ” was construed in its context 
there appeared to be two alternatives. If from the words of the rule, 
the Schedule or the Act there had been no alternative to an incon- 
sistent, inconvenient, unjust or absurd connotation, the court would 
have had no option but to accept this outcome, and so construe the 
provision. Bankes L.J. impliedly referred to this possibility indeed. 
This is manifest in that part of his judgment where his Lordship 
observed that to accept the disjunctive interpretation would be “to 
impose an obligation on the court which it would be extremely loth 
to accept unless it was absolutely compelled to do so.” * Thus Bankes 
L.J. intimated that where the context pointed to no other meaning 
than the natural one, the court would be obliged to apply the natural 
meaning, however odious the task. So it is clear that the learned 
judge’s remark that it was inconceivable that the legislature should 
ever have contemplated the logical consequences of the disjunctive 
interpretation did not amount to a confession that this was the reason 
for entertaining the possibility of another signification. Apparent 
absurdity was not the reason. The reason was ambiguity. Words in 
their context can be ambiguous without either of two possible con- 
notations being absurd or unjust; but more especially words in their 
context may be absurd without being ambiguous. 

It would be wrong to suppose that the second interpretative tule 
has no sympathy or place for legislative intent. It would also be 
wrong to contend that judges are acting outside their jurisdiction if they 
so much as venture to consider the mischief which the enactment was 
designed to abate.” But the consideration of legislative intent is a grave 
matter and ought not to be accomplished in an arbitrary or speculative 
manner. The words of the enactment itself do best express the inten- 
tion of the legislator. Thus when construing the words in their context 
at the outset, and thereby determining whether or not there are two 
possible comprehensions, regard is being had to the legislator’s 
intention; but legislative intent as expressed in the statute. That is the 
only clearly ascertainable, and therefore reliable, kind. Thus in Brett 
v. Brett°* Sir John Nicholl explained “' The key to the opening of 
every law is the reason and spirit of the law—it is the ‘animus 
imponentis,’ the intention of the law maker, expressed in the law 
itself, taken as a whole.” “ 

It is now convenient to turn to the actual decision in Federal Steam 
Navigation Co. Ltd. v. Department of Trade and Industry.“ “Or?” 
is, prima facie, and in the absence of some restraining context, to be 
read as disjunctive“? Moreover, there is at least one authority to the 
effect that “ or” never means “and ” unless there is a context which 


87 96 L.J.K.B. 1025, 1032. 

38 See, for example, Alı v. Wolkind [1975] 1 W.L.R. 170, D.C, & case con- 
cerning the construction of of section 90 of the Housing Act 1957 (but in which Lord 

CJ. dissented). 

39 (1826) 3 Add. 210. 

40 Ibid, at p. 216. 

41 [1973] 1 W.L.R. 1373, C.A., [1974] 1 W.L.R. 505, H.L. 

43 Per Sir Wilfrid Greene M.R., in Re Diplock [1941] Ch. 253, 260. 
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shows that it was used for “and ” by mistake.“ In Prim v. Smith “* 
Lopes L.J. said “ We are asked to read ‘or’ as if it were ‘and.’ No 
doubt there are cases when this should be done but they are cases 
where the natural meaning would give rise to an interpretation 
unreasonable, inconsistent or unjust.” * Quoting these words, Lord 
Morris of Borth-y-Gest, in the Federal Steam Navigation case added: 
“I am not prepared to say that to read ‘or’ as having its 
ordinary and natural and perfectly intelligible meaning leads 
either to cy or absurdity or inconsistency. I cannot say 
that there wil be either unreasonable or inconvenient or unjust 
results if the word ‘or’ is given its normal meaning and ordimary 
signification.” «* 
Lord Morris thought that the object of section 1 of the 1955 Act was 
that a decision should be made at the outset of the proceedings as to 
whom, between the owners and the master, was to be proceeded 
against. If the one chosen was acquitted and the circumstances war- 
ranted it, nothing would preclude the commencement of proceedings 
against the other. Lord Reid pointed out that in sections 4, 10 and 13 
of the Act there was no doubt that “ or” was intended to bear its ordi- 
nary meaning in the phrase “master or owner.” The respondents argued 
for the conjunctive interpretation in sections 1 and 3. Section 5 (5) 
reads “‘ If in the case of any ship, the provisions of any regulations 
under this section which apply to that ship are contravened, the owners 
or master of the ship shall be guilty of an offence.” Lord Reid said 
that some of the matters covered by these regulations in no way 
concerned the master, while others did. Was it manifestly clear that 
parliament intended to make him liable for the former? Lord Reid 
thought not. On the other hand, these were matters covered by section 
5 (5) where it was appropriate to hold the master responsible. His 
Lordship concluded: 


“So if the respondents are right about sections 1 and 3 the 
amendment here would have to be to add the words ‘or both’ 
so as to make the provision read: ‘the owner or master of the 
ship or both as the case may be’ shall be guilty of an offence. 
So we would have the curious result that in three sections the 
word ‘or’ must stand unaltered, in two sections it must be 
altered in one way and in another section it must be altered in 
a different way. If the appellants are right there is no need to 
make any alteration in any of these sections.*" 

It is true that in Gluchowska v. Tottenham Borough Council “ 
Parker J. stated “In penal as well as in other statutes words should 
be read in their widest sense if to do otherwise would result in failure 
to suppress the mischief aimed at by the legislation,” “* but the 
conundrum remains as to whether one is entitled to ascertain such 








@ Morgan Vv poma Ue) 9 Qn. D. 643, 645-646, per Sir G. Jessel M.R. 

44 (1888) 20 Q.B.D 

45 Ibid. at p. 645. 

48 [1974] 1 W.L.R. 505, 519. 47 [1974] 1 W.L.R. 505, 509. 
48 [1954] 1 Q.B. 439. 4% Ibid. at p. 443. 


410 THE MODERN LAW REVIEW [Vol. 39 


mischief other than by a perusal of the preamble, or other part of 
the Act. Furthermore, Parker J. expressly pointed out that his com- 
ments were to be tempered by those of Wright J. in L.C.C. v. Ayles- 
bury Dairy Co.°: “I have certainly always understood the rule to 
be that where there is an enactment which may entail penal conse- 
quences, you ought not to do violence to its language in order to 
bring people within it, but ought rather to take care that no one is 
brought within it who is not brought within its express language.” ** 
In Bowditch v. Balchin ** Pollock C.B. opined that the liberty of the 
subject withheld the court from enlarging the meaning of words in a 
penal statute.“ In the words of Lord Wilberforce: “The law is 
supposed to be certain: the subject is entitled . . . to know what 
laws, particularly what criminal laws, apply to him.” * 

Lord Salmon (for the majority) expressed the view “ It is only very 
rarely that words can be read into a statute, and then only if it is 
necessary to do so for the purpose of making the statute comply with 
the obvious intention of Parliament.” ** The difficulty remains of 
determining whether it is obvious, from the words of the 1955 Act, 
that Parliament intended to provide that both the owner and the 
master could be prosecuted for the selfsame offence. Lord Salmon 
apparently thought so, for he asserted that the Act would be 
unintelligible and absurd unless “or” was substituted by “and.” 
It is respectfully submittcd that Lord Morris’s view is preferable: 
section 1 remains perfectly intelligible if “ or ” retains its disjunctive 
connotation. Further, this does not lead to an unjust result. As Lord 
Morris explained “It would have been so easy to use some appro- 
priate form of words to provide that an owner and a master should 
each be liable.” ** Even if it is right that when read in context “or” 
conceivably bears a conjunctive meaning, and there is an ambiguity to 
resolve, it by no means necessarily follows that the disjunctive inter- 
pretation is the most absurd signification. On the contrary, it is 
respectfully submitted that if “or” remains disjunctive, the section 
reads perfectly intelligibly, both in grammar and in law. Compare 
the discrepancy between disjunctive and conjunctive interpretations 
in Brown v. Harrison *" and the discrepancy between the same in 
the Federal Steam Navigation case. The onus is on those who contend 
that the natural meaning of a word or phrase is to be rejected, to 
show that another meaning is not only conceivable, but clearly pre- 
ferable—clearly less absurd and clearly more logical This onus cannot 
lightly be discharged. It is said that the nature of the offence must 
often render it difficult to know whom to prosecute, and for this 
reason the conjunctive interpretation is to be preferred. But the 
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argument that a particular construction would present certain difficul- 
ties has never constituted a legitimate consideration for resolving a 
supposed ambiguity in a manner unfavourable to that construction. 

Lord Wilberforce maintained that the possibility that either one 
or the other of the owners or master could be prosecuted at the 
Attorney-General’s behest appeared to introduce an offensive principle 
of law, for there was no discrimen as to how the choice was to be 
made. His Lordship considered this unconstitutional. He distinguished 
the position of the police exercising their discretion not to proceed 
against persons against whom a case had been or could be made. 
In the case in point the discretion was quite uncontrolled.** On the 
other hand, Lord Reid could perceive nothing unintelligible or 
unacceptable in enacting that each contravention should give rise to 
one offence only, and that the prosecution should have a choice as 
to who was to be prosecuted. The reason for the choice was that 
neither the International Convention for the Prevention of Pollution 
of the Sea by Oil (1954), nor the 1955 Act (which was passed to give 
effect to the Convention) created fresh grounds of jurisdiction. If a 
ship was registered in the United Kingdom but the owner had neither 
residence nor a place of business here, there would be no jurisdiction 
over the owner, but there would be over the master if he was found 
here.** 

It is respectfully submitted that to Lord Wilberforce’s charge that 
it is unconstitutional to grant to the Attorney-General or to a govern- 
ment department an uncontrolled prerogative of prosecution, must be 
weighed what (arguably) amounts to an equally unprincipled and 
unconstitutional alternative: the usurpation of the Legislature’s role 
by the Judiciary. An alternative described by Blackstone as being 
“ subversive of all government.” *° For it is the office of the judges 
not to legislate but to declare the expressed intention of the 
legislature.** 5 

An appraisal of the decision in the Federal Steam Navigation case 
is incomplete without reference to the Court of Criminal Appeal case 
of R. v. Oakes.*? Section 7 of the Official Secrets Act 1920 * 
provides 

“Any person who attempts to commit any offence under the 
principal Act... or solicits or incites or endeavours to persuade 
another person to commit an offence or aids or abets and does 
any act preparatory to the commission of an offence under the 
principal Act... shall be guilty...” 
Under this section the appellant was charged with doing an act pre- 
paratory to the commission of an offence against section 1 (1) (c) of 





5@ [1974] 1 W.L.R. 505, 521. 
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the Official Secrets Act 1911.“ It was held that because of the use 
of “and” after “abets” in section 7, no intelligible meaning could 
be given to the section. If “and” was conjunctive did it qualify all 
the alternatives that had gone before, or simply “aids or abets,” or 
merely “abets” ? Lf it was the first of these three, this would make 
nonsense with regard to an attempt, since an act preparatory to the 
offence is something more remote than an act which constitutes an 
attempt. There was nothing to indicate that “and ” qualified “ solicits, 
incites or endeavours,” and even if this indeed was the object it 
nevertheless remained problematical to give meaning to the provision. 
If “and” qualified merely “or aids or abets” or “abets,” it was 
not clear why it was applicable to those words and not to “ solicits 
or incites or endeavours to persuade.” As Lord Parker CJ. conceded, 
whichever way it was read an absurd result was obtained. Accord- 
ingly, the court read “or” for “and” and said that there had been 
a mere faultiness of expression. 

R. v. Oakes and Brown v. Harrison are clear beacons of the prin- 
ciple, embodied in the second imterpretative rule, that where prima 
facie unambiguous words have been used in circumstances which 
result in ambiguity, the court may expand their literal meaning so 
long as the context enables the words to be extended in the way in 
which it is proposed. There can, it is submitted, be no doubt of the 
propriety of such extension in either case.** They are lucid examples 
of Lord Morris’s dictum that “a word ought not to be given a mean- 
ing other than its normal meaning unless it is quite clear that some 
other meaning was intended and that the word was used by mistake.” ** 
It is submitted that by this Lord Morris meant that the only case where 
it is quite clear that some other meaning was intended is where it is 
established irrefutably that the word in contention has been used by 
mistake. At any rate this does not seem unreasonable as far as dis- 
junctives and conjunctives like “or” and “and” are concerned. 
This would be consistent with R. v. Oakes where the Court of 
Criminal Appeal specifically referred to there having been a faultiness 
of expression, and with Brown v. Harrison where the decision and 
judgments point to the same finding. It would also be consistent with 
the dictum of Sir George Jessel M.R., who in Morgan v. Thomas“ 
asserted that “or” means “and” only where “there is a context 
which shows that it is used for ‘and’ by mistake.” * Unquestionably 
Federal Steam Navigation Co. Ltd. v. D.T.I. falls outside this cate- 
gory, for the phrase “ owner or master” was copied from the 1954 
Convention. The use of “ or ” was not a clerical error.** 
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It has been argued that “and” cannot be read for “or” simply 
because according to its natural meaning “or” leads to an unjust 
or even an unconstitutional result. Something more than this is 
needed—something more than is afforded by the over-simplified first 
interpretative rule. It is difficult to think of more commonplace words 
in the English language than “and” and “or.” Each ordinarily 
connote entirely different things, and one would think if a draftsman 
uses one and not the other he does this for a specific purpose. If the 
interpretation of words according to their ordinary and well-known 
meaning leads to a constitutional impasse it is for parliament 
who produced that impasse by making the law, to unmake it. 
“Parliament can easily legislate to make its intention clear” 7° as 
Lord Morris put it. It is fitting to end by echoing the sentiment of 
Lord Wilberforce, which surely will incur no dissension, that the 
revelation of the difference of opinion will have been salutary if 
draftamen are encouraged to care in the use of “or” and “ and.” 


JOHN SNELL.* 
10 [1974] 1 W.L.R. 505, 519. 
* LL.B., Barrister. i 


THE DISTINCTION BETWEEN MURDER AND 
MANSLAUGHTER IN ITS PROCEDURAL 
CONTEXT * 


WRITING in 1972, Blom-Cooper and Drewry commented: 
“A... growing awareness of the springs of human conduct 
prompting anti-social (hence criminal) behaviour is perceptible 
in the actions of the courts. English judges are slowly becoming 
receptive to criminological theory, and as a consequence, are 
beginning to sense the sociologically essential synonymity of 


aphorism that ‘ the sentence of the court is the pith and substance 
of the whole criminal process’ is fast gaining general acceptance 
in the courts.” 
Sadly in at least two ° recent decisions of the House of Lords relating 
to areas of substantive law which have a substantial bearing on other 
aspects of the criminal and penal proceas, the judiciary has once again 
failed to consider the broader context lying beyond the narrow 
boundaries of the problem immediately posed. It will be the submission 
in this article that their Lordships, by searching after general principles 
underlying the substantive rules of the criminal law, have set their 


cases—Hyam v. D.P.P.—will be examined in some detail. 





1 wish to thank Mr. D. Moure of the University of New South Wales and Mr. 
D. A. Thomas of the Institute of Criminology, Cambridge, for their comments on an 
earlier draft. 

2 Blom-Cooper, L. and Drewry, C., Final Appeal, p. 281. Even more specifically 
they argue, at p. 280, that “ in recent House of Lords cases, there emerges a welcome 
departure from pure logic towards the adaptation of the criminal law to modem 
criminogenic factors.” 

% 3 Hyam v. D.P.P. [1975] A.C. 55, HLL. and Haughton v. Smith [1975] A.C. 

76, HL. 
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THE RELATIONSHIP BETWEEN SUBSTANTIVE LAW AND PENAL PROCESS: 
THE IMPACT UPON THE OFFENDER 


Although in Ayam v. D-P.P. little attention was paid to the offence of 
manslaughter, the House of Lords, in drawing boundaries around the 
offence of murder, were in essence focussing on the distinction between 
the two offences. Because they failed to see the issue in these terms, 
however, the members of the House of Lords at no point examine the 
functions of drawing a formal legal distinction between different 
offences aimed at penalising the same broad category of social harm. 
One of the ultimate objectives is to allocate offenders to different 
sub-categories which are relevant to what happens to them after 
conviction. As far as the sentencer is concerned, the most basic 
limitation imposed upon his choice as a result of this categorisation is 
the maximum sentence which he can impose for any particular offence. 
In the case of murder, however, he is deprived of his discretion to 
choose a sentence within the range below this maximum (and including 
non-custodial sentences) because the sentence of life imprisonment is 
a mandatory one. {The sentencing trial judge does however have a 
discretion to recommend to the Home Secretary the minimum period 
which should be served by the prisoner before the Home Secretary 
exercises his powers of release on licence after a recommendation from 
the Parole Board, and before releasing the prisoner the Home 
Secretary must also consult the Lord Chief Justice and the trial judge 
if available.*] On the other hand, when a conviction of manslaughter 
is registered, the sentencer’s discretion, in terms of the type of sentence 
imposed, is unfettered and there is every possibility that the offender 
will receive a lower custodial sentence than the maximum sentence of 
life imprisonment, or even a non-custodial sentence. By merely looking 
at the formal position therefore, it is difficult to agree with Lord 
Kilbrandon’s statement that: “ Since no homicides are now punishable 
with death, these many hours and days have been occupied in trying 
to adjust a definition of that which has no content.” 7 Moreover, such 
a blank assertion also ignores the reality of the situation of someone 
who has been convicted of murder, as distinct from manslaughter in 


prosecution was unwise to concede the fact that the goods had been returned to 
lawful custody within the meaning of the Theft Act 1968, s. 24 (3) and that this 
question was still open to debate (per Lord Hailsham [1975] A.C. 476, 489. This 
question has subsequently been examined in relation to another set of facts on a 
reference to the Court of Appeal by the Attorney-General seeking the opinion of 
the court on a point of law purment to the Criminal Justice Act 1972, s. 36 (Re 
Attorney-General’s Reference (No. 1 of 1974) [1974] 2 All E.R. 899). Apart from the 
implications raised for police operations, the decision also poses questions for the 
penal process insofar as it filters out of the correctional system thoss from whom 
members of society might feel a need to be protected. 

Eat GOAL Gieseid fut Gea ED e A a Til Repsi (OT, 
Cmnd. 6244, suggested that the mandatory life sentence should be abolished but 
murder and dic canis th 6s ected tog cee ieee ee 
19.14 and 19.15. The Criminal Law Revision Committee had previously rejected the 


8 Murder (Abolition of Death Penalty) Act 1965. T Op. dt. note 3, p. %. 
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relation to what is likely to happen to him in practice after conviction. 
Most significantly a person convicted of manslaughter stands a 
reasonable chance of being given a non-custodial sentence: in 1974, 
20 per cent. (36) of those found guilty of manslanghter (not including 
those convicted under section 2 of the Homicide Act 1957) were given 
non-custodial sentences, including eight placed on probation and a 
further 22 who were given suspended sentences. At the other extreme, 
just over 14 per cent, (22) of those sentenced to imprisonment for 
manslaughter were sentenced to life imprisonment but 19 of these 
were convicted of manslaughter after succeeding with a defence of 
diminished responsibility which has no bearing on the distinction 
between murder and manslaughter made by the House of Lords in 
` Hyam. In addition, even if in theory a determinate sentence of 
imprisonment could, after taking into account remission and parole, 
turn out to involve a longer period of incarceration in practice than a 
sentence of life imprisonment, this possibility has not materialised. 
In 1974 over 92 per cent, (112) of those sentenced to imprisonment 
for manslaughter (again excluding those convicted under section 2 of 
the Homicide Act 1957) were given sentences of 10 years or less: even 
if we do not take into account their chances of parole, these are 
effectively sentences of under seven years if the prisoner behaves 
himself and receives full remission.* 

With these figures, we can compare those relating to the actual 
amount of time spent in custody by those sentenced to life imprison- 
ment for murder. Since 1962, the shortest term served by a convicted 
murderer was six months’ imprisonment while three have served 
20 years or more before being released. The breakdown is shown in 
the table below °: 


Length of Detention of Murderers Released from Prison since 1962 
Nos. of 
years served 123456 7 8 91011 12 13 14 15 16 17 18 19 20 21 22 23 24 


Nos. of 
prisoners 20132216518523 8 7152100011001 


The mean number of years served by each prisoner is nine, as is the 
mode, with slightly over 40 per cent. of prisoners serving nine years 
and another 24 per cent. serving eight years. Even, therefore, by 
examining only the figures for those murderers sentenced to life 
imprisonment who have been released so far it is reasonable to 
conclude that, although there are exceptions, on average the sentence 
served in custody is longer than in all but exceptional cases of man- 
slaughter where a determinate prison sentence is given. Moreover, 
the person sentenced to life imprisonment and then later released on 
licence is subject to compulsory supervision in the community for the 








8 Criminal Statistics (1974). 
ə Adapted from Table B of the 12th Report of the Criminal Law Revision 
Committee, “ Penalty for Murder,” Cmnd. 5184. 
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remainder of his life. Besides these figures, we must also pay due 
regard to the figures relating to time actually spent in custody by those 
sentenced to life imprisonment who have not as yet been released. 
In August 1972, there were 72 murderers serving sentences of life 
imprisonment who had served nine years or more. If we compare 
this substantial proportion of murderers who have at present served 
at least nine years in custody, with the large proportion of man- 
slaughterers who, if given a custodial sentence, are very unlikely to 
receive a determinate sentence of more than 10 years,“ with 
possibilities of remission and parole, it is reasonable once again to 
conclude that those convicted of manslaughter are in a better position 
than those convicted of murder so far as sentence is concerned. 

A necessary conclusion from this examination of the available 
statistics is that at present the distinction drawn by the substantive law 
between murder and manslaughter is often a very significant one for 
the offender. Of course, the broad categories of murder and 
manslaughter as represented in the statistics include many different 
types of offender. It might just be, for example, that those convicted of 
murder who come only slightly above the dividing line from man- 
slaughter, such as Mrs. Hyam, will be dealt with leniently when it 
comes to deciding when they should be released on Hcence. Yet if 
the judiciary is willing to countenance this state of affairs, they should 
be aware of its implications for their sentencing powers. For the 
broader the categories of conduct they include under the label of 
murder with its mandatory sentence of life imprisonment, the more 
sentencing discretion they transfer from themselves to those responsible 
for administering the sentence. 


4 
THE RELATIONSHIP BETWEEN SUBSTANTIVE LAW AND PENAL PROCESS: 
Tse LOCATION OF SENTENCING DISCRETION 


The choice between a murder and a manslaughter label is significant 
not only in terms of its impact on the accused but also in terms of 
the type of body which will decide upon the nature and length of the 
sentence and the time when this decision will be made, Where the 
judiciary are given the task, as they are in the case of manslaughter, 
of placing any particular defendant at a point on a gradation of 
sentences ranging from unconditional discharge ™ to life imprisonment, 
they are effectively allowed to specify the amount of control which 
they themselves want to exercise over the future of the accused. By 
doing this, they also define the limits of the discretion to be exercised 
on a continuing basis by those charged with the task of administering 
10 Op, dt. Table C. 
_ 11 In August 1972 there were only 18 manslanghterers ae es of life 








18 Two people convicted of manslaughter were given unconditional discharges in 
1973 (Criminal Statistica). 
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the sentence. In the first place, they can choose the agency which will 
be responsible for administering the sentence—either the Probation 
Service or the Prison Department—or bypass these agencies altogether 
by giving a sentence which will be carried out by the courts, for 
example, a suspended sentence, a discharge or fine. Secondly, they can 
choose between a custodial and a non-custodial penalty. If they opt 
for the former, they can either cede control over the length of the 
sentence completely (thereby maximising the discretion to be exercised 
by the agencies responsible for administering the sentence) by giving 
a sentence of life imprisonment or a hospital order with an indefinite 
restriction on discharge or they can adopt an intermediate position by 
specifying a determinate custodial sentence, thereby essentially laying 
down the maximum and minimum ** limits of the sentence, but, within 
these limits, leaving the decision to others responsible for administering 
the sentence. 

With this we can compare the position of a judicial sentencer faced 
with the task of sentencing a convicted murderer to a mandatory 
period of life imprisonment. Not only is he effectively deprived of his 
choice as to the type of agency which should administer the sentence 
and whether or not the sentence should be served in custody, but he 
is also prevented from specifying the maximum and minimum limits 
of the sentence. It is true that the trial judge does have a discretion 
to recommend to the Home Secretary the minimum period which 
should be served by the prisoner before he exercises his powers of 
release on licence after a recommendation from the Parole Board. 
As yet, however, there is no way of knowing to what extent these 
recommendations will be overridden in practice by the Home 
Secretary. Moreover, this power to recommend does not extend to 
include the maximum period in custody which is felt to be desirable. 
What has happened therefore is that discretion as to when the offender 
should be released has been effectively transferred to the authority 
responsible for administering the sentence. Yet at the same time, it is 
transferred in a much restricted form, for these agencies must operate 
within the limits of a custodial sentence along with supervision in the 
community for life on release with the possibility of recall, What 
happens in practice is that life sentence cases are normally reviewed 
after four years and thereafter at appropriate intervals. The decision as 
to when the first formal review should take place, originally made by 
the Home Office, is now made by a joint sub-committee consisting of 
Parole Board members and Home Office officials. The Home Secretary 
retains the ability to reject a recommendation for parole made by the 
Parole Board after a review has been carried out.¥ 

At this stage it would be unwise to conclude that, as a matter of 
general principle, one of these methods of making decisions about the 





14 j.e. one-third or a year, whichever is the greatest, when he becomes eligible for 


parole. 
15 Report of the Parole Board for 1973; 12th Report of the Criminal Law Revision 
Committee, op. ct. note 5. ‘ 
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future of those convicted of homicide is preferable to the other. This 
particular question must be set within the context of the general debate 
about the appropriate role of the judge in the sentencing process, 
which has been given new life following the publication of the Report 
of the Advisory Council on the Penal System on “ Young Adult 
Offenders.” 1° There are two points which should be made in relation 
to this whole question, In the first place, discussion is being conducted 
at far too general a level and it might well be that different procedures 
will be applicable to different types of criminal activity committed by 
different types of offender. Thus, in interview, Lord Widgery has 
pointed to some “very difficult categories of cases involving a 
substantial mental element” in which the judiciary might not be 
averse to having their sentencing functions performed by another 
agency. In this category he would include baby-bashing and infanticide 
but not baby snatching and shoplifting.” Similarly, in relation to 
homicide, there are strong arguments for suggesting that in some cases, 
decision-making power should be effectively transferred from the 
judiciary, although there might be a requirement that there should be 
consultation with the judiciary before release. A strong candidate for 
this type of treatment would seem to be the category of offender 
convicted of manslaughter on the grounds of diminished responsibility. 
The second point which should be made is that the way in which 
decision-making power in relation to sentence is allocated, should 
depend on what is felt to be the particular expertise of each of the 
different agencies playing a part in the sentencing process. Thus, 
for example, there is a strong argument for saying that at some stage 
in this process a decision must be made to reflect the differential 
gravity and frequency of particular kinds of homicide in terms of 
retribution and general deterrence—“ to express . . . judgment upon 
the offence on behalf of the community.” 15 In relation to murder 
this is already done to some extent by the Home Secretary and the 
Parole Board in fulfilling their function of reviewing the cases of those 
sentenced to life imprisonment: 
“ it is true that the sentence already reflects the nature and gravity 
of the offence and any previous offences. The Board, has, however, 
always agreed on the need to act in broad consonance with 
sentencing policy and notes pertinent remarks by the judge or the 
Court of Appeal, which may indicate the intention of the courts 
regarding offender or others like him involved in particularly 
heinous crimes .. . there are a few notorious crimes which have 
attracted wide publicity and created serious public indignation 
and anxiety.” 1° 
10 1974 (Chatman: Sir Kenneth Younger). See especially the dissent at pp. 158-161. 
Cf. Hood, R., “ Tolerance and the Tariff,” NA.CRO., Papers and Reprints, No. 





Custody ” [1975] Crim.L.R. 545. 
17 In an interview with Marcel Berlins, The Times, July 3, 1974. 
18 Op. cit. note 16, para. 26. 

19 Report of the Parole Board for 1973, para. 48. 
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If factors relating to the nature of the offence are indeed considered 
to be relevant and the Parole Board feels it neceasary to attempt to 
discover “ the intention of the courts,” then there is a strong argument 
for saying that the courts should be allowed to play a direct part in 
giving them due weight when reaching the initial decision on sentence, 
by being able to specify, as distinct from recommending, a minimum 
sentence. Of course the assumption underlying this is that for some 
reason the judiciary is in a better position to reflect the elements of 
retribution and general deterrence, given that these should be 
constituents in the final sentence. In so far as these elements focus on 
the offence rather than the offender and in so far as they are addressed 
to society in general rather than the individual offender, and thus 
depend upon a publicly reasoned decision, this assumption would 
seem to be a reasonable one. On the other hand, in so far as performing 
this function depends on expertise in relation to the operation of the 
mechanism of general deterrence, the judicial answer must be that 
preciously little is known about this by anybody; and in so far as it 
depends on a peculiar ability to assess the moral gravity of particular 
crimes, the only response is that the judiciary has been doing this 
for centuries. 

THe Mens Rea FOR MURDER 


It is in light of both the different sentencing alternatives available and 
the very different procedures for making decisions about the future of 
the offender in cases of manslaughter and murder that we must 
examine the distinction drawn by the House of Lords in DPP. v. 
Hyam in terms of the substantive law. 

Mrs. Hyam, rejected by her lover, Mr. Jones, who had turned to 
pastures new in the form of a Mrs. Booth, leat that Mr. Jones 
proposed to marry her rival. She then resorted to more drastic 
measures of persuading Mrs. Booth that she should yield her interest 
than the anonymous letters on which she had so far relied. After 
making sure that Mr. Jones was elsewhere, she made her way to Mrs. 
Booth’s house. She then proceeded to pour about half a gallon of petrol 
through the letter-box, followed by some paper, which, shortly 
afterwards, she lit, There was a tremendous blaze in which two of 
Mrs. Booth’s children died. Meanwhile, Mrs, Hyam had returned home 
without giving the alarm or doing anything to stop the blaze. She 
was charged with murder and Mr. Justice Ackner directed the jury 
that the prosecution would have established the necessary intent if it 
had proved that when Mrs, Hyam set fire to the house she knew that it 
was highly probable that this would cause death or serious bodily 
harm, 


The jury convicted her of murder, thus reaching the conclusion that 
_she at least knew that it was highly probable that her activities would 
cause serious bodily harm. On appeal,?° the Court of Appeal, though 
“not without some reluctance,” approved the direction “on the law 


20 [1974] Q.B. 99. 





July 1976] DISTINCTION BETWEEN MURDER AND MANSLAUGHTER 421 


as it stands today,”™ and upheld the conviction. The House of 

Lords **; with Lords Diplock and Kilbrandon dissenting, dismissed 
her appeal. 

The question certified by the Court of Appeal ran thus: 

“Ts malice aforethought in the crime of murder established by 

proof beyond reasonable doubt that when doing the act which led 

to the death of another, the accused knew that it was highly 

robable that that act would result in death or serious bodily 


9 33 


The various members of the House of Lords chose to deal with this 
question in two parts. In the first place there was the issue of whether 
knowledge of some degree of probability of the relevant consequence 
occurring was sufficient either to constitute “intent” or, at the very 
least, to represent an additional head of “ malice aforethought” for 
the purpose of the offence of murder. Secondly, there was the separable 
question of what constituted the relevant consequence. Was it sufficient 
that the accused had the requisite degree of knowledge with regard to 
the consequence of grievous bodily harm or was it necessary that the 
grievous bodily harm foreseen should have been of such a type as 
would endanger the life of the victim? The dissent of two ™ of their 
Lordships related to the answer to be given to the second of these 
questions.” 

In relation to the answer given to the first question, there is at first 
sight a substantial consensus; only Lord Hailsham perceived himself 
to be treading a different path from the remainder of their Lordships 
and evea this did not lead him to disagree with the majority decision 
on the facts before him. Nevertheless, the exact ratio decidendi of the 
case on this point** will undoubtedly cause problems for both trial 
judges and legal academics. 

For all their Lordships, except Lord Hailsham, knowledge by the 
accused of a specified degree of chance that the relevant consequence 
would occur was sufficient to constitute malice aforethought.?’ Thus 
Viscount Dilhorne, agreeing with the interpretation of the law given 
by Ackner J. in his direction to the jury, concluded that knowledge 








20 See Hogan, B., “ The Killing Ground: 1964-73” [1974] Crim.L.R. 387, 390. 

27 Any suggestion that the House of Lords was concerned with the 
concept af intention as distinct from that of malice aforethought has now been 
rejected by the Court of Appeal in two cases: R. v. Mohan [1975] 2 All E.R. 193 
and R. v. Belton, The Times, March 19, 1976. 
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of a “high probability” of the relevant consequence occurring was 
necessary before the accused laid himself open to a verdict of murder.* 
Lord Cross was willing to set the standard at a lower rung on the risk 
continuum running between slight chance and certainty: for him, 
knowledge by the killer that his actions “ may well ” cause the relevant 
consequence was sufficient.** Indeed, the only criticism that could be 
directed against Ackner J.’s summing-up “ is that by the insertion of 
the word ‘highly’ before ‘probable’ it was unduly favourable to 
Mrs. Hyam.” * Both Lords Diplock (although he assumed that he was 
agreeing with the majority on this point)®* and Kilbrandon used a 
different criterion, framing the test in terms of “ likelihood” rather 
than “ probability.” Yet even here there was a slight but significant 
difference in emphasis. For Lord Kilbrandon, simple knowledge that 
the relevant consequence was “likely” was sufficient, but Lord 
Diplock demanded that he know “ full well” that the act was likely 
to produce the relevant consequence. 

Lord Hailsham alone sought to draw the line cutting off murder 
from manslaughter at a point above mere knowledge of the relevant 
consequence, however high the degree of risk perceived. He did “ not 
believe that knowledge or any degree of foresight is enough. 
Knowledge or foresight is at the best, material which entitles or 
compels a jury to draw the necessary inference as to intention.” * 
For him it was necessary that the proseculion prove that the defendant 
intended to expose his victim to the known serious risk of the relevant 
consequence resulting and had no lawful excuse for his activities. 
He apparently saw this as avoiding the problem of imprecision 
associated with a standard framed in terms of “ high probability.” 
Thus he agreed * with Lord Reid’s comments in Southern Portland 
Cement v. Cooper that “it is neither practicable nor reasonable to 
draw a line at extreme probability,” *’ and argued that if he accepted 
Mr. Justice Ackner’s original direction to the jury or answered the 
question posed by the Court of Appeal in the affirmative, he would 
“ be driven to draw the line in a criminal case of high importance at 
precisely the point at which it was said to be neither practicable nor 
reasonable to do so.” * It was thus not only a question of practicability 
but also one of reasonableness. It would, for Lord Hailsham, be 
unreasonable to frame the test in terms of knowledge of a high 
probability of the relevant consequence occurring because this, for 
example, would embrace the surgeon who attempted a heart transplant 
operation knowing that the chances of his patient’s recovery were very 





28 Op. ait. note 3 at p. 82. 

29 Op. cdt. at p. 96. 

30 Op cit. at p. 97. Stephen, in his Digest of the Criminal Low, which was 
extensrvely referred to by their Lordships, also omitted the word “ highly.” 

31 Op. at. at p. 86. 

32 Op. dt. at p. 98. 

83 Op. cit. at p. 86. 34 Op. di. at p. 65 

35 Op. dt. at p. 79. 30 Op. at. at p. 76. 

37 [1974] A.C. 623, 640. 38 Op. dt. note 3 at p. 77. 
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slim. Yet although one might well agree with his extrapolation of 
what is likely to be seen as the majority decision, along with the 
undesirability of such a state of affairs, and, secondly, with his further 
point that there is no evidence of an intention to kill or cause grievous 
bodily harm in such circumstances, it still seems to be the case that, 
at first sight, the surgeon is equally embraced by the criterion which 
he lays down. Surely the surgeon not only had knowledge of a high 
probability of death occurring as a result of his actions but also 
deliberately pursued a course of conduct, knowing that it would expose 
his patient to the serious risk of death resulting. 

Lord Hailsham clearly recognised the distinction between intending 
to cause a consequence and intending to expose someone to a risk of 
that consequence occurring, but he insisted on equating the two for 
all practical purposes by making such broad, misleading statements 
as: “it is not foresight but intention which constitutes the mental 
element in murder.” * His difficulties stemmed from a persistent 
tendency to refer to states of mind in the abstract instead of relating 
them to particular consequences.“* As a result he failed to see the 
essential affinity between the standards of acting with intent to expose 
someone to a particular degree of risk of the relevant consequence 
occurring and acting with knowledge of a particular degree of chance 
of this consequence occurring as a result of the defendant’s actions. 
It seems reasonably clear that as soon as the notion of “risk” is 
introduced then we enter the nebulous realm of chance and the 
concepts of “ probability ” and “ high probability ” occupy but high 
positions in that realm. There is no intermediate category between a 
standard based on knowledge of a particular degree of chance of the 
relevant consequence occurring and that most culpable state of mind 
where the accused desires that the consequence should occur. Indeed, 
Lord Hailsham seemed to recognise this in that he included knowledge 
of a “moral certainty,” “* along with desire, within the category of 
intention to cause a consequence. Yet knowledge of a “moral 
certainty ” is but knowledge of the very highest degree of risk or 
chance that a consequence will occur. Once we drop below this, we 
must, of necessity, talk about “high probability,” or perhaps even 
“serious risk.” The reason why his heart transplant surgeon would 
not be exposed to the risk of a murder conviction while those falling 
within the domain of the remaining members of the court might well 
be, is not because the former does not intend to expose his patient 
to the serious risk of the consequences of death or grievous bodily 
harm occurring while the latter know that there is a high probability 





Nite caso is intention which it is neccesary to impute to an 
accused person in order to find him guilty of the crime of murder.” Op. dt. at p. 65. 
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or likelihood of those consequences occurring. It is simply because 
Lord Hailsham, unlike the other members of the House, was very 
careful to include within his proposed standard the condition that the 
accused must have performed his activities “ without lawful excuse.” 
At one point, he did in fact recognise that this was why his surgeon 
would be able to defeat a murder charge: 
“The heart surgeon exposes his patient to the risk, but does 
everything he can to save his lfe, regarding his actions as the best 
or only means of securing the patient’s survival. He is therefore 
not exposing his patient to the risk without lawful excuse or 
regardless of the consequences.” “ 

The remainder of their Lordships, by insisting on talking about 
knowledge of a particular degree of risk or chance (i.e. high probability 
or likelihood) without attempting to balance the degree of risk against 
any justification for the activity, were forced into the position whereby 
they were unable to distinguish the culpability of the heart surgeon 
from the LR.A. bomber.“ The judiciary has thus once again failed to 
acknowledge the utility of the concept of “ recklessness ” as a relevant 
state of mind. Indeed, there is evidence that some of the members of 
the House of Lords have a totally confused appreciation of the 
meaning at present assigned to the concept by the Law Commission 
and academic lawyers, Lord Cross, for example, contented himself 
with the observation that “there is no question of her having acted 
‘recklessly’ in the sense of not having reflected on the probable 
consequence of her act.” *® He thus became part of a tradition going 
back to the case of Andrews v. D.P.P.*" which has refused to dis- 
tinguish between the objective standard of negligence and the subjective 
one of recklessness, The advantage of the standard of recklessness with 
regard to consequences is simply that it allows the jury to balance the 
degree of risk of the consequence resulting, as known to or foreseen 
by the accused, against the social utility of the conduct in question. 
The definition tentatively advanced by the Law Commission provides 
that: 


S n is reckless if, 

@ knowing that there is a risk that an event may result from 
his conduct or that a circumstance may exist, he takes that 
risk and 

(ii) it is unreasonable for him to take it having regard to the 
degree and nature of the risk which he knows to be 
present.” # 





44 Op. cdt. note 3 at p. 77 (my emphasis). 
ts See the comments by Smith, J. C., “ Intention in Criminal Law,” 1974, Current 


48 Law Commission Working Paper No. 31: “ The Mental Element in Crime.” 
Cf. the definition provided in the Model Penal Code, s. 202 (c): “ A person acts 
reckleasly with respect to a material element of an offence when he consciously 
disregards a substantial and unjustifiable risk that the material element exists or will 
result from his conduct. The risk must be of such a nature and degree that, considering 
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This approach thus makes it unnecessary for us to specify in advance 
the precise degree of risk or chance, as appreciated by the accused, 
of the relevant consequence occurring, which is necessary before he 
falls within the boundaries of a particular substantive offence. (This 
is an error which even Lord Hailsham is guilty of, despite his 
acknowledgment of the significance of “ lawful excuse,” in his demand 
that the risk created be “ serious.”) Such a flexible balancing procedure 
would avoid many of the problems posed for the judiciary and juries 
by the approach taken in Hyam. Trial judges after Hyam are faced 
with the task of deciding how to frame the standard for juries. Are 
the concepts of “probability” and “likelihood” interchangeable 
or does the former suggest a higher degree of risk or chance than 
the latter, so that “likelihood” lies between “ possibility” and 
“ probability” on the chance continuum? Is the test to be framed in 
terms of knowledge of a “high ” probability that the relevant conse- 
quence will occur or should the noun be left unembedlished and 
unqualified? In advancing the utility of the recklessness standard, 
however, the present contribution should not be seen as arguing a 
case for the extension of the murder cattgory to embrace those who 
are merely reckless with regard to the relevant consequence, no matter 
how low the degree of risk perceived. The point which is being made 
at present is simply that the distinction drawn by the House of Lords 
in Hyam (between high and low degrees of perceived risk that the 
Televant consequence will result) leads to peculiar and apparently 
unjust distinctions. Once we quit the realm of “desire” then the 
optimum workable mental standard is one which balances the degree 
of perceived risk of the relevant consequence occurring against the 
justifiability of the accused’s activities. 

The question of a division within the category of homicide into 
offences of murder and manslaughter, and the appropriate basis for 
such a division, on the other hand, cannot be answered without taking 
into account the broader procedural concerns identified in the preced- 
ing sections. The contention here is simply that we cannot develop a 
legal distinction between murder and manslaughter without taking into 
account the impact of that distinction in terms of the sentencing 
alternatives and procedures which are at present applicable. The 
House of Lords in Hyam v. DP.P. failed to do this and as a result 
the distinction which they have produced in terms of different degrees 
of perceived risk is a meaningless one in the context of post-trial 
procedure. Thus it would seem difficult to argue that those who are 
classified as having been aware of the fact that there was a high 
probability of death or grievous bodily harm resulting from their 
actions should automatically “ receive a sentence of life imprisonment 





the nature and purposes of the actor’s conduct and the circumstances known to 

eoi ite disregard: ee ean the -siandard. of conduct thata 
person would observe in tho actor's situation.” 

gree: in the absence of mitigating ‘‘ defences ” such as diminished responsibility 

and provocation. 
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whereas those who are aware of a similar risk, but of a lesser degree, 
should merely expose themselves to a maximum sentence of life 
imprisonment with every possibility that they will receive a lower 
custodial sentence or even a non-custodial sentence (which is the 
present sentencing position in relation to manslaughter). Such a 
distinction would seem to be impossible to justify in terms of retribu- 
tion and deterrence. Similarly, it is difficult not to reach the conclusion 
that if a total transfer of discretion to those charged with administering 
the sentence is justified in cases where the defendant is convicted of 
homicide on the basis that he knew of a high degree of risk of death 
or grievous bodily harm, it is hardly less justified in cases where he 
knew merely of a lesser degree of risk that the relevant consequence 
would result, It is as hard to distinguish between these two types of 
offender in terms of their needs and the dangers which they pose to 
society as it is to distinguish between the two types of offence which 
they commit in terms of retribution and deterrence. 

In addition to this, the distinction drawn in terms of the substantive 
law is likely to present very grave problems for another component 
of the procedural machinery—the jury. Can we go as far as to make 
the initial assumption that ordinary men and women can distinguish 
between varying degrees of chance when they are unquantified— 
between probability, possibility and likelihood, and, within these 
categories between high and low degrees’? Can we assume that there 
will be uniformity of interpretation: might it be the case, for example, 
that some jurors will treat knowledge of high probability as being 
equivalent to knowledge of certainty while others will see it as 
demanding knowledge of a much lesser degree of chance of the result 
occurring? The L.S.E. jury project*° has already produced results 
which allow us tentatively to infer that juries are relatively immune 
to variations in the directions given on the burden of proof demanding 
that they should feel differing degrees of certainty as to the accused’s 
guilt. 

Moreover we should be aware of the doubly unrealistic nature of the 
enterprise upon which juries are being asked to embark. Not only 








so “ Juries and the Rules of Evidence,” LSE. Jury Project [1973] Crim.L.R. 208. 
Tesearchers 


lower proportion of not guilty verdicts than a direction that tho jury must be 
“ satisfied ” that the defendant was guilty. As a result, in an area which also tums 
Sa a ee aa eats oe 
researchers: $ would | 


upon an instruction that cam be apreciated aly Ey ioe wie have TAIN A 
experience enough to do so.” 
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are jurors being asked to delve into the depths of the mind of the 
accused at a time long since past, they are also being asked to make 
minute distinctions in relation to the degree of risk of a particular 
consequence occurring, envisaged by the accused when embarking 
upon what will eventually constitute the actus reus of a crime. It seems 
likely that in practice the jury, faced with these unreal demands, will 
resort to that hypothetical construct known as the reasonable man, 
even though this has now been firmly forbidden by some members 
of the House of Lords.*? Or perhaps jurors will merely voice their 
own personal feelings about which killers, for them, can meaningfully 
be classified as murderers.” 


THE SIGNIFICANCE OF LABELS 


To argue that the legal distinction now drawn between murder and 
manslaughter fails to produce categories which provide meaningful 
indicators of (i) the need for different types and lengths of sentence 
Gi) the need for differential allocation of the powers to make decisions 
regarding sentence, is not necessarily to suggest that no such distinction 
could ever be drawn. Yet, at least two members ® of the House of 
Lords in Hyam believed that there was no basis for making a 
distinction between different kinds of homicide in terms of the sub- 
stantive law. Moreover, it might well be that it would prove to be 
impossible to produce distinguishing criteria which are both meaning- 
ful to the jury and relevant in terms of sentencing possibilities and 
procedures. It is therefore necessary to examine the further argument 
that it is desirable for reasons apart from sentencing considerations 
to retain the label “ murder ” for particularly grave forms of homicide. 
As Lord Cross has observed: “ there are considerations in which logic 
plays little part.” ** 

Most of the criminological literature * relating to the impact of the 


31 Op. dt. noto 3 at pp. 71 and 86. But cf. Viscount Dilhome at p. 85. 

52 Of course, even a standard such as recklessness which would ask the jury to 
balance the degree of risk, perceived by the defendant, of the relevant consequence 
occurring against the degreo to which his activities wore justified, would still leave 


53 “ Since no homicides are now punishable with death, these many hours and 
days have been occupied in trying to adjust a definition of that which has no content. 
There does not appear to be any good reason why the crimes of murder and 
manslaughter should not both be abolished and the single crime of unlawful homicide 
substituted; ono case will differ from another in gravity, and thet can be taken care 
of by variation of sentences downwards from life imprisonment.” Per Lord 
Kilbrandon, op. cit note 3 at p. 98. See also Lord Cross at p. %. 
54 Op. cit. note 3 at p. %. 
65 eg. Lemert, E. M., Human Deviance, Socal Problems and Social Control; 
K. T., ‘Notes on the Sociology of Deviance,” in Scheff, T. J., ed., 
Mental Illness and Social Processes, pp. 294-304; Akers, R. L., “ Problems in the 
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formal attachment of the criminal label on the offender and the 
remainder of society, has failed significantly to distinguish between 
the effects of different types of criminal label. Moreover, the tendency 
in the literature has been to focus on the disfunctional aspects of 
attaching a criminal label to a particular person rather than the 
functions which this categorisation might have for the remaining 
members of society.°* However, there is an undeveloped hypothesis 
that criminal labelling in general is functional for society in that it lays 
down the limits of tolerable behaviour by revealing in a stark form the 
type of behaviour which is not to be tolerated. Thus Erikson ™ regards 
the transactions taking place between deviant persons and agencies of 
control as boundary maintaining mechanisms which mark the outer 
limits of acceptable conduct and assert how much diversity can be 
contained within the system before it begins to lose its distinctive 
structure.” It would be extremely difficult to justify the distinction 
drawn in Hyarm on this basis, given its nebulous nature and its probable 
lack of meaning to those not versed in the mysteries of the law. Indeed, 
although it might be true that this kind of argument would justify the 
existence of a distinct homicide label as compared merely with one 
encompassing the broad area of conduct relating to violence to the 
person, any further division within the sub-category of homicide would 
have to be a very sharp one if it was going to have any meaning for 
the social audience and be capable of implcmcntation by a jury. 

In developing such a sharp, meaningful criterion one would be 
entitled to expect that those charged with the task of formulating the 
substantive law would be especially interested in public perceptions of 
homicidal behaviour. For, presumably, if the law-makers ignore the 
question of whether a particular label is meaningful in terms of these 
perceptions, then the impact of the ceremony attaching that label to 
a particular person, in terms of defining the limit of this particular type 
of unacceptable conduct, would be dissipated. In the recent case of 
D.P.P. v. Morgan,” both Lords Cross * and Edmund-Davies ** showed 
some awareness of these considerations by paying particular attention 
to the ordinary meaning of the word “ rape ” (although the latter felt 
himself bound by authority to reach a conclusion which contradicted 
this meaning). 





Sociology of Deviance,” 46 Social Forces, pp. 455-465; Taylor, L., Dewance and 

Society; Taylor, I., Walton, P. and Young, J., The New Criminology, pp. 144-158; 

Robertson, R. and ayton, L., Deviance, Crime and Socio-Legal Control, pp. 52-67. 
B. A. and "Kiemko, 4 


present for the application of a label to have a functional impact on the person 


5T nar Ob, cdt. note 55 at pp. 299-303. 

ææ Coser, developing a typology using the variables of (a) strengthening of the 
group and (b) rejection of the deviant, has argued that in some cases rejection of 
the deviant leads to strengthening of the group as it not only defines what is acceptable 
but represses the impulse to identify with the criminal (Coser, L. A., “ Some Functions 
of Deviant Behaviour and Normative Flexibility,” 68 AmJ.Soc. 172-181). 

æ [1975] 2 All E.R. 347. 

60 Op. dt. at p. 352. 61 Op. di. at p. 371. 
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In Hyam also some members of the House of Lords did in fact 
advert to the relevance of the ordinary meaning of concepts such as 
intent. Thus Viscount Dilhorne thought that “ most people would say 
and be justified in saying,” * that someone who knew that his activity 
made grievous bodily harm a highly probable consequence, intended 
grievous bodily harm, On the other hand, he stressed that the case 
before the House of Lords was a particularly clear one. 

Lord Cross also initially appealed to the linguistics of the “ ordinary 
man”: 

“ If, for example, someone parks a car in a city street with a time 
bomb in it which explodes and injures a number of people, I think 
that the ordinary man might well argue as follows: ‘The man 
responsible for this outrage did not injure these people uninten- 
tionally: he injured them intentionally. So he can be fairly said 
to have intentionally injared them. The fact that he was not 
certain that anyone would be injured is quite irrelevant (after all, 
how could he possibly be certain that anyone would be injured?); 
and the fact that, altho he foresaw that it was likely that some 
people would be inj it was a matter of indifference to him 
whether they were injured or not (his object being simply to call 
attention to Irish grievances and to demonstrate the power of the 
LRA) is equally irrelevant. ” ® 


There are a number of observations which must be made here. In 
the first place, Lord Cross used a particularly emotive example—one 
in relation to which many members of the public might argue that 
there was foresight of certainty of grievous bodily harm if the area in 
which the bomb was planted was heavily populated. Yet even if this 
was not true (because there had been an adequate warning which those 
warned had bungled), it still seems likely that many would argue that 
this is an appropriate case for a murder charge. The point is that 
bombings of any kind, and, especially at the present time, LR.A. 
bombings, are such an emotive subject that many people might well 
want to use the murder label even if death was an extremely unlikely 
consequence. 

Secondly, it is noteworthy than in outlining his view of the per- 
ceptions of the ordinary man, Lord Cross used the concept of “ injury ” 
when referring to the relevant consequence, as distinct from grievous 
bodily harm. Probably no significance was intended to be attached to 
this, but it is possible that Lord Cross, putting on the hat of “ the 
ordinary man,” subconsciously perceived that such people do not think 
in terms of distinct categories of harm, implicit in the notion of 
“ grievous bodily harm,” but rather in terms of a gradation of harm 
from the least serious to the most serious. 

The final point relates to the assumptions made by Viscount 
Dilhorne and Lord Cross (and indeed the present writer) about the 
ways in which “ ordinary ” men or “ most people ” assess and describe 

#3 Op. dt. note 3 at p. 82 

63 Op. cit. at p. 96. 
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the states of mind of a person engaged in a particular activity, or give 
content to the label of “ murder.” If the perceptions of the “ ordinary 
man” are indeed thought to be relevant factors, then it becomes 
difficult to understand why we continue to rely on judicial and 
academic assumptions about them as distinct from empirical data. Yet 
Lord Cross, after his initial superficial inquiry, later withdrew his 
suggestion that it would be valuable to consider how “ the ordinary 
man ” would perceive the situation. He did this ostensibly because he 
saw a logical loop-hole in his own assessment of the way in which “ the 
ordinary man” would describe the state of mind of the bomber in his 
example. Yet even though we might agree with him “ that as a matter 
of the correct use of language the man in question did not intend to 
injure those who were in fact injured by his act,” * this is beside the 
point, for as he himself had admitted earlier, when discussing 
the continued existence of the distinction between murder and 
manslaughter, “there are considerations, in which logic plays little 
part.” © The point is that if we find that the basic justification for the 
murder/manslaughter distinction is the impact of these labels on the 
social audience, then we are not at all interested in “ the correct use 
of language.” We might well find upon empirical inquiry that the 
categories used by ordinary men bear no relationship to “ the correct 
use of language” or to the concepts used by lawyers. This possibility 
might well encourage many law reformers to join Lord Cross in his 
retreat back into history to discover what Stephen understood by 
“malice aforethought,” or as an alternative, join Lord Hailsham in 
pursuit of his version of “ moral truth.” “ 


CONCLUSION 


The object of the present exercise has not been to provide answers or 
policy recommendations but to provide a framework in which relevant 
discussion can take place about the relationship between the sub- 
stantive law and other aspects of the criminal and penal process, 
especially in relation to the division which now exists after Hyam 
within the broad offence category of homicide.*" After examining this 
decision in light of this framework, the only possible conclusion is that 
the resulting categories represent an almost total failure to acknowledge 
the essential relationship between the substantive law and its pro- 


64 Op. dt. 
68 Op. elt. 
66 Op. dt. at p. 78. 
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cedural context. There is already some evidence*® that since the 
decision there has been greater willingness on the part of the prose- 
cution to bring charges of manslaughter and to accept pleas of guilty 
to manslaughter in situations where there would seem to be at least 
an arguable case of murder. The objective, presumably, is to avoid 
time-wasting and costly debates on nebulous legal distinctions when 
the prosecution is quite willing to rely on the judge exercising his 
sentencing discretion reasonably. Yet a situation in which prosecuting 
bodies are effectively deciding what type of procedures and sentencing 
alternatives the accused should be exposed to after a conviction, simply 
because the legal criteria are so nebulous and open to very different 
interpretations, is hardly a satisfactory one. If the distinction between 
murder and manslaughter is to be preserved in the future, then the 
basis of this distinction must be subjected to a fundamental re- 
examination taking into account the objectives of different sentences 
and sentencing procedures and the behavioural categorisations of the 
ordinary man. 
M. D. Farrier * 


es For example, R. v. Walsh, The Times, July 5, 1974; R. v. O’Brien, R. ~v. 
noe bes R. v. Wilkinson (the killers of James Pope-Hennessy), The Times, 
July 1 

R LL.B.(Lond.); LL.M. (Columbia) Lecturer in Law, the University of Warwick. 


STATUTES 


WOMEN IN EMPLOYMENT—THE NEW LEGISLATION 


Tue facts about sex discrimination in employment now hardly need 
Testating?: if it were not for the normality of this sort of prejudice 
these facts would surely have given rise to legal measures long before 
now. In International Women’s Year, however, the legislature produced 
a women’s rights “ package ” which is the subject-matter of this note 
and which goes some way towards redressing the balance. The four 
statutes which make it up are the Sex Discrimination Act 1975, the 
Equal Pay Act 1970,? the Employment Protection Act 1975" and the 
Social Security Pensions Act 1975+ 


1. Equal Opportunity 

Here the Sex Discrimination Act is the key statute since as a general 
principle it covers all the non-contractual aspects of employment *: the 
Equal Pay Act regulates the contract terms themselves. 


The definition of discrimination 

Discrimination against men or women ® on ground of sex can be 
either direct or indirect and since a defence of justification is allowed 
for the latter but not the former, it is vital to know how to distinguish 
the two. Direct discrimination occurs when a women is treated less 
favourably than a man “ on grounds of her sex,” 7 and indirect when, 
even though the same “condition or requirement” is or would be 
appked to both sexes, it is (a) of such a nature that considerably fewer 
women than men can comply with it; (b) not justifiable irrespective of 
sex; and (c) to the woman’s detriment because she cannot comply 
with it* It is quite clear that if indirect discrimination were not 
prohibited, direct discriminaton would by itself leave many women as 
badly off as they were before the Act was passed. It is equally clear 
that in some cases indirect discrimination should be legally justifiable : 





1 If they do, referenco should be made to the Department of Employment’s 
Manpower Papers nos. 9-12, and to Audrey Hunt’s O.P.CS. survey, Management 
Altitudes and Practices towards Women at Work (H.M.S.O., 1975). 

2 Both effecttre December 29, 1975, but with some exceptions—see below, note 56. 
The S.D.A. is the model for the new Race Relations Bill introduced in February 1976 
—and the Bill in turn is to make some minor amendments to the S.DA, 

3 The maternity leave provisions and protection against dismissal for prognancy 
Fai ia meg puma pay provisions are not effective until 

STI. 

So ee Apell 1378, though same of its provisions will be brought in 
PASDA, digesta atsal lia thar ao eraa Waidlig Vs 


matters is not always clear cut: some contract terms not covered by the Eq.P.A. will 
be covered by the S.D.A —tee below, p. 446. 

e The statuto works both ways, by virtue of s. 2 (D). 

T S.D.A. 4. 1 (1) (a). s SDA, s. 1 (1) (b). 
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for instance, a woman whose application for a job requiring an 
engineering qualification is rejected in favour of a man’s should not 
be able to complain of sex discrimination when the real reason for 
the man’s success is that he possesses an engineering degree and she 
does not. The fact that few women have engineering degrees is 
undoubtedly the result of sex discrimination, but it is neither fair nor 
useful to punish the employer for this by making him hire unqualified 
staff.’ But there are other cases in which the answer is not so obvious. 
Take for instance the working mother’s need for a certain amount of 
flexibility about hours of work, time off, holidays and the like, which 
could well be inconsistent with a requirement of the employer applied 
irrespective of sex. It would also be one which considerably fewer 
women than men could meet, and which is to the woman’s detriment 
because she cannot meet it—but not much stretching of the imagination 
is required to foresee that an industrial tribunal might well find 
discrimination justifiable in such a case. The same reasoning can be 
applied to requirements about availability for travel, training courses, 
and the like, for women with home responsibilities. Yet these are 
requirements which will keep many women out of responsible jobs 
and which could in some cases be modified by the employer. Every- 
thing here turns on the meaning to be attributed to the word 
“ justifiable.” 

Furthermore, there is a difficulty in any event in drawing a clear 
line between direct and indirect discrimination, and thus in determining 
when the plea of justification can be used. The characteristics and 
qualities which each sex may be said to possess range from the purely 
biological (say, the ability to have babies) to the purely social (say, 
the tendency to wear certain clothes, adopt certain hairstyles and so 
on). These qualities (and all in between) may be classed either as part 
of “sex” (and therefore the subject matter of direct discrimination), 
or as the result of social mores, habit, economic necessity (and 
therefore the subject-matter of indirect discrimination), But this 
classification, on the face of it simple, and apparently assumed to be 
self-evident by the statute, is in fact so difficult as to be almost 
impossible. It could be argued that sex means nothing more than the 
possession of male or female reproductive organs: if this is so then 
the plea of justification will be available in the great majority of cases. 
A woman who alleges she has been discriminated against simply 
because she is not a man may be told that the real reason relates to 
her hair style, preference for skirts and high heels, domestic commit- 
ments and the like—all of which could be said to be justifiable in 
certain contexts. A further difficulty is that some of the “ secondary ” 
characteristics attributed to either sex may themselves be, not fact, 
but the product of prejudice. What is one to make for instance of an 
assumption that more women than men are incapable of logical 





® Thess are problems of discrimination in training and education opportunities—see 
below, p. 438. 
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thought, or good at dealing with people? Can these be the subject- 
matter of (justifiable) indirect discrimination? 1° 

Such as it is, the definition so far discussed is of sex discrimination, 
direct and indirect, against both women and (by section 2 (1)) men. 
Two other forms of discrimination are also prohibited by the statute, 
neither of which turns on the sex of the person discriminated against. 
The first is discrimination, direct or indirect, against married people 
on grounds of their marriage ** which though it works for, both sexes 
does not protect the unmarried. In the employment context, indirect 
discrimination for this reason will however not be unlawful unless it 
is intentional,** and must therefore be contrasted with indirect sex 
discrimination, for which intention is irrelevant. (Direct discrimination 
must in the nature of things be intentional since it is discrimination on 
grounds of sex.) Outside the employment sphere, indirect sex as well 
as marriage discrimination is lawful unless intended. The second is 
direct discrimination against those who have sought in good faith to 
enforce anti-discrimination rights or to give evidence or information 
about discrimination, under either the Sex Discrimination Act or the 
Equal Pay Act—the victimisation provision. 

Inquiries about direct discrimination™ must inevitably require 
points of comparison; less favourable treatment implies more 
favourable treatment. The Sex Discrimination Act recognises this by 
providing that “a comparison of the cases of persons of different sex 
or marital status under sections 1 (1) or 3 (1) must be such that the 
relevant circumstances in the one case are the same, or not materially 
different, in the other.” 15 

By a late amendment? the Sex Discrimination Act prohibits not 
just acts of discrimination under sections 1 (1) and 3 (1) but also 
discriminatory practices which may be so effective that discriminatory 
acts against individuals never actually occur. A requirement, say, that 
all those applying for work in the catering industry should have 
crew-cuts, which could be indirect discrimination against a woman 
applicant, will be a discriminatory practice even though no woman 
ever bothers to apply. 

The burden of proving all three types of illegal discrimination rests 
with the complainant, and will often be a heavy one, particularly in 
indirect discrimination, where it will be up to her to show that the 
employer applies the requirement in question to both sexes; that 
considerably fewer women than men could satisfy it; and that it is 
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12 S.D.A., s 66 (3) 
13 S.D.A,, £. 4. 


14 Indirect discrimination as defined carries its own standard of comparison. 

18 §.D.A., 4, 5 (3). See below for the equivalent provision of the Eq.P.A. 

16 S.D.A, s 37. Since there is no victim in these cases the Equal Opportunities 
Commission is gtven the right to bring proceedings—tee below, p. 449. 
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to her detriment. It is greatly to be regretted that the Government 
was not able to implement its original intention of placing the burden 
of proof on the alleged discriminator. But the burden of proving that 
indirect discrimination was not intended (where this is relevant) is on 
the discriminator. 


The General Exceptions ™" 


(a) Charities: A charitable instrument which confers benefits on 
one sex only is not illegal.* There seems to be no reason why charities 
should be given such an absolute freedom to discriminate: though 
in employment cases the exception is not very important (since the 
employees concerned must also be beneficiaries) in the provision of 
services and facilities such as hostels and the like it may be vital. 
Perhaps the Charity Commissioners could be given the same super- 
visory function in relation to discrimination as the Director General 
of Fair Trading has under the Consumer Credit Act 1974.9 


(b) Sport: Men’s sporting events which are competitive may exclude 
women if the physical strength, stamina and physique of the average 
woman would put her at a disadvantage.*® One of the purposes of 
the Act is to treat each person as an individual regardless of sex and 
given this it is hard to justify the presence of the “ average ” woman 
in this section. 

(c) Insurance: Any discrimination which can be based on “ actuarial 
or other data from a source on which it was reasonable to rely” is 
not illegal, provided it is not unreasonable in relation to the data.™ 
The section has an open-ended air about it which could be used to the 
disadvantage of a complainant—and it also serves as an excellent 
illustration of the shortcomings of the equal access requirements 
imposed by the Social Security Pensions Act on occupational 
schemes.™ 


(d) Communal Accommodation: Here the exception does not give 
discrimination a free rein, but cuts down the duty not to discriminate 
to match the available facilities unless it is reasonable for the owner 
to extend those facilities.” 


a Existing Statutes: A discriminatory act may in fact be legal in 
Kams O. Ser ee Siete ane ae Ee AIS will aoi Re eaa 
under the Sex Discrimination Act either.™ 





1T Thess are general because they apply in all arcas where discrimination can 
occur, and not just in employment. The “ general ” aicspdon . which aprir ic 
training only is discussed below—see p. 438. 

18 SDA, 4. 43. 

19 Consumer Credit Act, s. 25. The Director General of Fair Trading can refuse 
E Prona to'a tt tc grounds nl I (or a wido ere 
mich i) has airy ag discimination on grounds of s. 

20 S.D.A., s. 44. In employment the Son ls. obvlotaly inportant. for: pro- 
fessionals rather than amateurs, though it extends to both. 

21 SD.A., 8. 45. 22 Thess are described below. 

13 SDA. s. 46—and see below, p. 437. 24 SD.A. s. 51. 
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The most significant illustration in employment law is of course 
safety legislation: by placing restrictions on women employess, it 
allows employers to discriminate against them. The Equal Oppor- 
tunities Commission is expressly charged * with the job of reviewing 
health and safety legislation in consultation with the Health and Safety 
Commission. 

(Ê) Pregnancy and Childbirth: Men cannot claim equal treatment in 
these matters.** At first sight it might seem as though such an exception 
is unnecessary but what the legislature had in mind was no doubt the 
possibility that men would claim equal treatment in relation to their 
wives’ pregnancy rather than their own. There are good reasons 
however why they should be entitled to leave for the birth of their 
children. 


(g) National Security: A certificate from a Minister of the Crown 
to the effect that national security is threatened will negative illegal 
discrimination.?" 

The Act does apply to the Crown, though not to the armed forces.*® 


Recruitment 

It is illegal for employers to do anything which falls within the 
definition of discriminatory action, but outside the general exceptions, 
in his recruitment arrangements, in the terma he offers applicants or 
in the choice of applicant he makes,” unless what he does falls within 
the exceptions which relate to employment in particular, to which we 
must now turn. 


(i) Private households and small employers are completely 
excluded for purposes of sex and marriage discrimination, but 
not victimisation.” 

(ii) Provisions about death or retirement are excluded (though if 
they become terms of a contract, pension schemes will be 
regulated to a limited extent by the Equal Pay Act). 

(iii) There are two “ exceptions ” which relate to overlap with the 
Equal Pay Act * or other parts of the Sex Discrimination Act.** 
These will be discussed in more detail in the section on remedies 
(below). 

as S.D.A., s. 55—and see below, p. 449. 26 S.D.A, s. 2 (2). 


27 SDA., «52 
28 SD.A., n 85. No anti-discrimination requirement has yet been written into tho 








Government contracts. 
29 s, 6 (1). None of these areas is covered by the Eq.P.A., because they are not 


20 S.D.A., s. 6 (3). Small employers are those which, together with any associated 
employers, employ five or fewer employees (S.D.A., s. 6 (3) (b). “ A Aen 
defined (by S.D.A., s. 82 (2) in the same way as it is for redundancy and other 


m uoir ears ir s. 6, as amended by S.D.A., though not until the Social Security 
Pensions Act is in force—see below. 
32 SD.A, s 6 (5) and ©. 38 S.D.A., s. 6 (7). 
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(iv) There are a number of special categories of employees who are 
wholly or partly excluded. Wholly excluded are ministers of 
religion,“ mineworkers who spend a significant proportion of 
their time below ground, and midwives (who, after a certain 
amount of to-ing and fro-ing can now be men).** Partly excluded 
are the police *’ and prison officers.** 

(v) There is an exception for sex discrimination in recruitment 
based on “ genuine occupational qualifications ” (G.O.Q.) which 
a man (or a woman **) alone possesses. These are listed by the 
statute, and the list is a closed one, even though each item on 
it is capable of generous interpretation. They include physiology 
(excluding physical strength and stamina),‘° authenticity in 
drama and entertainments and a number of heads associated 
with “ decency and privacy ” which will, for instance, allow the 
English tradition of sex discrimination amongst lavatory 
attendants to survive. There are also exceptions for single-sex 
institutions such as prisons and hospitals, for services for the 
promotion of the welfare or education of its clients, where the 
work can “most effectively” be done by a man‘! and 
where the work is to be done not in the United Kingdom but in 
a country even more backward in its attitude to women. 
Where employees must live in, then the lack of separate sleeping 
and sanitary facilities can be genuine occupational qualifica- 
tions, though the general exclusion relating to communal 
accommodation will, in some circumstances, require that 
compensation be paid to those employees who are taken on but 
not given accommodation.“ The general occupational quali- 
fications do not operate to negative unlawful discrimination 
if the employer already has male employees who could 
conveniently do the work in question. 

(vi) Finally, there are somo “ geographical ” exceptions. By section 
10, work wholly or mainly outside Great Britain is not covered, 
even when the contract of employment is made here, but 
employment on board ships and aircraft registered in Great 
Britain is covered unless the work is wholly outside the United 
Kingdom. Areas of the continental shelf may be included as 


4 S.D.A, s. 19. 

38 SDA, s. 21. 

86 S.D.A., £. 20 and Sched. 4, para. 3. 

37 S.D.A., £ 17. 

es S.DA., s. 18. Though in this case the permitted discrimination relates only to 
height, it should be read along with the genuine occupational qualification exceptions. 
29 Because of tho ordinary rules of statutory rather than an express 
provision in the S.D.A. Strip cub owners will still be able to hire (and advertise for) 
female strippers to the exchusion of all others. . 

40 A woman may havo these to the same extent as a man, though by definition she 
will not have the same sexual characteristics. 

41 This allows for a mixed team of welfare workers, probation officers and the like. 
43 This is the only situation in which cients’ preferences alone can justify 
Hscriminati 


#4 See above, and S.DA., s. 46. “ SDA, s. 7 (4. 
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part of the United Kingdom only by order in council, but such 
an order will not necessarily make a great deal of difference to 
life aboard oil rigs; the communal accommodation exceptions 
will take care of that. The Sex Discrimination Act does not 
extend to Northern Ireland. 


This is a formidable list of general and particular exceptions, No 
doubt some are necessary, but the longer the list the further we move 
away from the idea of treating every person as an individual regardless 
of sex. 

On the credit side, however, the Sex Discrimination Act extends its 
ban on discrimination (as defined, of all three kinds, and with the 
general exceptions) to a number of institutions which are ancillary or 
analogous to employment. Partnerships of six or more partners, 
qualifying bodies and employment agencies are regulated in this way,“ 
as are trade unions.*® The latter must not discriminate in the terms 
on which they are prepared to admit, by refusal to admit, in access to 
benefits, or by expulsion or any other detriment. It seems that a woman 
applicant could challenge union rules which determine the terms on 
which women are to be admitted—this is an unusual power which is 
not given to others, either by the common law or by statute.‘ 
Employers’ associations are covered as well but there is an exception 
(in section 49) for bodies the membership of which is wholly or mainly 
elected; rules which ensure that a minimum number of people of one 
sex are members by reserving or creating seats for them are not 
unlawful, 


Training 

Vocational training bodies are placed under a similar duty not to 
discriminate on any of the three grounds,‘ but this is subject to a 
general exception not yet noted. It allows, not simply discrimination, 
but positive discrimination (sex only) in favour of women (or men) 
who have either been excluded from the particular kind of work to 
which the training relates, or been involved for some time in domestic 
duties. The question whether one sex or the other has been excluded 
in this way may be difficult to answer: the Act requires that at any 
time within the 12 preceding months there shall have been no, or 


45 SD.A., s. 11, 13 and 15. Contract labour is also covered by S.D.A., s. 9. The 
bodies 


to applicants, did not allow them to challengs in any event has now been 
repealed by T.U.L.R. Amendment Act 1976. 
#8 SD.A„ 1 14. These bodies specifically include industrial s the 
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comparatively few, members of the relevant sex doing that work either 
in Great Britain or in an “ area ” where the people seeking training are 
likely to work.” 

The training bodies covered by both section 12 and section 16 
include all the state agencies. Employer-sponsored training agencies 
are subject to the duty not to discriminate but do not get the protection 
of the section 47 sex discrimination exception unless they are 
designated for the purpose by the Secretary of State. 

Positive sex discrimination in training is essential if the existing 
imbalance in employment opportunity is to be redressed, but the limits 
of section 47 are apparent. What is needed is a duty to discriminate in 
this way, rather than a defence for training bodies who are accused by 
men of discriminating in favour of women (or of course vice versa 
though this is as unlikely here as it is elsewhere in the statute!). The 
same thinking can be applied to education as a whole, but the exception 
for positive discrimination applies only to vocational training and not 
to general education—indeed the latter is subject to a more damaging 
exception all of its own for single-sex establishments.5+ 

Employers are also under a duty not to discriminate in the giving 
of opportunities for training, as part of their general duty under 
section 6 of the Sex Discrimination Act. 


Promotion 

Opportunities for promotion are not likely to be defined con- 
tractually, and therefore must be covered by the Sex Discrimination 
Act. They are specifically included as matters about which the 
employer may not discriminate on grounds of sex or marriage, directly 
or indirectly. 


2. Equal Pay and Conditions 


The Sex Discrimination Act contains within it a new version of the 
Equal Pay Act 1970," which regulates contract terms. There are some 
significant differences between the 1970 and the 1975 version of the 
Equal Pay Act but its key remains “ equality ” rather than discrimina- 
tion and its structure is thus largely unrelated to the Act which now 
contains it. Thus the 1970 Act does not make use of the S.D.A. 
definition of discrimination nor its general exceptions. It applies only 
to sex discrimination and in its 1975 version introduces an “ equality 
clause ” into employment contracts, as the device which will determine 
whether discrimination has taken place. The equality clause demands 
that where a woman is doing like work, or work rated as equivalent, in 
comparison with a man who is employed at the same establishment by 





30 It ts presumably for the alleged discriminator to prove all this in answer toa 
claim 


51 SD.A, L 26. 
52 S.D.A., s. 6 (2) (a). 
83 S.D.A., s. 8 and Sched. 1: the 1970 Act protects men as well as women. 
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the same employer or an associate of that employer (or at a different 
establishment of that employer where the same terms and conditions 
are observed), she should have the same pay and other contractual 
terms as that man.™ The clause is implied into all contracts of employ- 
ment and applies to the Crown, but again its inherent limitations 
should be noted: the equality clause is of no use to women employees 
who can find no man doing the right work at the right place to provide 
them with a standard of comparison (though the Sex Discrimination 
Act can sometimes help, either directly, or possibly by preventing 
discrimination in job evaluation studies). It is also subject to one or 
two exceptions. First, it does not operate if the employer can prove 
that the discrimination is “genuinely due to a material difference 
(other than the difference of sex)” between the woman’s and the man’s 
case."* This is a new feature of the 1970 Act, and it is broadly subject 
to the same kinds of problems already discussed in relation to direct 
and indirect discrimination under the Sex Discrimination Act, as well 
as those that arise from the differences between the two formulations. 
Secondly, there are exceptions for other legal requirements affecting 
women’s employment, and for terms giving special treatment to women 
in connection with pregnancy or childbirth.** Thirdly, terms about 
retirement or death are excluded except in so far as they preserve the 
equal access requirements of the Social Security Pensions Act.’ 

The “ collective ” side of the Equal Pay Act, which allows collective 
agreements and pay structures to be vetted and amended to remove 
inequality, remains virtually unchanged.** No part of the statute applies 
to Northern Ireland. 


3. Maternity Leave and Pay 


Any attempt to alleviate the effects of sex discrimination in employ- 
ment must include positive discrimination in favour of women as 
mothers. The Employment Protection Act takes the first step in this 
direction by giving employers a duty to provide maternity pay and 
leave,"* but the illogicality of not taking further steps should be 
recognised. Pregnancy, childbirth and the first six months thereafter 
are just the beginning, and there is not much point in giving mothers 
the right to return to work at the end of this period if the employer has 
no duty to provide day-nursery facilities or allow some flexibility in 





öt Eq-PA, s. 1. The Act has been commented on already (see for instance (1971) 
34 MLR. 308, 312): this note will concentrate on its new features and its relation 
to the 1975 

35 EqP.A., a. 1 (3). 

5¢ Fo PAL s. 6 (1)}—and seo p. 436. 

s7 Eq.P.A., s. 6 (LA), and see below for the S.S.P.A. But the equal access exception 
does not come into force until April 1978, the commencement date for the S.S.P.A. 
itself (see the Sex Discrimination Act 1975 (Commencement) Order 1975, S.I. 1975/ 
1845). In order to provide for this, the regulation adopts the curious device of 
the commencement date for Sched. 1, Part I, which contains the Eq.P.A. as amended. 

58 But see below, p. 448. 

#0 EmP.A,, s. 35. The provisions do no more than bring us into line with other 
E.E.C. countries. 
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working hours, part-time arrangements and holidays for the mothers 
of school-age children.*° The characteristic of “ having responsibility 
for the care of children,” though predominantly one belonging to 
women, is likely to be the subject matter of indirect rather than direct 
discrimination under the Sex Discrimination Act, and thus one to 
which employers may justifiably object." : 

A woman employee (whether married or not) is entitled to maternity 
pay and leave in the following circumstances: 

(a) she must be absent from work wholly or partly because of 
pregnancy or confinement; 

(b) she must have been continuously employed ® for a period of 
two years or more; 

(c) she must have continued at work until the beginning of the 11th 
week before the expected week of confinement; 

(d) she must have given three weeks’ notice of her absence (but need 
not give notice that she intends to return unless she wants to claim 
leave as well as pay); and 

(e) she must produce a medical certificate if this is required by the 
employer. 

Her maternity pay entitlement runs for six weeks, from the beginning 
of the 11th week before confinement, or when she stops work, which- 
ever is the later, and is to 9/10ths of a week’s pay, less flat rate 
maternity allowance, whether she is receiving this or not.“ The statute 
sets up a maternity pay fund, financed by an increase in the employers’ 
redundancy fund contribution, from which employers can claim 
100 per cent. rebates.’ Where the employer is insolvent or refuses to 
pay the employee can go direct to the Fund, which in turn may have 
rights against the employer. 

Maternity “leave” is, in effect, the right to return to work within 
29 weeks from the actual date of birth. This must be to a job which is 
the same as the employee’s original one, and on “ terms and conditions 
not less favourable” than those which would have been applicable to 
her if she had not been absent.*" This expressly means that as regards 





61 Of course, as already noted, much depends on the way in which tribunals and 
courts classify discrimination as direct and indirect, and interpret the word 
“ justifiable,” 

62 Under tho Contracts of Employment Act, Sched. 1. The more generous rules 
about part-time employment under Em.P.A., Sched. 16, Part II, will particularty benefit 
women employees. 

63 Em.P.A., s. 36, 

«4 Employees who havo exercised the married women’s option to pay social security 
contributions at the lower rate do not get maternity allowance—but the option is now 
being phased out—see below, pp. 450-451. 
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pension rights, seniority and the like, her continuity is not interrupted, 
but it seems to be capable of meaning more than this—that she should 
be treated as if she had actually been at work during her absence as 
well. 

There are a number of reasons why a return to work may pose 
problems for the employer. First, the job may no longer need doing. 
This is basically a redundancy situation, and the woman is treated as 
if she were redundant at the point in time when she exercises her right 
to return.*® Secondly, the employer will almost certainly have had to 
hire a replacement, but he will not be able to use this as an excuse. 
Provided he has informed the replacement that her employment will be 
terminated on the return of the woman on leave, he will be able to 
dismiss her without the risk of this being held to be unfair in reason.” 
Finally, if the employer has other reasons for his refusal they will have 
to be capable of being shown to be fair reasons within Schedule 1 of 
the Trade Union and Labour Relations Act, since a refusal will, in all 
such cases, simply be treated as a dismissal."° 

The employee must give at least one week’s notice of her intention 
to return: and either side may extend the period of leave by four 
weeks (the employee for medical reasons only).™ 


4. Dismissal 


In addition to the dismissal rights which'can arise when the employer 
refuses to allow a return to work after pregnancy leave, there are three 
other ways in which a woman may be protected against dismissal. 

First, a dismissal which is discriminatory may simply be unfair 
in terms of the Trade Union and Labour Relations Act, though a 
reason relating to sex is probably capable of being fair." Secondly, a 
dismissal on grounds of pregnancy is expressly classed as unfair by the 
Employment Protection Act, unless the employer can show that the 
woman is incapable of doing the job because of her pregnancy, or 
because it would be illegal to carry on employing her for this same 
reason. The proviso is itself subject to a proviso: if the employer has 
another job which she would be capable of doing, which he has 
available and which is suitable for her ™ but is not offered, then her 





is absent for pregnancy and confinement, but not on leave in terms of the Em.P.A. 
(e.g. because she has not got the requisite two years’ continuous employment), she is 
to be treated as if she were off sick—26 weeks of absence after termination of contract 
do not interrupt her continuity of employment and cen be counted (Contracts of 
ST ae ee S A A oe eee ee eh EE Te 
para. 16). 

os Em.P.A., ss. 48, 50 and Sched. 3. 
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dismissal again becomes unfair. Where it is offered and refused, 
the dismissal is fair. The burden of showing that the offer was made, 
or that no suitable vacancy exists, is on the employer." 

By section 35 (3) “an employee who has been dismissed by her 
employer for a reason falling within section 34 (1) (a) or (b) above and 
has not been re-engaged in accordance with that section ” is entitled 
to claim both pay and leave, even though she is not employed up to 
the 11th week before confinement and even though without these 
intervening weeks she would not have the requisite two years’ 
continuous service. If she means to exercise her right to return to 
work, however, she must give notice of this “ before or as soon as is 
reasonably practicable after the dismissal takes effect.” 

It is difficult to know what the words “ re-engaged in accordance 
with that section” in section 35 (3) mean. There are a number of 
reasons why the employee might not be re-engaged: the employer may 
have no suitable alternative job for her (fair dismissal); he may have 
such a job but not offer it to her (unfair dismissal); he may have it 
and offer it but she may refuse it (fair dismissal); or he may make an 
offer of work which is not suitable and which she refuses (unfair 
dismissal). Do all these amount to not being re-engaged in accordance 
with the section or is only the first intended to give rights to leave and 
pay? "s 

Thirdly, the Sex Discrimination Act also covers dismissal, as a 
non-contractual matter not covered by the Equal Pay Act, by making 
sex (or marriage or victimisation) an unlawful reason for it."? 


5. Occupational Pensions 


The Social Security Pensions Act 1975 regulates discrimination in 
two different ways, first in all private and occupational pension schemes 
and secondly in those which are contracted out of the State scheme. 

All private schemes must meet certain requirements about “ equal 
access,” which means that they must be open to “both men and 
women on terms which are the same as to the age and length of service 
needed for becoming a member and as to whether membership is 
voluntary or not.” 13 

These requirements are made part of the Equal Pay Act in its 
amended form ™ but not of the Sex Discrimination Act as such.®° 
Thus, they are an exception to the exception for retirement and death 
where the occupational pension scheme is part of the employment 
contract (and where points of comparison are available), but not where 
aE eS 


74 Em-P.A., 8. 34, 

7 Em.P.A., 8. 68 (4). 

te The employee who is unfairly dismissed will of course be entitled to claim for 
this under T.U.LR.A. 

Tr S.D.A., s. 6 (2) (5). 

T8 S.S.P.A., s 53 (2). 

Te Eq.P.A., s. 6 (LA)—seo above, especially note 57. 

80 The S.D.A. by its general exclusion for insurance expressly allows discrimination 
based on actuarial cvidence—see above, p. 435. 
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it is not. They are, in any event, very limited in scope: they do not 
prohibit discriminatory rates of contribution or benefit, or even 
discriminatory access tules about anything other than age or length 
of service (pay or status, for instance). 

Employers who operate contracted out schemes ** are under two 
further non-discrimination duties which do not either specifically 
relate to sex or extend to indirect discrimination, These are a duty 
not to discriminate between different earners on any grounds other 
than the nature of their employment, when the election to bring 
employees into a contracted-out scheme is being made,“ and “ between 
different earners on any grounds other than their respective lengths of 
relevant service,” when the election is made to pay a premium to the 
State for an early leaver in substitution for his accrued rights under the 
peasion scheme.* 


6. Advertising 

The Sex Discrimination Act makes it illegal both to publish and to 
cause to be published an advertisement which seems to indicate that 
illegal discrimination is about to occur. Use of words such as 
“waiter,” “salesgirl” and others with a “sexual connotation” is 
taken to indicate an intention to discriminate and the attempt to find 
other words to replace them produced a spate of merry quips, now 
mercifully forgotten. 


7. Enforcement and Remedies 


The methods of enforcement of all these different statutory rules 
and the remedies available to women who suffer as a result of their 
breach are brought together here, not because this is the easiest way 
of dealing with them, but to make a point: that confusion rules where, 
because this is all new law, one might have expected it not to. On the 
whole, the enforcement machinery provided is capable of being used 
very effectively, and it is therefore even more to be regretted if, because 
of a bewildering array of courts, tribunals and other bodies, and of 
legalistic distinctions between different claims and the different 
remedies they Bunch women May De lndereg in their use of it. 


Rendi for individuals 
These tend to fall, not into functional categories, but within the 
ambit of particular statutes. Thus a breach of the Sex Discrimination 


81 The new scheme will give flat rate pension to all and an earnings related element 
to those who do not belong to contracted-out schemes. The latter will benefit from a 
discount from state contributions, but must meet certain other requirements about 
level of benefit, etc. (see SS.P.A, Part II). Other aspects of the S.S.P.A. relating to 
women will be discussed below. 

a2 S.S.P.A., e 31 (4). 

a SS.P.A., s. 43 (4). 

æ% S.D.A., s 38. After the experience of the Race Relations Act 1968, the S.D.A. 
ts careful to confine ilegality in advertisements to those which are about unlawful acts 
only—s. 38 (2). 





July 1976] STATUTES 445 


Act in relation to employment gives a right to complain to an industrial 
tribunal * within three months of the discriminatory act. The 
remedies available are threefold: a declaration; a compensation order; 
and a recommendation that the discriminator take action which will 
put the act of discrimination right in relation to the complainant.*’ 
Compensation is to be calculated in accordance with the tort rules 
which a county court would apply and can include damages for 
injury to feelings * but is subject to the upper limit for tribunal awards 
under Schedule 1 of the Trade Union and Labour Relations Act—at 
present £5,200 or two years’ pay, whichever is the less. Where the 
respondent does not comply with a recommendation (for instance to 
offer employment previously refused, to admit to a union, or reverse 
the effects of an expulsion) the tribunal can increase the compensation 
award but has no further powers to back up its recommendation. 
Where there is.an overlap with the jurisdiction of the ordinary courts, 
for instance in union expulsion cases, the woman concerned may be 
well advised to go to the court for the stronger remedy of injunction, 
or for damages not limited to £5,200—and she will of course get legal 
aid there, which is not at present available before tribunals, as well as 
a longer limitation period. The Sex Discrimination Act does, however, 
by section 41, make employers liable for the discriminatory acts of 
their employees and agents done in the course of employment or 
within express or implied authority (though there is a defence of the 
“ reasonably practicable steps ” kind in relation to employees), and this 
might sometimes tip the balance in favour of the Sex Discrimination 
Act remedy. 

The complainant may also have a difficult choice (though not of 
forum) to make in relation to dismissal since here there is an overlap 
between the Sex Discrimination Act and the ordinary unfair dismissal 
Tules.* Compensation for unfair dismissal under the Trade Union and 
Labour Relations Act, as amended by the Employment Protection 
Act’? is now generous, with a fixed lower limit that does not apply 
to Sex Discrimination Act claims, Furthermore, section 72 (3) (b) 
provides for a higher rate of fixed award (26-52 weeks’ pay) where 
the reason for dismissal was sex discrimination as defined by the Sex 
Discrimination Act, and where the employer has refused to observe 
a reinstatement or re-engagement order. The statutes do little to help 
her reach a decision; the only provision made is one to prevent double 
compensation.” But there is a qualifying period for unfair dismissal 
{26 weeks’ continuous employment): there is none under the Sex 
Discrimination Act, and this may be decisive, as may be the question 
of burden of proof. 

There is a further overlap within the Sex Discrimination Act itself, 





8 SD.A., s. 63. 

8 SD.A., s. 76—but note proposed amendments in Raco Relations Bill, Sched. 4. 
87 SD.A., s. 65 (1). 

#8 SDA. s. 65 (1) (b) and s. 66. 8? See above, p. 442. 
$0 Seo Em.P.A, s. 71-76. $1 In the Em-P.A., s. 77. 


446 THE MODERN LAW REVIEW [Vol. 39 


between employment and other remedies, where an employer who 
provides benefits, facilities and services to the public makes the same 
provisions for his employee. In such a case the employee must go to 
the county court, as if she were an ordinary member of the public, 
under Part IM of the Sex Discrimination Act, unless the provision for 
employees is significantly different from that made available to the 
general public, or relates to training, or is regulated by the employment 
contract. In the latter case however the choice may still need to be 
made between the Sex Discrimination Act and the Equal Pay Act, 
to which we now must turn, F 

An individual complaint which falls under the Equal Pay Act must 
also go to an industrial tribynal, but there are significant differences 
in the remedies given. An Equal Pay Act complaint is basically an 
exercise, in enforcement of. contract, through the implied equality 
clause, and damages,are calculated accordingly. There is no upper 
limit as such, but a. claim cannot be back-dated for more than two 
years." The three month’s limitation period does not apply but a 
complaint cannot in general be brought unless the woman has been 
employed in the job about which she complains within the preceding 
six months.“ There is no qualifying period. Since the complaint is of 
breach of contract she may bring the action in the ordinary courts as 
well (and thereby extend her limitation period), but. wherever a 
question about an’ equality clause arises before a court, it may be 
referred to an industrial tribunal. By section 2 (2) of the Equal Pay 
Act the Secretary of State may refer a complaint about breach of an 
equality clause to a tribunal on behalf of a woman employee, if it is 
“not reasonable to expect” her to take such a step herself. This 
procedure does not exist for a Sex Discrimination Act complaint, but 
presumably some of the same ground is covered by its victimisation 
provision, 

Thoe Gav bee an ovedip belwean the Soe Dhaiiiaion Ac and 
the Equal Pay Act, which sections 6 (5), 6 (6) and 8 of the Sex 
Discrimination Act purport to sort out. The Hne to be drawn is 
generally that between offers and contract terms, so that all offers 
which do not mature into terms are regulated by the Sex Discrimination 
Act and all terms by the Equal Pay Act. But this is an over- 
simplification, since terms not affected by the Equal Pay Act (for 
instance because the woman has no male point of comparison) can fall 
within the Sex Discrimination Act unless they are terms about money 
P ee ete Devas com beoor Dy he 

Sex Discrimination Act but only if as terms they would be contrary 
to an equality clause. Terms about money payments can only fall 
within the Equal Pay Act equality clause. Terms which are not about 
money payments can be covered by the Sex Discrimination Act not 


92 3.D.A., e 6 (7). 
63 Eq.P.A., s. 2 (5). 
m EGPA, s 2 (4). ss Eq.P.A., s. 2 (3). 
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only where it can be shown that there is discrimination between a male 
and a female employee which is not affected by the equality clause, but 
also where the employer would discriminate if he had male employees. 
It is difficult to see both why money terms should be excluded to this 
extent, and how the woman is going to find her way out of this jungle. 

Claims relating to maternity pay also go to industrial tribunals 
whether they are against the employer °° or against the Secretary of 
State’s refusal to pay direct from the Fund.*’ Claims about leave are 
in effect all dismissal claims, either for unfair dismissal or for 
redundancy pay, and as such go to tribunals, along with claims for 
dismissal because of pregnancy, where they are treated as ordinary 
dismissal for purposes of compensation (though possibly affected by 
section 72 (3) (b)). The limitation period in all claims relating to 
pregnancy and maternity is three months. Unfair dismissal for 
pregnancy is subject to the usual 26-week qualifying period **: but 
leave and pay require two years’ continuous service, even though the 
leave entitlement ultimately becomes a dismissal right. 

In all cases where industrial tribunals have jurisdiction, the matter 
in dispute may be referred by the tribunal to a conciliation officer, who 
is then under a duty to try and reach an amicable settlement **: he is 
an officer of the Advisory Conciliation and Arbitration Service, set 
up on a statutory basis by the Employment Protection Act. An appeal 
lies from tribunals in all these cases to the Employment Appeal 
Tribunal, again established by the Employment Protection Act, and 
thence to the Court of Appeal and the House of Lords. 

In relation to occupational pension schemes, the individual’s rights 
are even more complicated. A woman cannot complain about 
discrimination by her employer in contracting out or in the payment 
of a premium to the State if she is an early leaver unless the 
discriminatory provisions have become part of her employment 
contract and are inconsistent with the equality clause—but they will 
not be unless they are also inconsistent with the equal access require- 
ment and this will not always be so.? The remedies here are mostly 
“ institutional,” and are discussed below. 

The equal access requirement which applies to all occupational 
pensions can be enforced by the individual before a tribunal under the 
Equal Pay Act provided the pension is covered by the equality clause. 
Furthermore as a member or prospective member of a pension scheme, 
a woman may go to the Occupational Pensions Board with a complaint 
—and can appeal against the Board’s decision to the High Court. 
There seems to be no limitation period for such a complaint. 

In relation to all types of complaints so far mentioned, the Equal 


os Em P.A., a. 38. 

oT Em. P.A., 8. 46. 

98 Compare the reduction to four weeks where an employee is dismissed rather 
than suspended for medical reasons—Em-PA., s. 29 (4). 

9° S.D.A., s. 64; T-U.L-R.A., Sched. 1, para. 26. 

1 See p. 444 above. 2 See p. 443 above. 
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Opportunities Commission can also help the individual, The 
Equal Opportunities Commission was set up by the Sex Discrimination 
Act, and has wide institutional powers of enforcement, described 
below. But it is also empowered to help individuals in various ways. 
Where there appears to have been discrimination under the Sex 
Discrimination Act, or breach of an equality clause under the Equal 
Pay Act (including equal access) it may give assistance in the form 
of advice, help in getting a settlement, arranging legal representation 
and the Hke.* Then there is the questions procedure, which is the 
responsibility not of the Equal Opportunities Commission but of the 
Secretary of State who is empowered by section 74 to draft forms of 
questions for complainants and answers for respondents. Regulations 
have already been made which contain the appropriate forms,‘ 
admissible in evidence before tribunals only if served either within 
a period of three months from the act complained of, or within 21 
days from the commencement of tribunal proceedings. 

Finally, the county court has a jurisdiction too, to declare contract 
terms void, or to modify them, where they are inconsistent with either 
the Sex Discrimination Act or the Equal Pay Act* “Any person 
interested ” in the contract may use this jurisdiction. 


Collective remedies 

As already noted, tht 1970 version of the Equal Pay Act remains 
more or less unchanged on the collective side, though echoes of the 
upheavals in labour law itself can be detected; what began as a 
reference to the Industrial Court became a reference to the Industrial 
Arbitration Board in the Sex Discrimination Act version, and is now 
one to the Central Arbitration Committee.’ 

Otherwise unions have no formal methods of redress: they must 
simply use their bargaining power on behalf of their women members, 
if they are so inclined. It should be noted however that they are helped 
in the area of occupational pensions by the Occupational Pension 
Schemes (Certification of Employments) Regulations 19757: which 
require employers to consult with recognised unions about contracting 
out. 


“ Institutional” enforcement 

In addition to the help it can give to individuals (described above), 
the Equal Opportunities Commission has two further areas of influence 
and enforcement, 

First it has a wide range of review, research and education duties 





3 S.D.A, s 75. 

t The Sex Discrimination (Questions and Replies) Order 1975, S.I. 1975/2048. 

s SD.A., s. 7/7. Tho County Court does of course have exclusive jurisdiction over 
nornemployment complaints under the S.D.A. 

6 By Em-P.A., Sched. 16, Part IV, para. 12—though it remains more or less the 


same body throughout. 
7 S.I. 1975/1927, made under the S.S.P.A. 
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and powers. It must work towards the elimination of discrimination, 
Promote equality and keep under review the working of all the relevant 
legislation. The Commission may also conduct formal investigations 
under terms of reference to be drawn up by its members or by the 
Secretary of State,* and has wide powers to obtain information for this 
purpose.: It may make recommendations based on its investigations, 
and must report on its findings. 

Secondly, the Equal Opportunities Commission has its own powers 
af enforcement which it can use either to “ back up ” a remedy already 
given to an individual, or to take action in situations where no 
individual has suffered loss as the result of discrimination, or simply 
to buttress its own recommendations. It may issue a non-discrimination 
notice where unlawful discrimination, practice or ancillary activities 
(i.e. advertising, instructions or pressure **) under the Sex Discrimina- 
tion Act or breach of an equality clause under the Equal Pay Act 
(possibly including the pensions equal access requirement) have 
occurred, whether proceedings have been brought or not, or where 
these have been unearthed in the course of a formal investigation. 
Such a notice will require that the illegal conduct be corrected ™ and 
there is a right of appeal to an industrial tribunal. But the ultimate 
sanction of a non-discrimination notice is not enforcement through 
tribunals and courts: it is simply publicity, by entry in a register of 
such notices.™ 

The second (and more effective) level of enforcement is the action 
which can be taken against persistent discrimination. If within a period 
of five years after either a non-discrimination notice or a successful 
complaint to a tribunal discrimination persists, the Equal Oppor- 
tunities Commission can apply to the county court for an injunction 
to restrain it In Employment cases the Equal Opportunities 
Commission does not need to go through the non-discrimination notice 
procedure, but can simply bring a complaint before a tribunal: the 
tribunal may then add to its finding a declaration or a recommendation 
for the individual concerned.*® Appeals will lie from the county court 
in the usual way. 

This juxtaposition of individual and institutional enforcement is 
capable of being very useful indeed, but much of course depends on 
how the Equal Opportunities Commission wields its powers. From the 
American experience, it seems likely that persuasion will not be 


§ S.DA, ss. 53 and 55—see also above, p. 436. 

? S.D.A., s3. 57 and 58—and see also the Sex Discrimination (Formal Investigations) 
Regulations 1975 (S.L 1975/1993), 

10 SD.A., s 59. 

11 SD.A., s. 60. 

12 S.D.A., ss. 38, 39 and 40. Action on these three can only be taken by the E.0.C. 
—tee S.D.A., 8. 77. 

13 S.D.A., s. 67. The Sex Discrimination (Formal Investigation) Regulations 1975 
specify the form the notice is to take. 

14 S.D.A., s. 70. 
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enough, and that enforcement through the courts should not be seen 
as a last resort. 

Finally, the Occupational Pensions Board also has an institutional 
role, in the granting of contracting-out certificates, since these may be 
refused to employers who “ discriminate” in terms of the Social 
Security Pensions Act." 


Enforcement by other means ; 

There are few criminal sanctions in the legislation, The Sex 
Discrimination Act makes it a criminal offence for employers to teil 
employment agencies “ knowingly or recklessly” that the job in 
question could lawfully be refused to a woman * and a similar provi- 
sion is made in relation to advertisements.” Anyone who gives false 
information, again knowingly or recklessely, to the effect that no 
unlawful discrimination is in question, to an “ aider or abetter ” is also 
liable to prosecution,” and in all these three cases the maximum fine 
is £400. Criminal offences can also arise from the giving of false 
information to the Equal Opportunities Commission or its officers.** 

The only other remedies available are those of certiorari, mandamus 
and prohibition: the Sex Discrimination Act preserves these in a 
section which excludes all other methods of enforcement not expressly 
provided for by the legislation.” 


8. Social Security 

Social Security is closely linked with employment and the woman’s 
position in it must therefore be discussed here, But it is in fact the 
very closeness of this link which makes the position so difficult. 
Though the majority of women (married as well as single), now work, 
in the nature of things their work records are likely to be patchy and 
their earnings low. They are therefore at a disadvantage in a system 
which depends heavily on contribution records and earnings-relation 
—as our own does. To this disadvantage must be added the assumption 
the system makes of their dependence on men—one which is natural 
enough if the system is seen as employment-linked and if men are 
seen as the sole or most important breadwinners. Until there has been 
a radical re-think of the underlying “ employee-insurance-contribu- 
tion ” rationale, the problem of women (and many other social security 
problems) cannot be dealt with. There are signs that this is on the way, 
but in the meantime the Social Security Pensions Act has made one or 
two useful amendments.* 

On the contribution side, the married woman employee’s right to 








17 See above, p. 444. 18 S.D.A,, s. 15 (6). 


a1 ss. 59 (6) and 61 (2). 

a2 S.D.A., s. 62. The Race Relations Bill, Sched. 4, contains a new version of this 
section. 

33 In addition to those already mentioned above for pensions. 
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opt out of full contributions is to be phased out.* This clearly makes 
the woman’s claim to equal social security rights more convincing. 
The non-working woman’s claim to benefit is of course a weak one in 
the present system, but the Social Security Pensions Act makes limited 
allowance for her as well, by crediting her with contributions for 
some purposes while she is kept out of work by responsibilities at 
home.” 

In benefits, the lower rate for sickness and unemployment benefit 
payable to a married woman who has not opted out but is living with 
or supported by her husband has been abolished.** Clearly this lower 
rate rested on the assumption of dependence—but oddly enough the 
assumption has not been abandoned for the new pension scheme under 
the Social Security Pensions Act. The woman whose entitlement to 
pension rests on her husband’s contribution record (category B 
pension) must still wait until her husband reaches pensionable age *’ 
before she can collect it and is paid at a lower rate so long as he is 
alive.** One of the more absurd applications of the dependence 
assumption also arises from the Social Security Pensions Act; section 
20 allows a wife (or a husband since dependency, in the interests of 
fairness, now works both ways) * to carry her husband’s contribution 
record with her through a divorce, This means that even though a 
person is expressly prohibited from collecting on the contribution 
record of more than one ex-spouse, there is nothing to prevent more 
than one ex-spouse from claiming on the single contribution record of 
a much-divorced contributor. 

One glaring inequality is unaffected by the Social Security Pensions 
Act: women still reach retiring age five years earlier than men. Since 
the cost of lowering men’s retiring age to 60 appears to be prohibitive *° 
the answer seems obvious or rather would be if unemployment were 
not a problem. 

In conclusion: all this amounts to a start, but it is in many ways 
rather an untidy one. And in so far as facilities for child care are 
(independently) in the process of being reduced by the Government, 
it is for many women not an exercise in practicability. 


JUDITH REID 








24 S.S.P.A., s. 3, and regulations thereunder. The option is already abolished for 
those who have not yet exercised it. 

25 S.S.P.A., s. 19 (3), amending Social Security Act 1975, Sched. 3. 

26 S.S.P.A., s. 18. 

117 S.S.A., s. 29 (2). 

18 S.S.A., s. 29 (7). 

29 See S.S.P.A., £. 8. 
a ee eee eae Mar, 1975, 

31 Two reports on child care facilities appeared in April 1976 which examine this 
beari one from the Labour Research Department, the other from the Church of 

England Children’s Society. Both stress tho needs of working mothers for such 

facilities, and their present scarcity. 
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CHILDREN Acr 1975 


Ir is a commonplace that domestic relations law in the haf-century 
since the enactment of the first Adoption Act has been characterised 
by the demand in all areas for machinery to protect the welfare of 
children. It is however too easy to jump on the bandwagon of 
children’s rights and argue that every reduction in the rights of parents, 
particularly those who have been unable to provide for their children, 
will necessarily result in increased protection for children. Maintaining 
a balance, in particular in adoption proceedings which involve 
irrevocable severance of all? parental links and in long term fostering 
where the claims of parents by birth may be opposed by a local 
authority or foster parents with whom a child has developed new ties, 
has given rise to acute problems. It is the further shift away from the 
rights of natural parents which is probably the most important feature 
of the Children Act 1975. 

This Act, which implements many of the recommendations of the 
Houghton Committes* and contains the Government’s legislative 
response to the death of Maria Colwell, amends the law in England 
and Scotland relating to adoption, foster care and children in the care 
of the local authorities.* Innovations such as provision for the estab- 
lishment of an adoption service in every local authority area and the 
procedure for a parent to free a child for adoption by relinquishing 
parental rights have naturally met no opposition in continuing ‘the 
trend of the past 50 years. Objections here are more fundamental and 
are based on the idea that adoption and foster care may represent a 
solution which is inevitable for those parents who lack the resources 
to provide for their children. Financial considerations which have 
prevented the implementation of the recommendations of the Finer 
Committee on One Parent Families‘ have also tempered this legis- 
lation. It will be some time before the whole of the Act has been 
brought into force* and the watering down of proposals originally 
made for separate representation of children has been acknowledged 
in Parliament to be the result of lack of funds. 





1 In exceptional cases an adoption order will be made subject to access conditions 
for a natural parent. See cases in note 24, infra. 

2 Report of the Departmental Committee on Adoption o1: Cipi dren: Cmnd. 5107, 
October 1972. A Bill presented by the then private member, Dr. Owen, in 1973, 
which would have implemented many of its proposals, 'was lost with the February 
1974 General Election. 

3 This note outlines the main changes in English law in these arcas. Shortage of 
space necessitates that in dealing with a statute of 109 sections and 4 schedules somo 
nea eee the status conferred by adoption (see Sched. I), cannot be 

4 Report of the Committee on One-Parent Famihes, Cmnd. 5629. 1974. 

5 The Act received the Royal Assent on November 12, 1975. See sectlon 108 for 
the provisions that came into force on that date and on January 1, 1976. The D.H.8.S. 
circular (75) 21 to local authorities sets out the Government's timetable for 
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Adoption services: placing a child for adoption 

A statutory duty is imposed on every local authority to establish an 
adoption service. This measure envisages comprehensive, specialist 
facilities providing for children, their parents and prospective adopters, 
integrated with the other social services, in particular children’s 
services provided by the authority. It does not herald the end of private 
adoption societies which the Houghton Committee envisaged would 
continue to have an important role’ The objective of consistent 
standards has resulted in the transfer of control over voluntary societies 
from local to central government and the criteria for sanction to 
operate have been widened: the test now is whether the society is likely 
to make “an effective contribution” to the service for the area in 
which it operates.® 

Making arrangements, placing or receiving a child for adoption with 
a non-relative except through an adoption agency becomes a criminal 
offence.” The Houghton Committee indicated that although the 
proportion of adoptions arranged by third parties was decreasing a 
significant number of children would be affected by this provision. 
Criticisms of private placements ranged from the views of social 
workers that many were simply unsatisfactory to hints of “ trafficking ” 
and evidence that a peculiarly high proportion were arranged by the 
staff of certain nursing homes and clinics.1° The introduction of 
criminal penalties and restriction on even a parent arranging an 
adoption with a non-relative is characteristic of the emphasis in this 
legislation. 


Adoption orders 

Section 3 of the Act is in theory the focal point governing any 
decisions by a local authority, voluntary society or court in connection 
with adoption.** There are minor but significant changes of emphasis: 
these bodies are concerned with the welfare of the child “ throughout 
his childhood ” and shall so far as practicable “ ascertain the wishes 
and feelings of the child.” 1 Much more controversial and difficult 





6a.1. 

T In the year ending March 31, 1971, local authorities in England and Wales placed 
3,386 children for adoption. In the nearest corresponding period the number of 
ea ee WaR 3,078. see Table 4 to Appendh B, 
Cmnd. 

8 s, 4. The widening of the grounds for refusing approval has meant the removal 
of appeals to the High Court. 

? s. 28, amending Adoption Act 1958, s. 29. Difficulties of proof will arise: it is 
of course possible to placo a child in foster care privately. s. 9 (2) provides that a child 
ing tae pg eg Wa hi Adoptera Who. a relatives and haye 
not bean selected by an agency for at least 12 months, 

10 Cmnd. 5107, paras. 81-91. 

Se eee A ee 12, imposes a similar duty on local 


34 See the guideline advocated by Goldstein, Fread and Sonit in chap. 3, Beyond 
iie Den reas of. the Child. Thè requirement in Scotland for a minor to consent 

to adoption, now extended to the new relinquishment procedure under s. 14, unless 
ho is incapable of giving his consent, is not a feature of Engtish law. 
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to apply, particularly where an application is made to dispense with 
parental agreement in adoption proceedings or under the new 
“ relinquishment ” procedure, is the provision that the child’s welfare 
is to be the “ first ” consideration. The law has moved as far as possible 
towards applying the principle in section 1 of the Guardianship of 
Minors Act 1971 and abolishing the requirement of parental agreement 
to adoption without actually doing so." It remains to be seen how the 
courts will distinguish between a factor which is “first” and one 
which is “ first and paramount.” These subtle refinements in a difficult 
area no doubt do little to assist in predicting the outcome of particular 
cases but it is desirable that the balance between the interests of 
children and their parents in this area should be embodied in the 
statute itself. To the existing grounds on which parental agreement can 
be dispensed with is added a single act of serious ill-treatment with 
the proviso that it must be “ unlikely ” that the child will be rehabili- 
tated within the household.’ 

The new procedure in section 14 allowing a parent to free a child 
for adoption is designed both to reduce the scope for uncertainty and 
indecisiveness provided by the opportunity in the old law to withdraw 
consent to adoption at any time before the order was made, and at 
the same time to give adequate safeguards and preserve genuine 
freedom of choice for a parent. Redinquishing parental rights“ in 
favour of an adoption agency cannot be effected by agreement: an 
order of the court is required. Although the parent does not have to 
appear, the onus is on the court to satisfy itself either that his agree- 
ment can be dispensed with or, in non-contentious cases, that he 
“freely and with full understanding of what is involved” agrees to 
an adoption order.” * Freeing a child for adoption under this pro- 
cedure need not be final. a parent who does not make a declaration 
that he wishes to take no further part in adoption proceedings can 
apply to recover parental rights 12 months after the original order was 
made." Whatever apparent benefits for a parent this cautious approach 
has, the choice between giving up a child altogether and remaining in 
a state of limbo for 12 months—with no definite prospect at the end 
of this period of recovering a child—would seem to require a peculiar 
degree of calculation and impose a heavy burden on all those who 
may be affected by the new procedure. With the safeguards that are 


some appreciable ill or risk likely to be avoided, or some substantial 

Prete fiksly ie borne We the alla  adoind? 

14 s. 12 (2) (b), ©). 

18 Defined in s. 85. 

16 s, 14 (1). piena ea a Ia a 
relinquishment of perental rights. 

11 An application to revoke the order under s. 16 can only be made if the child 
has not been adopted or placed for adoption. 
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written into section 14 it might have been better if the relinquishment 
procedure was in all cases irrevocable. 

The Act makes minor changes in the law regarding persons who 
can adopt and also introduces a new emphasis in the case of applica- 
tions by a single parent. The prohibition on a sole male applicant 
adopting a female unless “there are special circumstances which 
justify as an exceptional measure the making of an adoption order 1° 
was seen as unnecessary by the Houghton Committee and has been 
removed. The minimum age becomes 21 for all applicants whether 
single or married.® The Houghton Committee had suggested in their 
Working Paper that age limits should be abolished. This was rejected 
because of the high failure rate of young marriages and a minimum 
age of 18 was considered to be too soon for applicants “ to face up to 
all the implications of taking responsibility for someone else’s child.” 
The absolute statutory bar on applications to adopt by two persons 
who are not married, whatever their relationship and irrespective of 
the circumstances or length of time for which they may have lived 
together, still exists.*° There is now a bias against applications to adopt 
by one parent aimed at severing links with the other parent (in 
particular, in practice, the father of an illegitimate child): if an order is 
to be made the court must now find and record some reason j 
the exclusion of that parent.™ More significant in practice ™ is the 
direction in section 10 (3) that an application by a parent and step- 
parent shall be dismissed if the court considers the matter would be 
better dealt with by a custody order. The Houghton Committee 
considered that in most applications of this type this would be the 
appropriate course although there is no indication in the Act similar 
to that in section 11 (3) to this effect"? The new custodianship order, 
inter alia, enables the court to make an order vesting legal custody 
of an illegitimate child in a step-parent. Where there is an application 
by a parent and step-parent to adopt an illegitimate child, section 37 
allows the court to treat the application as one for custodianship 
although again there is no indication in the Act that the court should 





18 Adoption Act 1958, s. 2 (3). 


19 ss. 10 (1), 11 (1). 

20 In view of the new ban on pva placements with ndn-relitivėi, fho control 
vostod in adoption gion end the rigorous standard required by s. 3 before an 
order can be made, the bar might hate poti:remored. 

Se eed o7 ih repeat of 29 illegitimate chikiren adopted by a singlo parent 
were registered in 1973: Registrar Generals Statistical Review 1973. Although an 


insignificant number of children will therefore be affected by this measure, it is 


22 Ses Cond. 5107, para. 97. Orders in respect of 8,101 logitimate children out of 
a total of 9,254 registered in 1973 were in favour of applicants one or both of whom 


23 However, for the attitude of the courts to this type of application see Cumming- 
Bruce J. in Re B. DETAI 2 ee, 462: aet It is quite wrong to nse tio adoption 
law to extinguish the relationship between the protesting father and the child, unless 
there is some really serious factor which justifies tho use of the statutory gnillotine. 
The courts should not encourage the idea that after divorce the children of the family 
can be reshuffled and dealt out like 2 pack of cards in 2 second rubber of bridge.” 
Seo also Re D. [1973] 3 All E.R. 1001. 
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consider preserving the ties with a putative father by this means.™ 
The position of a putative father who has obtained custody under 
section 9 of the Guardianship of Minors Act 1971 has been improved : 
his agreement to the making of an adoption order or relinquishment 
of parental rights under section 14 is now required.* As a general 
comment on the position of putative fathers, with the weight that is 
now attached to the interests of the child, is it unreasonable to suggest 
that in all situations the guiding principle which should govern parental 
rights should be a parent’s attitude and concern, irrespective of 
whether a child is born in or out of wedlock? 

Taken in isolation two unconnected changes in adoption law are 
indictative of the direction of this statute. First, and principally in the 
interests of easier placement of children whose parents are adherents 
of a minority religion, the opportunity for a parent to specify, as a 
condition to consent to adoption, the religion in which the child is 
to be brought up is removed. This will not prevent a parent placing a 
child with a voluntary society of that religion if one exists and, in any 
event, any agency is directed as far as practicable to have regard to 
the wishes of the parent in this matter.** Religious considerations are 
therefore still singled out for special consideration but have ceased 
to be of overriding importance. Secondly, fears expressed to the 
Houghton Committee and in Parliament concerning the embarrassment 
and distress which natural parents might be caused if they were traced 
by their children who had been adopted have been overruled: section 
26 *” now gives an adopted person over 18 right of access without 
court order to his birth records. 


Custodianship orders 

Part IT of the Act and the introduction of the “ custodianship ” 
order gives a new status and a degree of independence to foster parents,’ 
This order which can be made by the High Court, County Courts or 
Magistrates’ Courts, transfers legal custody ** to any person with whom 
the child has had his home for at least 12 months (or three months if 
the applicant is a relative) provided that the consent of the parent or 
local authority in which custody is vested is forthcoming. Foster 
parents are also given the right to apply without consent for a 
custodianship order in respect of a child who has had his home for 





34 The courts have in fact indicated their willingness to do so by attaching access 
conditions in favour of the putative father to the adoption order; Re J. [1973] 2 All 
ER. 410 and Re S. [1975] 1 All E.R. 109, In both these cases however it was stressed 
that there were exceptional circumstances. For a markedly less sympathetic responso 
to a “ devoted ” putative father, see the comments of Harman LJ. in Re E. (P.) 
[1969] 1 Al E.R. 323. 

25 See the definition of “ guardian” in s. 107. 

26 s, 13. 

37 Amending Adoption Act 1958, s. 20. The provision is retrospective but a person 
adopted before November 12, 1975 must have an interview with a counsellor first. 
In other cases counselling will be available but not obligatory. 

28 Defined in s. 86: it does not include the right to consent to adoption or to 
arrange the emigration of a child from the United Kingdom. 
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three years with them.™ Once the three-year time limit has expired 
an application which is pending cannot be frustrated: removal of the 
child is a criminal offence. In making a custodianship order the courts 
are governed by the “ welfare” principle in section 1 of the Guardian- 
ship of Minors Act 1971. The power to make the new order is flexible. 
The Houghton Committee envisaged that it would be more appropriate 
to confer authority on a relative of the child by this means than by 
distorting relationships through an adoption order, and in difficult 
applications to dispense with parental agreement under section 12 
it will enable the court to take a course short of the complete severance 
of parental ties involved in adoption.* 

Undoubtedly the main importance of the measure is the strengthen- 
ing of the position of foster parents in contentious and non-contentious 
cases.** The advantages for them are clear: the opportunity to secure 
relationships with their children, independence from the local autho- 
rity and the possibility of financial assistance.*? What seems more 
doubtful is the response of parents, It was the Houghton Committee’s 
assumption that “ most (custodianship) orders would be made with the 
agreement of the natural parent.” This may prove to be over-optimistic. 
Are there in fact likely to be many parents who are unwilling to 
consent to adoption or whose consent cannot be dispensed with under 
the present grounds who will be willing to relinquish their rights to 
foster parents? Why should parents who hope to be able to provide 
for their children eventually not seek to oppose or frustrate the making 
of an order or within the first three years of care refuse their consent? 
What they are being asked to do is to cement the child’s relationship 
with their replacements and place themselves even more firmly in the 
position of visiting strangers to their children than they already are.** 

Criticism has focused on the power to make custodianship orders 
under section 33 as representing an over-reaction to the minority of 
“ tug of love ” cases which have captured public attention. Apart from 
objections in principle to what is seen as the diminution of parental 
Tights to an unacceptable extent and concern that this and other 
provisions will have an adverse effect on voluntary receptions into 


29 s. 33 (3) (a) (BD) and (o). 

30 An order for access can be made on the application of the child’s parents under 
a 34 (1) (a). 

31 An application in wardship proceedings is of limited assistance for foster parents; 
even if it is successful, custody remains in the court. Where a resolution under the 
Children Act 1948, s. 2, or a care order under the Children and Young Persons Act 
1969, s. 1, has been made the discretion of a local authority is in general not interfered 
with: see Re B. [1974] 3 All E.R. 915; Re M. [1961] 1 All E.R. 788. Ses also the 
Position of the foster parents in the Maria Colwell case: “ it is a moot point whether 
this information [i.«. i 
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seck legal advice.” Report of the Committee of Inquiry into the Care and Supervision 
Provided in Relation to Maria Colwell, D.H.S.S. 1974, p. 82. 


33 A parent's access will, in the absence of an order, be determined by the custodian. 
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care, it is argued that custodianship provides an undesirable oppor- 
tunity for facikitating lack of contact between deprived parents whose 
children are in care and who would not consider an access application., 
It is also claimed that the measure is a step backwards in providing 
machinery for excluding the involvement of local authority social 
workers in foster care and in strengthening the position of private 
foster parents, many of whom are unsuitable.** What safeguards there 
are consist of the minimum residence requirement and obligation to 
give notice to a local authority before an order can be made, the 
mandatory reporting requirements and the opportunity for a parent 
or any local authority to apply for revocation of an order.** The impact. 
of this and other new powers in the Act will have to be carefully 
monitored; the duty which section 105 imposes on the Secretary of 
State to report periodically to Parliament on the working of the Act, 
which was introduced as an amendment to the original Bill, becomes 
one of its most important provisions.” 


Children in care 

Custodianship orders are an important feature of the general scheme 
of this legislation in seeking to give greater security to children in the 
care of local authorities, voluntary organisations or substitute parents. 
The Act imposes a series of time limits which make it progressively 
more difficult for a parent to recover complete control over his child. 
These time limits have been criticised as arbitrary but are inevitably 
so: the alternative of putting parental rights at risk as soon as a child 
is in care would appear to be unworkable. In any event the periods 
involved are substantial and arguably too Jong having regard to a 
child’s time scale.” 

There are three parts to the scheme in addition to the provision that 
custodianship orders can be made without parental consent after a 
child has been in care for three years. 

First, amendments to the Children Act 1948 2* make it a criminal 
offence for a parent (and any other person) to remove a child who has 
been in the care of a local authority under section 1 of that Act for 
six months, or in the care of a voluntary organisation for that period 
of time, unless 28 days’ notice has been given or the body concerned 
has consented to the removal. This measure must be for the benefit 
of everyone concerned in preventing impulsive removals and enabling 





H s, 95 empowers the Secretary of State to mako new rognulations requiring foster 
children to be visited by an officer of the local authority under the Children Act 1958. 
a5 ss. 33 (3), 40 (1); 40 (2) and 35 respectively. Note however that to protect foster 
parents there are restrictions in s. 35 (2) on repeated applications by a parent (or any 
other person) to revoke an order. Neither the Matrimonial Causes Act 1973 nor the 
Matrimonial Proceedings (Magistrates’ Courts) Act 1960 contains similar restrictions 
applicabin t0 daputes between parents, 
A similar provision should as a matter of course become part of any legislation 
in this Beld. 


at Provision is made in-ss. 29, 33, s 6 and s. 7 for the Secretary of State to vary 
the time limits referred to in those sections. 
38 5, 56 amends the Children Act 1948, ss. 1 and 33. 
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proper consideration to be given by the local authority ** to the child’s 
welfare. Fixing the residence requirement at six months, which has 
traditionally been seen as marking the end of short-term care, also 
seems appropriate.“ 

Secondly and more controversial, is the amendment to section 2 of 
the Children Act 1948 under which a local authority can assume 
parental rights over a child placed voluntarily in care. There is now 
a radical change of emphasis: to existing grounds on which these rights 
could be lost by a parent and which in general depended on death, 
disappearance, abandonment, incapability, unfitness or neglect is 
added the provision that a section 2 resolution can be passed where a 
child has been in care for a continuous period of three years.*? The 
safeguards for a parent are the general duty of the local authority 
under section 12 of the Children Act 1948 to give first consideration 
in exercising its powers to the welfare of the child throughout his 
childhood: the mere fact that three years has elapsed is not by itself, 
in theory, a sufficient ground for passing a resolution. Further, if the 
resolution is challenged in the juvenile court by a perent it must be 
established that the ground on which the resolution was passed still 
exists at the time of the hearing and the order sought will be for the 
interests of the child.“* In addition, and for the first time, there is a 
right of appeal from a finding in favour of the local authority to the 
High Court.‘ 

Thirdly, a parent will no longer be able to block an application by 
foster parents to adopt a child who has been in their care for at least 
five years.“ Once the application is made, or if notice of intention to 
make it has been served, it becomes a criminal offence for the child 
to be removed by any person* until either the court authorises 
removal or, in the case of an intended application, three months have 
expired without the application going forward.‘* The proposal made 
by the Houghton Committee in its Working Paper that foster parents 
with whom a child has had his home for between one and five years, 
should with local authority consent be able to apply for adoption and 





39 s, 60 onables a local authority to pass a resolution under the Children Act 1948, 
a. 2, vesting parental rights in e voluntary organisation which has care of a child. 

40 Six months has been substituted for the period of ome year proposed by the 
Houghton Committee, 

41 s, 57 provides a new s. 2 for the 1948 Act. A further change is that where a s. 2 
resolution is already in force in relation to a parent with whom the child will have 
his home the other parent can on that ground alone be deprived of his parental 
Tights; the Children Act 1948, s. 2 (1) (c). It seems remarkable that a loophole of 
this kind should have had to wait for major legislation before it has been closed. 

42 Children Act 1948, s. 2 (5). 

# Children Act 1948, s. 4A, added by s. 58. 


45 This includes a local authority which has care of the child. 
10 s, 29, amending the Adoption Act 1958, s. 34. 
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that the position should be frozen pending their application has not 
been implemented. It is difficult to think of a proposal which would 
have provided greater scope for disputes and misunderstanding and 
which would have weighted the scales to such an extent against natural 
parents. 

In principle the measures which have been enacted are sound: what 
objection can there be to safeguarding against premature removals 
from care, or allowing a court to consider the merits of adoption after 
five years and custodianship and assumption of parental rights after 
three? Judgment must however be reserved on whether the position 
of the substantial number of children whose welfare depends on their 
parents’ willingness and co-operation in placing and leaving them in 
care will be jeopardised and whether there will in fact be an increase 
in contentious proceedings. 

Further, the Houghton Committee recommended that “ good 
practice ” required that parents should be informed of the needs of 
their children and possible consequences when a child was received 
into care.‘7 This must not go by default; it is imperative that parents 
should have information as of right and it would not have been 
inappropriate for what is in substance a “ children’s act” to pe 
for this. 


Separate representation of children 

Reaction to the death of Maria Colwell has resulted in changes in 
the law regarding representation of children in care proceedings under 
the Children and Young Persons Act 1969 and the Children Act 1948. 

In proceedings to challenge, revoke or appeal from a resolution 
under section 2 of the Children Act 1948 the court may make the 
child a party and appoint a guardian to represent him.** The child 
himself was already a party in proceedings under the Children and 
Young Persons Act 1969 but was not necessarily represented 
separately. The application to revoke the order under which Maria 
Colwell was in care was unopposed by the local authority and is 
described in the Report of the Committee of Inquiry as having gone 
through “ on the nod.” In this type of situation in future the court 
shall order that a child shall not be represented by his parent unless 
satisfied that this is not necessary and in other proceedings under this 
Act the court may order separate representation. 

These measures are less extensive than the proposals in the Private 
Member’s Bill introduced in 1973.°: The proposals which would have 
made separate representation of the child automatic in certain cases 





47 Cond. 5107, pera. 151. 

18 5, 58, adding s. 4B to the Children Act 1948. 

49 Op. dif. note 31, pp. 80-81. 

50 3, 64, adding s. 32A to the Children and Young Persons Act 1969. 
51 CL 52. 
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(e.g. contested adoption, guardianship and custody proceedings) may 
have been unnecessary and wasteful of resources in many cases, but 
it is difficult to justify on grounds of cost the exclusion of the provision 
which would have compelled every court simply to consider separate 
representation and satisfy itself that this was not necessary. 


Davip BRADLEY 





NOTES OF CASES 


NEGLIGENT MISREPRESENTATION—A WASTED OPPORTUNITY FOR 
CLARIFICATION 
CRITICISM of judgments which seek to propound principles beyond the 
strict requirements of the question in issue is common: less common 
is criticism where the courts restrict their judgments unnecessarily, 
but it is submitted that such comment is justified when litigation on a 
particular controversy has been scarce. 

It is on that basis that criticism may reasonably be levelled against 
the decision of the Court of Appeal in Esso Petroleum v. Mardon.* 
Tho relevant facts of that case were these: the defendant was interested 
in taking a tenancy of a petrol filling station owned by the plaintiffs, 
and in reliance on the estimate of petrol throughput made by an 
experienced representative of the plaintiffs he entered into a tenancy 
agreement. In consequence of factors which the plaintiffs failed to take 
into consideration, the actual throughput achieved was rather less than 
half the estimated figure. Eventually the defendant was unable to pay 
for petrol supplies, and the plaintiffs issued a writ claiming possession 
of the premises, moneys owed and mesne profits. The defendant gave 
up possession and counterclaimed for damages for breach of the 
warranty as to the potential throughput, and alternatively for negligent 
misrepresentation. 

On the first point Lawson J.* held that the statement as to the 
potential throughput was not a warranty such as to give the defendant 
a cause of action in contract; but his decision was reversed by the 
Court of Appeal? which held that the statement was indeed a con- 
tractual warranty, being a factual statement on a crucial matter made 
by a party who had or professed to have special knowledge and skill 
with the intention of inducing the other party to enter into the contract. 
This note, however, is not concerned with that aspect of the case. 

On the second point both Lawson J. and the Court of Appeal 
that the plaintiffs were liable under the principle of Hedley Byrne & 
Co, Ltd. v. Heller & Partners Ltd.‘: that the statement was a negligent 
misrepresentation made in circumstances which gave rise to a “ special 
relationship ”* between the parties and to a duty on the part of the 
party making the statement to take reasonable care to see that the 
representation was correct. 

It is not suggested that the decision itself is open to question; 
but rather that the Court of Appeal failed either to endorse or to 
disapprove the attempt of Lawson J. to settle the controversy as to 
the precise scope of the Hedley Byrne principle. Such a failure is all 
the more unfortunate in the light of the uncertainty which has persisted 


1 [1976] 2 WLR. 583. 2 [1975] Q.B. 819. 
3 [1976] 2 W.L.R. 583. 
4 [1964] ALC. 465. 8 Ibid. at pp. 486, 503, 511, 528, 539. 
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since the decision of the Judicial Committee of the Privy Council in 
Mutual Life and Citizens’ Assurance Co. Ltd. v. Evatt. 

In Hedley Byrne & Co. Ltd. v. Heller & Partners Ltd." liability for 
negligent misrepresentations causing economic loss was confined to 
those situations where there exists a special relationship between the 
party making the statement and the party relying on the statement and 
consequently acting to his detriment, The formulation of that relation- 
ship was expounded by Lord Morris: 

“... it should now be regarded as settled that if someone possessed 
of a special skill undertakes, quite irrespective of contract, to 
apply that skill for the assistance of another person who relies on 
such skill, a duty of care will arise. . . . Furthermore, if, in a sphere 
in which a person is so placed that others could reasonably rely 
on his judgment or his skill or on his ability to make careful 
inquiry, a person takes it on himself to give information or advice 
to, or allows his information or advice to be on to, another 
person who, as he knows or should know, place reliance on it, 
then a duty of care will arise.” $ 


The House of Lords did not, however, pursue the question of the 
proper context of such a relationship except in so far as the above 
formulation would exclude statements made informally on purely 
social occasions. | 

The first decision in which the question of context arose for 
determination was Mutual Life and Citizens’ Assurance Co. Ltd. V. 
Evatt.° Lord Diplock, delivering the majority judgment of the Judicial 
Committee, confined the application of the Hedley Byrne principle to 
three situations: first, where the statement was made in the ordinary 
course of carrying on a business or profession which involves the 
giving of advice of a kind which calls for special skill and com- 
petence 1°; secondly, where the adviser, although not carrying on the 
business or profession generally, bas, at or before the time at which 
his advice is sought, let it be known in some other way that he claims 
to possess skill and competence in the subject-matter of the particular . 
inquiry comparable to those who do carry on the business or profession 
of advising on that subject-matter and is prepared to exercise a 
comparable skill and competence in giving the advice 1; and thirdly, 
where the adviser has a financial interest in the transaction upon which 
he gives his advice. 

Lord Reid and Lord Morris delivered a dissenting judgment, their 
disagreement turning on this question of the scope of the application 
of the Hedley Byrne principle; and, although the point has frequently 
been stressed, it should be reiterated that both the dissenting Law 


e [1971] A.C. 793. T [1964] A.C. 465. 
$ Ibid. at pp. 502-503. 
® [1971] A.C, 793. 
10 Ibid. at p. 805. 
11 Ibid. at p. 806, 
12 Ibid. at p. 809; see for example Anderson v. Rhodes (Liverpool) Ltd. [1967] 
2 All ER. 850. 
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Lords were parties to the House of Lords decision in Hedley Byrne. 

The fundamental proposition of the minority judgment is contained in 

the following passage: 
“Tn our judgment when an inquirer consults a business man in 
the course of his business and makes it plain to him that he is 
seeking considered advice and intends to act on it in a particular 
way, any reasonable business man would realise that, if he chooses 
to give advice without any warning or qualification, he is putting 
himself under a moral obligation to take some care. It appears 
to us to be well within the principle established by the Hedley 
Byrne case to regard his action in giving such advice as creating 
a special relationship between him and the inquirer and to 
translate his moral obligation into a legal obligation to take such 
care as is reasonable in the whole circumstances.” 14 


The minority judgment, therefore, firmly rejects the requirement that 
the adviser must be an expert in the particular subject-matter in 
relation to which the advice is sought. 

Esso Petroleum v. Mardon,™ therefore, provided the first, and a 
most suitable, opportunity for the issue to be settled: for the only 
decision on the scope of the Hedley Byrne principle remained of 
merely persuasive authority, and that authority was powerfully 
challenged by a minority judgment which in the circumstances must 
be seen as particularly influential. At first instance, Lawson J. did not 
squander the opportunity presented to him—having considered fully 
the judgments in Hedley Byrne and Mutual Life, he concluded: 

“The minority . . . differed from the majority view, the effect of 
which can fairly be said to be that the duty of care relating to 
statements is limited to people who are carrying on, or hoog 
themselves out as carrying on, the business of giving advice 

in relation to the subject-matters of the statements which they 
make. With respect, however, I think that this is unduly restrictive 
of the duty under consideration; I much prefer the minority 
reasoning.” 


Lawson J. did add that, even if the correct test were that expounded 
by the majority, the plaintiffs would have been under a duty of care 
in respect of their advice to the defendant because they had a financial 
interest in the advice which they gave—namely, the benefit which 
would accrue to the plaintiffs as landlords if a tenancy agreement were 
to be concluded with the defendant. 

The judgments in the Court of Appeal!" were, however, less 
decisive: Ormrod L.J. certainly followed the example of Lawson J. 
and he gave his firm support to the minority view in Mutual Life; 

13 Lord Hodson who formed of the majority in Mutual Life was also a party 
to the House of Lords decision in Hedley Byrne where ho expressly agreed with the 

of Lord oma: Ta A.C. 465, 524. 
14 {1971] A.C. 793, 
18 [1975] Q.B. es Tamon J.); [1976] 2 W.L.R. 383, CA 


16 [1975] Q.B. 81 
17 [1976] 2 WLR 583 
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otherwise, he argued, if the majority view were to be accepted, the 
effect of Hedley Byrne would “be so radically curtailed as to be 
virtually eliminated.” +* Shaw L.J. expressed his agreement with the 
reasons and conclusions of the trial judge on this part of the case, but 
he did not, as he might have done in the circumstances, refer explicitly 
to the diversity of opinion in Mutual Life and his agreement could 
stand without necessarily including support of the minority view. For 
it is arguable that the context of the negotiations between the plaintiffs 
and the defendant in the instant case falls, at least, within the second 
situation expounded in the majority judgment.’* Such an omission 
might be disregarded if it stood alone against two conclusive judgments, 
but that is not the position. 

It is the judgment of Lord Denning M.R. against which, it is 
submitted, criticism can most justifiably be levelled; for despite the 
need to settle the controversy under consideration, he stated the reasons 
for his decision but failed to indicate whether his proposition of 
principle is confined to the facts of the present case, or whether it 
stands as a general statement of principle. He said: 


“It seems to me that Hedley Byrne & Co. Ltd. v. Heller & 
Partners Ltd. [1964] A.C. 465, properly understood, covers this 
particular proposition: if a man, who has or professes to have 
special knowledge or skill, makes a representation by virtue 
ereof to another—be it advice, information or opinion—with the 
intention of inducing him to enter into a contract with him, he is 
under a duty to use reasonable care to see that the representation 
is correct, and that the advice, information or opinion is reliable. 
If he negligently gives unsound advice or misleading information 
or expresses an erroneous opinion . . . he is liable in damages.” *° 
That is effectively a paraphrase of the first two situations of potential 
liability expounded in the majority judgment in Mutual Life, and, it 
has been suggested, it satisfactorily covers the fact situation of the 
present case,” 

As it stands, the judgment of Lord Denning M.R. is open to two 
interpretations: on the one hand, it may be seen as supporting the 
view of the majority in Mutual Life; if that is so, it is submitted that, 
in the light of Ormrod L.'s unambiguous affirmation of the minority 
view and criticism of the majority view, he should have made his own 
position equally unequivocal. On the other hand, if his judgment is 
not intended to approve either view as a matter of principle for future 
decisions, it is open to criticism on the ground that it cannot be 
satisfactory to leave a much-debated controversy of this kind in a state 





18 Ibid. at pp. 601-602. 

10 See note 11, supra, On the facts of the present case it would seem unreasonable 
to deny that the plaintifis must be deemed to have the necessary skill and competence 
to offer advice on the petrol throughput of a filling station; in so far as they held out 
a general invitation for offers to enter tenancy agreements, it might be argued that they 
offered such advice in the ordinary course of businees. 


20 [1976] 2 W.L.R. 583, 595. 
21 See note 19, supra. 
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of continuing uncertainty. There does, however, remain a third possible 
interpretation which can perhaps most succinctly be expressed in 
terms of the obvious question which the passage quoted above leaves 
unanswered: what, if any, other propositions are covered by the 
decision in Hedley Byrne? 

The substantive issues involved in the dissension between the 
majority and minority views have been fully discussed elsewhere,”? 
and the arguments are based primarily on considerations of business 
efficacy. In those circumstances it seems difficult to resist the con- 
clusion that the final statement of principle might be adopted from the 
speech of Lord Reid in Hedley Byrne, where he stated: 

“ A reasonable man, knowing that he was being trusted or that 
his skill and judgment were being relied on, would, I think, have 
three courses open to him. He could keep silent or decline to give 
the information or advice sought: or he could give an answer with 
a clear qualification that he accepted no responsibility for it or 
that it was given without that reflection or inquiry which a careful 
answer would require: or he could simply answer without any 
such qualification, If he chooses to adopt the last course he must. 
I think, be held to have accepted some es Seepage for his 
answer being given carefully, or to have accepted a tionship 
with the inquirer which requires him to exercise such care as the 
circumstances require.” * 
It is submitted that such a formulation has two distinct advantages : 
first, it combines in a single test the questions of relationship and 
context; secondly, it imposes the ultimate responsibility, and therefore 
potential liability, only on those persons who are prepared to assume 
that responsibility. 
NIGEL P. GRAVELLS 


l RETURN TO MIDLAND SILICONES 

Taosg who imagined that the Privy Council’s decision in The 
Eurymedon* was the final word on third party protection in bills of 
lading and similar contractual documents now have occasion to 
reconsider. The Supreme Court of New Zealand has recently demon- 
strated that such protection will not be granted freely and that the 
technicalities of the privity doctrine are still very much alive. In 
Herrick v. Leonard and Dingley Ltd.* a ‘‘ carrier” (defined as the 
shipowner and the charterers) agreed to convey the plaintiff's Jaguar 
from Southampton to Auckland under an “automobile carriage 
contract ” containing the following clauses: 





22 See for example the note by Rickford: (1971) 34 M.L.R. 328. 

23 [1964] A.C. 465, 486. 

1 New Zealand Shipping Co Lid. v. A. M. Satterthwalte & Co. Ltd., The 
Eurymedon [1975] A.C. 154; 37 MLR 453; 90 L.Q.R 301; [1974] J.B.L. 101, 


220; 4 Anglo-Am.L.R. 7. 
2 [1975] 2 N.ZL.R. 566. 
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“3. The contract shall be deemed to be between the car owner 
and the carrier. The contract is to be governed by English law. 

7. The carrier shall be exempt from all liability for loss of or 
damage to the car of whatsoever nature or from whatsoever cause 
arising including negligence which may occur at any time from 
the period of loading until (and including) the unloading of the 
car, 


13. The carrier in making these terms and conditions does so 
for itself and on behalf of those who may be its agents and 
servants from time to time and all such persons shall be deemed 
to be parties to the contract in respect of all the exemptions from 
liability contained herein.” 


The car was damaged during unloading through the negligence of 
watersiders working for the defendant stevedoring company engaged by 
the carrier to unload. The plaintiff recovered damages from the 
stevedore. 

It was held by McMullin J. that, although the plaintiff did not sign 
the contract, he was bound by its terms.? Nonetheless, the defendant 
was not protected by clause 13 as it did not satisfy all four conditions 
laid down by Lord Reid in Midland Silicones Ltd. v. Scruttons Ltd. 
for evasion of the privity doctrine by means of an agency relationship. 
First, by referring only to agents and servants, the contract failed to 
make it clear that the stevedore, as an independent contractor, was 
intended to be protected by its provisions. Secondly, there was likewise 
held to be no clear indication that the carrier was contracting as agent 
for the defendant. Thirdly, there appeared to have been no prior 
authorisation or subsequent ratification on the part of the stevedore 
empowering the carrier so to act.* However, his Lordship conceded 
that consideration moved from the stevedore and, therefore, he thought 
that the fourth proposition might apply. 

The Eurymedon was distinguished on the ground that the contract 
in that case referred specifically to an independent contractor who was 
named as such in the contract. This suggests that there has been no 
simple re-adoption of the vicarious immunity principle*® with mere 
lip service being paid to Lord Reid’s dictum. Yet to interpret the 
contract in its commercial context, as the majority of the Judicial 
Committee opined that we must do, surely suggests a similar result 
in Herrick, for, as Perry J. pointed out in the New Zealand Supreme 





3 Applying Parker v. South Eastern Ry. (1877) 2 CP.D. 416. It was not suggested 
that any extension of this case could be made, sufficient to justify the adoption by 
the plaintiff of a contract with a third party, as opposed to merely the terms of the 
immediate contract. 


4 [1962] A C. 446. On the facts, compliance with the Bills of Lading Act 1855, 
2. 1 (Lord Reld’s fifth condition) was unnecessary. 

s Cf. the mtuation here, where the stevedore was not appointed by the charterer 
until the ship reached Auckland, with the particular relationship in The Eurymedon, 
where tho stevedore was not only regularly engaged by the shipowner but was in 
fact the shipowner’s parent company. 

© Sco Elder, Dempster & Co. Lid. v. Paterson, Zochonis & Co, Ltd. [1924] 
A.C. 552. 
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Court in Mason Bros. v. A.GF. Transport,’ it would be rare in 
modern commercial conditions to find that the work undertaken by a 
carrier is completely and solely performed by him as an individual, 
especially since a carrying company can only act through men em- 
ployed by it. Thus, where a statute limited the liability for carriage 
of goods of “ the carrier or any servant or employee or agent of the 
carrier,’ he held that the word “agent” was deliberately used by 
the legislature in the wide sense of one who assists another in the 
carrying out of the business to be performed by him and, therefore, 
included independent contractors.’ However, the same judge was 
just as willing to implement the policy of the common law when, 
sitting in the appeal court in The Eurymedon,’ he helped strike down 
a very favourably drawn clause from the stevedore’s point of view, by 
a strict construction contra proferentum. The Privy Council’s reversal 
of that decision apparently contradicts the internationally agreed 
decision of sea-going nations to specifically exclude the automatic 
application to independent contractors of the protection afforded to 
the carrier under a bill of lading by the amended Hague Rules.” 
Although the result may meet the expectations of commercial men, 
it is debatable whether the Committee should have gone against the 
decision of the Brussels Protocol, especially as the majority of partici- 
pating nations waived their advocacy of the independent contractors” 
cause in order to secure a set of rules acceptable to all nations.** 

Yet Herrick may not be merely a return to the traditional approach 
of Midland Silicones and a violation of the spirit of The Eurymedon. 
In the latter case, Viscount Dilhorne, in his dissenting opinion, referred 
to the particular hardship that might be suffered by ordinary mem- 
bers of the public who send goods by sea ™; ie. the very situation 
in Herrick. Nevertheless, both the Privy Council and McMullin J. 
treated their decisions as applications of Lord Reid’s general dictum. 
Tt remains to be seen whether the more liberal view of the Privy 


common law approach is reserved for situations as in Herrick. 
McMullin J: paid no regard to the two separate bases of exemption 
canvassed in The Eurymedon: (1) that under the unilateral contract 


T [1969] N.ZLR. 1, 3; interpreting the (New Zealand) Carriers Act 1948, s. 6 
(1) (a) (as amended by the Carriers Amendment Act 1962, s. 2). Cf. Herrick, at p. 573. 
8 McMullin J. did note that a stevedore may be the agent of the shipowner or 
ates Bh ome Dine een ere see p. 573 and the cases 





there. 
9 [1973] 1 N.Z.L.R. 174; [1972] 2 Lloyd’s Rep. 544. 
10 As enacted in the United Kingdom by the Carriage of Goods by Sea Act 1971, 
Sched. Art. IV bis. This Act has not yet been brought into force. It may well be over- 
taken by the UNCITRAL (Draft Convention on the Carriage of Goods by 
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employment. 
11 See Gronfors [1964] J.B.L. 25. 1a [1975] A.C. at p 173C. 
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theory, whereunder the plaintiff's adherence to the carriage contract 
is deemed to constitute an offer to the third party to grant him all 
enumerated exceptions, the offer being accepted by the latter’s begin- 
ning to unload, and (2) that under the bilateral contract theory, whereby 
an immediate contract arises between consignor and stevedore as 
soon as the main contract is concluded. The difference between 
them arises chiefly in the time at which consideration must be supplied. 
If anything, his Lordship inclined to the second approach, remarking 
that no stevedore was appointed until the ship’s arrival—thus, the 
stevedore could not be a party to the original contract. Despite the 
close association between the two theories acknowledged by the Privy 
Council majority, there would seem to be a need to distinguish them 
clearly, for the defendant in Herrick might, if found to be within the 
class of offerees, have been able to accept the plaintiff's offer of a 
unilateral contract. Even so, it is not clear he would have provided 
sufficient consideration, for McMullin J.’s sole comment on con- 
sideration is that the contract to unload between the charterer and the 
defendant is plainly a commercial contract from which it may be 
assumed that consideration moved both ways between the stevedore 
and the charterer.%* This analysis fails, with respect, to appreciate 
the possibility of a separate contract between the shipper and the 
stevedore and not only the necessity of providing consideration but 
provision in response to the former’s offer.14 

Two final points may be made. First, his Lordship paid no regard 
to the possible use of the defence of volenti non fit injuria, a possi- 
bility first mooted judicially by Lord Denning in Midland Silicones * 
in a speech which McMullin J. did not accept as approved by the 
Privy Council in The Eurymedon. Again, it appears that the defence 
will only be permitted in clear circumstances for little attention was 
paid to the recommendation in the contract that the plaintiff should 
have the car insured and the fact that the plaintiff appreciated that 
the car was uninsured.’ Secondly, a stevedore who wishes to protect 
himself by claiming an indemnity from the carrier must contract with 
the carrier to that effect. His Lordship pointed out that it will be of 
no avail to claim a statutory indemnity or contribution from a negligent 
carrier ™ if the terms of the contract take the carrier outside the class 
of tortfeasors vis-d-vis the plaintiff who would, if sued, have been 
liable in respect of the same damage for which the defendant tortfeasor 
is held liable. 


13a p, 575. 
aor ata consideration is the promise to perform an existing obligation to 
oad. 

18 [1962] A.C. at p. 489. The suggestion was previously made by Furmston 
(1960) 23 M.L.R. 373, 386-388, See also Battersby (1975) U.T.LJ. 371. 

10 p. 571. The plaintiff endeavoured to insure the car in case it should be washed 
overboard or suffer damage of that kind but his application was declined. 

17 Under (N.Z.) Law Reform Act 1936, s 17 (1) (o. Cf. OK) Law Reform 
(Contributory Seen Act 1945, s. 1 (1). 

18 p. 572, ap plying Drinkwater V. Kimber [1952] 2 Q.B. 281 In fact, the carrier 
was hela not Babie to the defendant aithor f or negligence or breach of an implied 
term in respect of the maintenance of tho ship’s unloading gear. 
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In the present state of uncertainty as to the law in this area a 
more detailed judicial interpretation of the relevant issues in the light 
of The Eurymedon would have been welcome. As it is the stevedore 
cannot be certain whether he is more likely to be protected when 
being sued by commercial men than other members of the public or 
whether The Eurymedon has made no new strides but is, like Herrick, 
merely an example of construction in the light of Lord Reid’s dictum. 
The wise stevedore will attempt to resolve his dilemma by securing 
the services of an expert draftsman. 

F. D. Rosg 
N. E. PALMER 


LOCAL AUTHORITIES: NEW JUDICIAL CONTROL? 


Tur short (and somewhat technical) point argued in the county court 
in Bristol District Council v. Clark > was whether a local authority 
seeking to evict a tenant of a council house for arrears of rent was 
obliged to give evidence that it required possession of the premises to 
further the exercise of its powers under the Housing Acts, The Court 
of Appeal held that such obligation, if any, had applied only to 
applications to the magistrates court under the (now repealed) Small 
Tenements Recovery Act 1838; when suing in the county court the 
local authority could stand on its common law right of reversion and 
that alone. The main interest of the case is, however, that in the 
Court of Appeal counsel for the tenant opened up a much more 
general investigation into the duties of a local housing authority and 
the amenability of those duties to judicial scrutiny, and in so doing 
elicited some strikingly wide observations on those topics from two 
of the three members of the court. These observations were obiter, 
since the local authority was held to have more than amply fulfilled all 
of the possible obligations adumbrated in the judgments. However, the 
great respect that is rightly accorded to any view expressed by the 
judges concerned, Lord Denning M.R. and Scarman LJ., makes it 
likely that their remarks will be much referred to in future, and the 
more so because they appear to open the way to new and (as we shall 
submit below) undesirable control of local authority activities 
generally, 

Counsel for the tenants relied on the classic observations of Lord 
Greene M.R. in A.P. Provincial Picture Houses v. Wednesbury 
Corporation,? uncballengeable in the general terms in which they were 
there expressed, that a person exercising a statutory discretion can 
only act lawfully if, in making decisions, he takes legally relevant 
factors into account; assumed that a local housing authority, in 
exercising its powers of management of its dwellings under section 111 
of the Housing Act 1957, was exercising such a discretion; and argued 





1 [1975] 3 All ER. 976, 
2 [1948] 1 K.B. 223, 233. 
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that amongst the factors relevant in law to a decision to evict a tenant 
for rent arrears was the local authority’s responsibility to prevent 
homelessness. Both Lord Denning and Scarman L.J. accepted the 
validity of this approach; but the grounds on which they held that the 
plaintiff local authority indeed had responsibilities with regard to 
homelessness, such as the court could oblige it to take into account 
when exercising its Housing Act powers, are, with respect, open to 
considerable question. 

First, reference was made to “ the statutory requirement to provide 
temporary accommodation for the homeless.” * This requirement is, 
however, imposed by section 21 (1) (b) of the National Assistance Act 
1948, upon “social services” authorities: that is, the councils of 
non-metropolitan counties and metropolitan districts, but not non- 
metropolitan district councils such as is the Bristol District Council.‘ 
Since the local authority in Bristol District Council v. Clark was not, 
therefore, subject to the statutory requirement referred to, it could 
hardly be under a duty to take that requirement into account when 
exercising its other powers. Moreover, even if the plaintiff council had 
been one to which section 21 of the National Assistance Act applied, 
the duty there imposed arises only when persons are homeless in 
unforeseeable circumstances *; whatever good excuses there may be 
for a man not paying his rent, it can hardly be said that the possibility 
of his being evicted is an unforeseeable consequence of such non- 
payment. i 

The foregoing may, perhaps, be thought merely a piece of 
uninteresting pedantry. Of more general interest, however, is the 
further assumption made by the court about the implications of the 
plaintiffs position as a housing authority. Until recently the powers 
of such authorities under Part V of the Housing Act 1957, were 
thought to be limited to the provision of “council houses” of the 
traditional type, allocated not on a temporary basis but for life to 
those who, without necessarily being in the “ urgent need ” envisaged 
in the National Assistance Act, had however worked their way up the 
waiting list. In 1974, however, the Department of the Environment 
reviewed the steps open to local authorities generally to prevent 
homelessness, and concluded that the provision of two sets of 
accommodation, one by social services authorities and one by housing 
authorities, was inherently inefficient. In future, it was suggested, 
responsibility for securing -accommodation for the homeless should 
be undertaken by housing authorities, with social service authorities 
dealing only with “sudden large scale emergencies and disasters 
beyond the resources of the housing authority.”* This change of 





3 [1975] 3 All ER. at p. 982c, italics supplied. 

4 Local Government Act 1972, s. 195 (1) and Sched. 23, para. 2 (6). 

3 London Borough of Southwark v. Williams [1971] Ch. 734, per Lord Denning 
M.R. at p. 743A and per Edmund Davies LJ. at p. 746D. 

6 = ent of the Environment Circular 18/74 (hereafter “ Circular 18/74"), 
para. 27. 
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approach was effected not by new legislation but by departmental 
circular inviting local authorities to adopt a new attitude to their 
existing statutory powers.’ Because of the hazards of surcharge run 
by councillors who permit expenditure without statutory authorisation 
the circular was careful to emphasise, what is no doubt the case, that 
Part V of the Housing Act 1957 can be interpreted as giving housing 
authorities power to provide short-term accommodation for 
temporarily homeless people; but this was a far cry from suggesting 
that housing authorities had a duty to provide such accommodation 
either generally or in any given case. 

Nonetheless, in Bristol District Council v. Clark the circular was 
thought to have an important bearing on the way in which the housing 
authority must, as a matter of law, manage the housing that it provides, 
including the considerations that it must bear in mind before evicting 
a tenant for arrears of rent. Thus, the power of selecting (and evicting) 
tenants must be “ exercised so as to give effect to the statutory purposes 
for which the powers under the Housing Act 1957, are conferred,” * 
Scarman L.J. finding in the circular “a good indication as to the 
purposes to be served by the Housing Acts.” ° The circular, by thus 
revealing the purpose for which: Housing Act powers had been 
conferred, revealed also the “relevant matters,” within the principle 
enunciated in the Wednesbury case,?° that a housing authority must 
take into account when deciding whether to evict." Further, it could 
be an “ abuse of power ” * to evict a tenant without either consulting 
the Department of Health and Social Security about the social conse- 
quences of the eviction or considering the possibility of an application 
to the court under the Attachment of Earnings Act 1971, both of the 
latter steps having been recommended in the circular as “ways of 
helping a tenant and his family to manage their financial affairs better 
and to improve their chances of meeting their obligations.” ” 

This approach seems, with respect, to involve an extension of the 
powers not only of the courts but also of the Minister. Ministerial 
statements of legislative intention made before the legislation is passed 
cannot be used as a guide to its meaning**; ministerial statements 
made after the legislation is passed now seem, however, to be accepted 
as a sure and reliable guide to legislative purpose. Moreover, Lord 
Greene M.R’s principle in the Wednesbury case * was carefully limited 
to cases where “in the statute conferring the discretion there is to be 
found, expressly or by implication, matters to which the authority 
exercising the discretion ought to have regard.” The statute in the 





7 Circular 18/74, paras. 18-21, and passim. 3 [1975] 3 All ER at p. BIJ. 

® Ibid. at p. 982B. 

10 Supra, note 2, 

11 [1975] 3 All ER at p. 982C. 

12 Ibid. at p. 982G. 

13 Circular 18/74, Appendix, para. 4. 

14 Sæ eg. per Viscount Dilhorms in Black-Clawson International Ltd. v. 
Paplerwerke Waldhof Aschaffenburg A.G. [1975] 1 All ER. 810, 823G. 

18 Supra, note 2. 
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present case, however, merely gives the housing authority power to 
make provision against homelessness and, as Scarman L.J, agrees, 
imposes no duty in that regard. The court nonetheless feels able to 
treat this purely permissive power as something to which the council 
is compelled to have regard when exercising its statutory discretion 
to evict a tenant, and does so on the basis of a ministerial circular 
that merely made requests as to how the local authorities should act." 
Even more strikingly, the local authority is, in some cases at least, 
obliged to have regard, not merely to the Minister’s thoughts on the 
purpose for which statutory powers were conferred, but also to his 
detailed proposals for the way in which those powers might best be 
exercised. The circular is thus converted from helpful ministerial 
guidance into some sort of binding code that the local authority ignores 
at peril of being found to have abused its powers.!° All this opens a 
door indeed; since to the impressive array of methods that Whitehall 
already has for circumscribing the exercise of statutory discretion by 
local authorities + can now be added the ability to expound by 
ministerial fiat the way in which those powers should be exercised, in 
the hope that the courts will then regard the minister’s statement of 
policy as relevant in determining whether those powers have been 
exercised lawfully. 

A lot of the difficulty springs from the chronic unsuitability of the 
traditional weapons of administrative law for controlling certain local 
authority functions, of which housing is a conspicuous example. When 
local authorities act as regulatory bodies, controlling private citizens’ 
use of their own property (for instance, when exercising town planning 
or licensing ** powers) it is proper that they should be subject to close 
scrutiny by the courts. When, however, the local authority is itself 
providing a service, by means little different from those that would be 
adopted by a private body, the appropriateness of the law’s intervening 
as if it were controlling an abuse of administrative power is much less 
obvious ™; particularly when Parliament has decided, in the case of 
housing, that local authorities do not need to be subject to the Rent 





10 [1975] 3 All E.R. at p. 962B. ; 

17 “ The Secretaries of State ask authorities to consider which of these measures, 
or combination of them, are most apt for their area, and to implement them, or 
develop them further, so that they contribute more offectively to resolving tho 
problems of homelessness: Circular 18/74, para. 49. 

18 Supra, note 13. 

19 “ The local authority shall not automatically evict a man when he falls into 
arrears of rent. The Home Office [sc] have issued circulars which contain good advice 
as to the way in which local authorities should deal with problems of rent arrears”: 
[1975] 3 All E.R. at p. 980D, per Lord Denning MLR. 

20 See e.g. Buxton, Local Government, 2nd ed., chap. 3. 


dispute between milk producers and the Milk Marketing Board. This is an entirely 
different kind of decision from those taken by a housing committees as i 
daily management of its property. 
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Acts whereby all other landlords are controlled. Some of the distortion 
that springs from treating all local authority activities as if they were 
of the same nature has in the past been mitigated by the courts 
expressing particular reluctance to interfere with the exercise of 
discretion by democratically-elected bodies, and it was to this tradition 
that Lawton L.J. powerfully appealed in his (in effect dissenting) 
judgment in Bristol District Council v. Clark. The majority in that 
case, by declining to observe this concordat, expose local authorities 
to the possibility not only of further control by central government 
but also of litigation over a wide range of their activities.” 


RICHARD BUXTON 


PERFECTLY SIMPLE ENGLISH MANSLAUGHTER 


MANSLAUGHTER probably comes as a bit of a shock to the average 
jury person. Few crimes can bear so little relation to their popular 
image. An unlawful death spread somewhere between murder and 
accident, with sentence the only way of distinguishing between the 
one that was nearly murder and the one that was almost an accident. 
It is a wide spectrum which inevitably involves a number of possible 
directions from the Bench. Leaving aside the so-called “ voluntary” 
manslaughters (murders reduced to manslaughter because of provoca- 
tion or diminished responsibility), there are two main categories: 
unlawful act and gross negligence. A jury will often have to consider 
both and the recent decision of the Court of Appeal in R. v. Cato* 
serves as a reminder of the multiplicity of problems involved in the 
judge’s direction to them. 

Cato raises a number of issues*: the requirement of the unlawful 
act, the meaning of “ maliciously ” in section 23 of the Offences 
Against the Person Act 1861, the meaning of gross negligence, and 
the effect of consent in manslaughter. 

Cato and his victim, Farmer, were friends. Farmer invited Cato to 
have a fix of his heroin. Hach had a syringe which he filled himself 
and then asked the other to inject it into him. This was repeated 
several times during one night. Farmer died the next morning. 

t by an unlawful act has had a varied career. It advanced 
from the blatantly constructive crime of the nineteenth century * to 
the more reasonable position of R. v. Church‘ and R. v. Lamb, 
but the progress was marred by Lipman ° and now Cato. Church 





1 [1976] 1 Al E.R. 260. 

2 One of which, causation, is not discussed here. 

3 Franklin (1883) 15 Cox C.C. 163 serves as an excoption. 

4 [1965] 2 All ER. 72 

5 [1967] 2 All ER. 1282. 6 [1969] 3 Al E.R. 410. 
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requires that the unlawful act must bear some relation to the resulting 
death: “ The unlawful act must be such as all sober and reasonable 
people would inevitably recognise must subject the other person to, 
at least, the risk of some harm resulting therefrom, albeit not serious 
harm.” ’ The connection between the act and the harm has only to 
be established by an objective test* but before reaching this stage 
the jury has first to satisfy itself that the act in question was in fact 
unlawful, which may in itself require proof of a mental element. 
Lamb illustrates this well. The defendant made an unfortunate mistake 
with a gun which, as a joke, he was pointing at his best friend. 
Pointing a gun at someone will usually satisfy the actus reus of an 
assault; doing it as a joke, however, indicates that mens rea is lacking 
and so there was no unlawful act. . 

The Court of Appeal found two possible unlawful acts in the facts 
of Cato: an offence under section 23 of the Offences Against the 
Person Act 1861 or an unlawful act in connection with the offence 
of unlawful possession of drugs.° 

The first raises a question as to the mental element. The need to 
prove such an element was not of course doubted but the question 
arose whether Cato “ maliciously administered a noxious substance 
so as to endanger the life of a person ” contrary to section 23. The 
meaning of the word “ maliciously ” has been the subject of argument 
for a long time but it is now accepted that its legal meaning bears 
no relation to that of common usage. The dispute more recently has 
concerned whether it means a foresight of the particular kind of harm 
detailed in the offence, as supported by Cunningham,” or merely 
foresight of some harm, as suggested in Mowatt.” Since Cunningham, 
unlike Mowatt, was actually concerned with section 23 the court 
in Cato had either to follow it or distinguish it. The latter course 
was chosen. 

In the course of stealing a gas meter from a cellar, Cunningham 
caused gas to escape and harm an old lady in her bedroom at the 
top of the house. This, the court in Cato said, was an indirect injury. 
In such a case “ maliciously” did require foresight of the harm. 
But where the infliction was direct it was enough to show that the act 
was deliberate. The offence in section 32 is maliciously to administer 
or cause to be administered or taken a noxious thing. Cunningham 
caused the gas to be taken; Cato administered the heroin. The section 
requires either act to be done maliciously. The direct/indirect distinc- 
tion merely describes the different methods of satisfying the actus reus 
allowed by the section. In either case the act has to be deliberate. 








7 [1965] 1 Q.B. 59, 70. 

8 Lord Denning seemed to think otherwiso in tho civil case of Gray 
v. Barr [1971] 2 Q.B. 554, and D.P.P. v. Newbury (1976) N.LJ. 15 3s on its way 
to tho House of Lords on point. 

® Misuse of Drugs Act 1971, s. 5 (2). 

10 [1957] 2 AN BR. 412, 

11 [1968] 1 Q.B. 421. 

12 A decision on OAPA 1361, s. 20. 
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The relevant act in Cunningham was the deliberate removal of the 
gas meter which thereby caused the taking. The relevant act in Cato 
was one step nearer and was the deliberate injection of the heroin. 
It is difficult to see how this distinction justifies the removal of the 
requirement that the consequence of the act should be foreseen, thus 
making the act malicious. 

The use of section 23 as a basis for the manslaughter is therefore 
subject to some criticism but the court had an ace (or perhaps a 
joker?) up its sleeve. Even if the facts had disclosed no offence under 
section 23 there would have been another unlawful act: ‘‘ We think 
[this] . . . would be described as injecting the deceased .. . with a 
mixture of heroin and water which at the time of the injection and 
for the purposes of the injection Cato had unlawfully taken into his 
possession.” * This would seem to be constructing an unlawful act 
on which to construct manslaughter. Possession of the heroin was 
unlawful. But it seems safe to say that it was not an act which all 
Teasonable people would foresee would cause some harm. 

Finding an unlawful act where there does not appear to be one is 
something of a habit for the Court of Appeal: a similar criticism 
has been levelled at the decision in Lipman. Lipman strangled his 
girlfriend while on an acid trip. There has been doubt whether the 
conviction was based on an unlawful act of assault (which would 
be subject to the criticism that he could not have had the requisite 
mens rea) or on an unlawful act in connection with the unlawful 
possession of LSD. Most commentators appear to have assumed that 
it was based on the assault * but now Cato gives new validity to the 
possession theory. It may be unfortunate that the Misuse of Drugs 
Act does not prohibit the actual use of a dangerous drug, but it seems 
inappropriate for the Court of Appeal to fill the gap. 

An alternative basis for manslaughter is that of doing a lawful act 
with gross negligence as to the life and safety of others.** It was not 
clear on which category of manslaughter the jury had relied in their 
conviction of Cato and the direction on gross negligence provided 
another point of appeal. The only clue the judge gave to the jury was 
that Cato woukd be guilty of manslaughter if the injection of heroin 
was done “ with gross negligence, that is to say, recklessly.” 

This prompts two questions: is recklessness the same as gross 
negligence?, and was this enough explanation of this type of 
manslaughter? 

Surprisingly, the court did not consider the first question. In criminal 
law, at least, recklessness is usually taken to be a subjective state of 
mind which is sufficient to satisfy most mens rea crimes." It generally 





13 [1976] 1 All E.R. 260, 267. 

is It seemed the court dispensed with the requirement because his defence was one 
of intoxication. 

18 See Smith and Hogan, Criminal Law (2nd ed.) p. 249. 

16 Lord Hewart in Bateman (1925) 19 Cr.App.R. 8. 

11 See Smith and Hogan, op. cit. p. 45 and DPP. v. Morgan [1975] 2 All E.R. 
347 and R. v. Venna [1975] 3 AD E.R. 788. 
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describes a person who has foreseen a risk but acted in disregard of 
it. Gross negligence, on the other hand, is normally where a person 
fails to foresee a grave risk which a reasonable person would have 
foreseen.4 Perhaps all recklessness is necessarily negligent but the 
reverse is not true and it seems a pity that, with the precarious state 
of all mens rea definitions,* vagueness should be perpetuated. While 
this is not vital to the decision in Cato it is still odd that the two 
should have been so readily treated as synonymous. 

The second question, one which the court did consider, was whether 
the jury was given sufficient explanation of the scope of gross negli- 
gence manslaughter: “ We think it was. After all, recklessness is a 
perfectly simple English word. Its meaning is well known and it is 
in common use. There is a limit to the extent to which the judge in 
the summing up is expected to teach the jury the use of ordinary 
English words.” * In view of the foregoing paragraph, it should be 
evident that this is not a very satisfactory answer. The legal meaning 
of recklessness is, unhappily, not perfectly simple, but for the purposes 
of gross negligence manslaughter it does not need to be meationed at 
all. There is a useful, and well used, passage of Lord Hewart in 
Bateman that gross negligence means “ Such disregard for the life 
and safety of others as to amount to a crime.” ** The jury could have 
been given still further help: Cato tad said in evidence that he had 
no idea that heroin could give rise to death or serious bodily harm. 
The Court of Appeal did not think it wrong of the judge to fail to 
refer to this in his direction although it might have helped the jury 
to decide whether a reasonable person would have had some idea of 
the danger. 

‘The final pole aned by the ease da that of consent: Farmer was 
not an unwilling victim of an injection: he not only consented but 
also mixed his own heroin. But he was not, one presumes, consenting 
to death and consent was only relevant, the court found, to the issue 
of gross negligence. Although the court thought consent should be 
taken into account they, nevertheless, found it acceptable for the judge 
to tell the jury that it was “ quite immaterial, quite irrelevant.” It was 
acceptable because the judge would, anyway, have been “‘ stumped ” 
if asked to explain how it should be taken into account. ‘‘ Lawyers 
understand what [taking it into account] means, but jurors very often 
do not.” = “To take something into account” would seem to be a 
“ perfectly simple ” English phrase over whose comprehension lawyers 
do not enjoy a monopoly. Is it really so difficult to explain that taking 
a risk may be more justifiable if the victim consents than if he is 
reluctant? The consent would presumably influence the better judg- 
ment of the reasonable man from whose standards the defendant must 
not wander. 


18 Smith and Hogan, pp. 46 and 256. 
19 ee D.PP. [1974] 2 All E.R 41. 
20 


at Too aA ea aai eaaa DA a, 
3 p. 267. 
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No one can envy the judge who has to sum up a manslaughter case. 
The task will often require him, as here, to present the alternatives 
of unlawful act and gross negligence manslaughter. The judge in Cato 
had also to point out two different possible unlawful acts. The Court 
of Appeal was happy to find an unlawful act in connection with the 
possession of heroin or alternatively to find that the injections were 
a malicious administration of a noxious substance. Neither of these 
findings is very satisfactory. Farmer’s death was near enough to the 
accident end of the manslaughter ‘spectrum that it would certainly not 
have been perverse for a jury to acquit Cato. Both the complexity 
of the legal position and the peculiarities of the facts of the case would 
seem to demand a careful summing up from the judge yet the Court 
of Appeal has neither set, nor demanded, a very high standard in this 
appeal. It was left for the jury on its own to decide what gross negli- 
gence meant and to work out for itself that consent might be relevant. 


CELIA WELLS 


UBERRIMAE FIDEI STRIKES AGAIN 


THERE are certain statements used by lawyers which, in addition to 
presenting a fact, presume a conclusion and justify it as well. One such 
statement is “Contracts of insurance are contracts uberrimae fidei.” 
A plaintiff who hears a judge utter these words is best advised to ask 
for the costs bill and go home, for not only is he subject to the 
contractual duty to avoid material misrepresentation but also to the 
insurance rule to disclose material facts. All too often judges have 
blindly used these words as an excuse for ignoring the merits of 
insurance claims. Consider the recent fate of Mr. and Mrs. Lambert. 
In April 1963 Mrs. Lambert signed a proposal form for a Co-Operative 
Insurance all risks policy covering her own and her husband’s? 
jewellery—the form was actually filled in by Mr. Jacobs, an agent of 
the company, who had read out the questions to Mrs. Lambert and 
written her answers down on the form. The policy was issued and was 
renewed annually, the last time being March 1972. On April 30, 1972, 
jewellery to the value of £311 was lost or stolen and Mrs. Lambert 
claimed under the policy. The insurers repudiated on two grounds. 
First, some years before 1963, Mr. Lambert had been convicted of 
receiving 1,730 stolen cigarettes and fined £25. Secondly, in December 
1971, Mr. Lambert had again been convicted, this time of two offences; 
conspiracy to steal and actually stealing shirts and record players for 
which he received a 15-month sentence. The company claimed that 
these were material facts which ought to have been disclosed. The 
Court of Appeal? unanimously gave judgment for the defendant 


1 Lambert v. Co-operative Insurance Society Ltd. [1975] 2 Lloyds Rep. 485. 

2 The defendants could have raised the defence of insurable interest on the 
husband’s goods. Mra. Lambert had no interest in them and Mr. Lambert was not a 
party to the contract. 

3 Cairns and Lawton LJJ. and MacKenne J. 
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insurers, The arguments were based entirely on the test to be applied 
to an item of information for the purpose of deciding if it ought to 
have been disclosed on the proposal form in the absence of an express 
question, Four tests were submitted: facts which the particular insured 
believes to be material; facts which a reasonable insured ought to 
believe material; facts which the particular insurer believes to be 
material; facts which a reasonable insurer would believe material. 
The only two tests seriously considered were the second and fourth 
objective tests, and for both there is considerable authority.* On 
balance, and, it is submitted, correctly, the court decided that stronger 
authority existed for the proposition that facts are relevant if a prudent 
insurer would consider them material in assessing the premium, and 
therefore Mrs. Lambert’s claim was dismissed. The decision involved 
the important implied conclusion that in fact both convictions were 
material and ought to have been disclosed. Admittedly the Court of 
Appeal will not interfere with the factual findings of a trial judge 
other than in exceptional circumstances, but here the findings were 
not challenged anyway. 

The decision is highly unsatisfactory in four major aspects, each of 
which demonstrates that insurance law as it at present stands is heavily 
loaded in favour of the insurer. 

First, there is the doctrine of non-disclosure itself which, coupled 
with the prudent insurer test now adopted in Lambert, in practice 
means that the insured person must possess clairvoyant powers to 
discover what a reasonable insurer would regard as material. Many 
of the matters that have been held material using this test would surely 
be regarded as nothing more than useless information by any reason- 
-able proposer. Thus criminal convictions are material even if they 
occurred 24 years previously ë and “belonged to a dim and distant 
past” ° national origin is material even though the assured had been 
living in Britain for 22 years since he was 12; past refusals to grant 
a motor policy are material for the purposes of a fire policy °; and a 
change in a man’s name is material as well.” The logical view to take 
is surely that if an insurance company thinks these things are material 
it should ask express questions about them, and for any matter not 
raised on the proposal form a “ reasonable insured” test should be 
applied. However the law is very different as summarised in Schoolman 
v. Hall }°—the court will presume that anything on the proposal form 


4 See generally, Ivamy: afd la pea rion ery ra 112-113. 
The leading authorities for the prudent insurer test are: Mutual Life Insurance v 
Ontario Metal [1925] A.C. 344; Zurich General Accident and Liability Insurance v. 
Morrison [1942] K.B. 53; Sth Report of The Law Reform Committee (Conditions and 
Exceptions in Insurance Policies) 1957, Cmnd. 62, Those for the reasonable insured 
are: Joal v. Law Union [1908] 2 K.B. 863; Rosslodge v. re [1966] 2 Moyda Rep. 
112 and the cases cited therein. In Roselodge McNair J. applied both tests. 

3 Schoolman v. Hall [1951] 1 Lloyds Rep. 139. 

6 Ibid. at p. 143, per LJ. 

T Horne v. Poland [1922] 2 K.B. 364. 

8 Locker and Woolf v. Western Australian Insurance [1936] 1 K.B. 408. 

® Becker v. Marshall [1922] 12 LIL R. 413. 10 [1951] 1 Lloyds Rep. 139. 
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is material but it will not make the corresponding presumption that 
. other matters are immaterial. Consequently the insurers are protected 
_ whether or not they insert a question. While accepting that there is 

peed for a disclosure requirement in certain exceptional cases,” it is 
submitted that at its highest the test used should be that of the 
“reasonable insured” along with a clear presumption of non- 
materiality. 

As is shown by Lambert, the duty of disclosure places almost 
impossible burdens on an insured person holding an annually renew- 
able policy. With most types of insurance there is a new policy every 
year, as opposed to a continuing one (as with life assurance) and it is 
this which reimposes the duty to disclose. Thus an insured must 
consider the events of the past year and try to decide if any of them 
would be of interest to a prudent insurer, This is purely and simply a 
trap and will remain so until a “ reasonable insured ” test is adopted. 

Secondly, and closely allied to the first point, is the question of 
proof. A “reasonable insured” test is not hard to apply for it is 
merely a reasonable man test which judges have, through practice, 
become fairly proficient in applying. But no judge can pretend to be 
a prudent insurer. The only way to discover what a prudent insurer 
considers material is to ask him, and this allows an insurance company 
to bring in the evidence of other insurers as to their views on the 
question. One example of this at work should make comment 
superfluous. In Roselodge v. Castle © Lloyds underwriters gave much 
evidence including one observation to the effect that if a man stole 
apples at the age of 17 and then lived a saintly existence for the next 
50 years, he would be far too big a risk to insure against the theft of 
valuables. Fortunately the judge rejected this evidence, but that it 
should be arguably relevant is most disturbing. 

Thirdly, the treatment of both convictions in Lambert as material 
is not necessarily consistent with authority, The leading cases do not 
attempt to formulate a guiding test but it is possible to glean three 
broad principles from them. 

(a) If the type of crime is identical to the subject matter of the 
policy then past convictions are relevant. Thus in Jester-Barnes v. 
Licences and General Ins.™ a previous conviction for dranken driving 
was material to a motor policy. Similarly, in Roselodge v. Castle 14 
diamond smuggling was relevant to a policy on diamonds, as was 
receiving stolen furs to a policy on furs. 

(b) General dishonesty is relevant if it is serious and likely to have a 
direct effect on the type of policy taken out, In Schoolman v. Hall $ 
the assured had been convicted of a series of offences ranging over 





11 As when a man tries to arrange fire Insurance over tho telephone while his house 
is burning down. 

12 {1966] 2 Lloyds Rep. 112. 

13 [1934] 49 L1.L.Rep. 231. 

14 [1966] 2 Lloyds Rep. 112 

18 Regina Fur v. Bossom [1958] 2 Lloyds Rep. 425. 

16 [1951] 1 Lloyds Rep. 139. 
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10 years, and these were held material to a burglary policy. It is 
submitted that they would not have been material to a fire or motor 
policy." 

(c) Time is of no importance, The convictions in Schoolman had 
ended 15 years before the policy, and the gaps between conviction 
and policy in Regina Fur and Roselodge were 24 and 18 years, 
Tespectively. 

Applying these principles to Lambert, all the report reveals as to 
the first conviction is that it was quite some time before 1963 and in 
fact the Company admitted in evidence that a policy would have been 
issued if this conviction had been disclosed. Nevertheless, non- 
disclosure was relied upon and succeeded. It is not easy to see how 
this alone could form the type of general dishonesty required under 
(b). However, taken with the 1971 conviction, the case clearly falls 
under the principle in Schoolman. Unfortunately the Court of Appeal 
chose not to distinguish the convictions and accepted the finding that 
the first taken alone would be enough, If this is correct then criminal 
convictions are more of a trap than ever.*# 

Whatever the true position, the fundamental question still remains 
unanswered—why are criminal convictions regarded as material facts? 
At best they raise a presumption of further dishonesty (“ moral 
hazard ”) but surely if fraud is suspected it ought to be pleaded in court 
and not inferred from previous conduct.** If it is in fact true that those 
with prior convictions do “ suffer” above average losses, then insurers 
ought to demand the information expressly instead of later relying on 
devious defences. 

Fourthly, there is the question of Mr. Jacobs, stated in the report 
to be an insurance agent, which raises the whole issue of selling 
insurance. Many companies use untrained agents who are paid by 
results. It is the policy of certain companies *° to have the questions 
in the proposal form dictated to the proposer by the agent, for the 
agent to fill in the answers on the form, with the proposer signing the 
form after it has thus been completed. These factors make cutting 
comers by the agent almost inevitable. In practice the agent is likely 
to inform the proposer that if he answers a few simple questions, 
insurance can be his. In such circumstances it is plain that there is 
no room for a non-disclosure doctrine, for the agent (however 
innocently) is impliedly representing that answering the list of questions 
in the proposal form is exhaustive of the proposer’s legal duty. For 
the company at a later date to claim that the policy is voidable for 


11 Cf. Roselodge v. Castle—bribing a policeman immaterial for the purposes of a 
policy on diamonds. 

18 But ses Rehabilitation of Offenders Act 1974, which helps in Limited cases, 

19 It is probably trus to say that the technical defences relied on by insurance 
companies (breach of warranty and nondisclosure) are no more than antifrand 
devices. The type of case in which they appear to be most commonly pleaded are 
those m which there are suspicious circumstances but inadequate evidence to 
substantiate fraud. The use of such a defence in this case is an implied stam on Mrs. 
Lambert’s character, for at the time of the Joss Mr. Lambert was in prison. 

20 See the evidence in Stone v. Reliance Mutual [1972] 1 Lloyd’s Rep. 469. 
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non-disclosure is extremely harsh, yet the law not only permits this 
but goes much further—an insurance agent who fills in the proposer’s 
oral answers is in law magically transformed from being the agent of 
the company to the agent of the proposer, so that any mis-statements 
later discovered are deemed to be the responsibility of the insured.* 
It is submitted that in such circumstances the reverse should be true 
both in fact and in law, i.e. an agent should be regarded as the agent 
of the company only and he should either be properly trained to warn 
the proposer that the duty to disclose exists or the company should be 
estopped from denying the agents implied representation.” 

The state of Insurance Law is such that Mrs. Lambert was doomed 
to fail in her action even though the judges found that she had acted 
in good faith, and all three expressed their regret at the result but 
added that law reform is for Parliament and not for the courts. This 
attitude was best expressed by MacKenna J.: “The defendant 
company would act decently if, having established the point of 
principle, they were to pay her. It might be thought a heartless thing 
if they did not, but that is their business, not mine.” * It is submitted 
that judges should not adopt such a negative attitude towards solving 
problems that they have created for themselves. A far better course 
to have taken would have been one comparable with that adopted by 
Sachs J. in Adams v. Andrews.%* That case involved the Motor 
Insurers Bureau which, under the agreement then in force with the 
Minister of Transport, was not bound to compensate passengers for 
injury in motor accidents, although it had done so ex gratia. The 
learned judge ordered M.LB. to pay an injured passenger and asked 
to be informed if such payment was not made. The eventual result 
was the 1969 Agreement between M.I.B. and the Minister of Transport 
which for the first time allowed passengers to recover from M.I.B. 
Insurance is one of the most unsatisfactory areas of law and yet it is 
socially one of the most important. It has been nearly 20 years since 
since the Law Reform Committee recommended that a reasonable 
insured test should be adopted and it has long been recognised that 
the duty of disclosure is at best a dangerous and unfair weapon.™ 
In such circumstances expressions of judicial regret are simply not 


enough. ROBERT MERKIN 








21 Newsholme Bros. v. Road Transport and General Insurance [1929] 2 K.B. 356; 


Commonwealth authorities see Timmins, {1974] V.U.W.LR. 217.) It is thought that 
this principle still holds good as a general rule. 

az An independent broker is, with more justification, treated as agent of the proposer 
for the purpose of filling in the proposal form: O’Connor v. Kirby [1972] 1 Q.B. 90. 
It is submitted that if a broker failed to warn the insured of the duty to disclose, he 
ought to be Hable tn negligence, 

23 [1975] 2 Lloyds Rep. 485, 491. 

24 [1964] 2 Lloyds Rep. 347. 

25 For the best discussion of the doctrine of uberrima fides see the excellent article 
by Professor Hasson in (1969) 32 MLLR. 615. 
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LEGAL SERVICES IN BIRMINGHAM. By LEE BRIDGES, BRENDA SUFRIN, 
Jim WHETTON AND RICHARD Waits. [Birmingham: University of 
Birmingham Institute of Judicial Administration. 1975. x and 
243 pp. (including appendices). £2-80.] 


LEGAL EXPENSE INSURANCE. By WERNER PFENNIGSTORF. [Chicago: 
American Bar Foundation. 1975. ix and 117 pp. $3.00.] 


Legal Services in Birmingham comprises the first part of the long-awaited 
results of the University of Birmingham research, led by Richard White, into 
the availability, use of and unmet need for legal services. It is a comprehensive 
survey of the pattern of work of solicitors in private practice, especially under 
the statutory legal aid and advice schemes in operation in the early 1970s, 
Citizens’ Advice Bureaux and voluntary legal advice centres in the City of 
Birmingham. The full range of legal services is not covered. Only work to do 
with individual and family problems was investigated, thus excluding much of 
solicitors’ work. Nor were criminal legal aid work or the Bar included. This 
keeps the inquiry within manageable bounds and enables the research to focus 
on those areas where legal services appear most inadequate and in need of 
extension. 

The authors say in their Conclusion that they are unashamedly oriented 
towards the formation of policy, but the present study represents more of a 
clearing of the ground before that process begins. For it has a slightly peculiar 
look, being only a first instalment. The second part of the research covering 
people with potentially legal problems, is to be published separately. This 
separation is duo partly to the authors’ dissatisfaction with the concept of 
“unmet need for legal services,” which was the original basis of the investiga- 
tion. Instead they talk in terms of the enforcement of rights. It is recognised that 

does not fully solve the problem that the concept of unmet need 
involves accepting that the legal solution to a problem ought to be pursued, 
although it does allow investigation of other agencies. The policy-maker has 
to deal in “needs” and decide which are to be dealt with by purely legal 
services, Thus the Conclusion talks of unmet need in relation to its main 
recommendation of an extension and strengthening of legal advice centres, in 
saying that the work load of the existing centres displays a need for access to 
legal services that is not met by the statutory schemes. In the absence of the 
information about people with problems recommendations have to be based on 
general experience gained from these centres and from other studies. It is 
this factor which gives the rather short introductory theoretical discussion a 
tentative aspect. 

Nevertheless, the bulk of the work is a fascinating survey, full of interesting 
mippets and more general information. Solicitors and the statutory schemes 
take up 160 pages; CABs and voluntary centres take up 53. It is impossible 
to summarise the findings, so what follows is the aketchiest selection. The 
subtle way in which the geographical distribution of solicitors follows the 
distribution of economic resources is illustrated. For instance, it is shown 
that legal aid work is distributed very unevenly among firms (e.g. a group with 
9:9 per cent. of offices in the City, tending to be concentrated in the centre, 
did nearly half of the magistrates’ court work). Thus the distribution of 
particular specialised services may be very different from that even of solicitors 
prepared to take legal aid work. It is suggested that firms which are heavily 
weighted towards legal aid work can only operate by being geared up to it with 
standardised routines. This carries witb it the danger of lower quality, less 
personal service, and may also help to explain why other firms could not 
easily expand to take larger volumes of such work. 
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There is an interesting (though now historical) examination of the under-use 
of the old statutory legal advice scheme, and a very full discussion of the 
working of civil legal aid, following unprecedented (I think) access to files 
etc. The general picture follows the national one. The vast majority of claims 
are by women for matrimonial proceedings, with this category taking an even 
larger proportion of certificates granted. This is not simply because women 
can more easily get under the financial limits, but a result also of decision on 
substance. Although the authors conclude that the scheme is administered 
efficiently and humanely, they have criticisms of some interpretations of the 
statute. Thus they question whether women claiming maintenance in magis- 
trates’ courts should so easily get through the fruitless litigation rule if they 
are eligible for Supplementary Benefit. The same rule is criticised for an 
opposite effect, in that wider community interests beyond those of the 
individual, cannot be considered. 

The chapter on the CAB confirms the vast range of problems dealt with. It 
is also interesting that some CAB clients already had solicitors (especially for 
house purchase). This supports my impreesion that CABs have a valuable 
role in explaining to people what their solicitors are doing. The chapter on 
voluntary legal advice centres describes them at a period of growth and 
change. Apart from the long-established but now defunct Poor Man’s Lawyer, 
the centres set out to provide a concentrated service for the Immediate com- 
munity closely linked with social work support. As would be expected, the 
extent to which this objective can be maintained in the face of large numbers 
of cents varies considerably. However, the centres do demonstrate the existence 
of problems that the private profession has not dealt with and the severe 
limitations of part-time advisory centres. One hopes that this exceptionally 
useful survey will prove conclusive in the argument for a comprehensive 
national policy on legal services, which the authors themselves support strongly 
in their Conclusion. 

On minor points, the publication has a home-made look. There is no 
index, which is a nuisance with a long and complicated book, and the binding 
is flimsy. The review copy began to fall apart on first reading. i 


Legal Expense Insurance is of more specialised interest, being a survey of 
the European experience in financing legal services by this method. Since 
the first British policy was introduced in 1974 (and there are only two now) the 
discussion is largely confined to continental Europe and is also designed for 
an American readership. However, the Law Society is watching the progress 
of the British schemes: carefully and the EEC is concerned with the regulation 
of this type of insurance business. This work would be a convenient, if not very 
exciting, introduction to some of the problems involved. It indicates that 
although legal expense insurance may be useful for middle (or non-poor) 
income earners, the’ inherent limitations of the insurance mechanism mean that 
it can by no means finance general legal services. 
JOHN MESHER. 


Tae LAND AND THE DEVELOPMENT, or THE TURMOIL AND THE 
TORMENT. By SIR DESMOND Hap; being the 27th series of the 
Hamlyn lectures. [London: Stevens & Sons. 1975. 97 pp. + xii. 
Price (paperback) £1-60.] 

Tae latest Hamlyn lectures are perhaps the most amusing and readable of 

the entire series so far—tull of typical quips by this popular former President 

of the Law Society and of the Royal Town Planning Institute. 
His first chapter (“ Past Historic”) is a history of planning legislation from 

“4 o’clock in the afternoon on April 5, 1909” (when the Bill that became 

the 1909 Act was proposed to be read a second time), to the present. “ Present 
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Imperfect” analyses the planning system as it now exists, and the third 
chapter, “ Future Problematical ” is chiefly concerned with an attack on the 
Community Land Bill (as it was at the time of writing). Chapter 4, dubbed 
“L’Envoi,” examines the proposals, which are to be almost entirely abortive 
(we are now told by the Secretary of State), of the Dobry Report; and also 
emphasises the author’s well-known scepticism on the subject of “public 
participation in the planning process.” By the way there are a number of 
irrelevancies (most of them very amusing) which nonetheless help a quick 
perusal of the text. Nevertheless Sir Desmond, as was only to be expected, has 
some very interesting things to say, that well needed saying. Thus on page 17 
—does the democratic process really achieve an artistic result? “No really 
beautiful thing was ever conceived by a committee.” There is a great deal 
of planning law, and there are many laws attempting to control the environ- 
ment; Sir Desmond makes the valid point that perhaps we need less law and 
better administration of those laws that are necessary. One certainly wonders 
whether established use certificates under the 1971 Act are really essential; 
and how often are stop notices and completion notices used in practice? Tho 
procedure proposed by Mr. Dobry for the control of demolition was quite 
unbelievably complicated, and however desirable it is that demolition of 
buildings (end perhaps also the uprooting of hedgerows in the countryside) 
should be brought under control, the enabling procedure should be simple and 
dovetailed into existing procedures; if it cannot be made simple, conceivably 
we could do without it. 

Complications in the legal provisions and the machinery, the desire for 
public participation and the new concept (in the Community Land Act) of 
“ suspended planning permissions,” all do or will contribute, as Sir Deamond 
rightly and forcefully points out, to delay in the planning process—as does 
the modern need to have “ two bites of the cherry ” in the course of preparing 
the development plan. But is delay of itself a “bad thing,” as Sir Deamond 
scems to suggest—and he even uses delay as an argument against the proposed 
“ environmental impact statement,” so popular in the United States of America 
and now under discussion in Whitehall for introduction into our system. Is it 
not vitally important, when so much of our countryside is being eaten up 
each year by new roads, housing estates and factories etc., that the greatest 
care should be taken to obtain the best possible use of our land? 

Lawyers who know little of our modern planning system—and there aro 
stil too many of them—will read this “first book” with profit, Busy 
practitioners will benefit in a different way, by being encouraged to think 
afresh about the strengths and weaknesses of the system, but they must not 
expect to find the lectures of much value to them when conducting their next 
planning appeal, as they are not a substitute for the Encyclopaedia, or even 
for the author’s Outlines of Planning Law. Academics and students will read 
it of course, and be provoked one way or another, according to their personal 
predelictions. This reviewer found the book provocative but quite fascinating. 


J. F. Garner. 


COMPENSATION FOR COMPULSORY PURCHASE: A Comparative Study. 
Edited by J. F. Garner. [London: The United Kingdom 
National Committee of Comparative Law. 1975. x + 294 pp. 
£5-25.] 

COMPENSATION FOR COMPULSORY PURCHASE (Journal of Planning and 
Environment Law Occasional Paper). [London: Sweet and 
Maxwell Ltd. 1975. 53 pp. £2.] 


THE principles of assessment of compensation for compulsory purchase have 
rarely triggered off public debate or attracted academic scrutiny in past years. 
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But the Report of the Urban Motorways Committee in 1972, the enactment 
of the Land Compensation Act in 1973 and the passage, midst political disarray, 
of the Community Land Act 1975, have each drawn renewed attention to the 
basic problems: in what circumstances should society accept liability to com- 
pensate those whose property interests are adversely affected by government 
action, and according to what criteria should compensation be assessed? In 
broad terms the issues are highly political: what value do we place upon 
individual property ownership? at what point does the “regulation” of 
property rights shade into expropriation? These are the issues examined, in 
varying depths, in the two publications under review. 

The volume edited by Professor Garner arises from a colloquium organised 
by the UKNCCL in Sheffield in 1973, although five of the book’s 15 chapters 
were written subsequently. The work demonstrates that in few if any countries 
can the ideological conflicts be regarded as satisfactorily resolved: that even 
in Soviet law, for example (where, although the possibility of expropriation 
stricto sensu does not exist, compensation is payable for the “ withdrawal of 
land tenure for the needs of the State or society”), there has developed a 
controversy over payments for loss of profits. Economic reforms of the mid- 
sixties reintroduced profit as an incentive for enterprises: ought not at least 
“ socialist,” as opposed to “ capitalistic ” profits, be taken into account in an 
asecsament? 

Although by and large the contributors sidestep the broadly political aspects 
and concentrate upon description and often narrowly based analysis of their 
national systems, there is a strikingly original paper by David Farrier and 
Patrick McAuslan (“ Compensation, Participation and the Compulsory 
Acquisition of ‘Homes’ ’’) which examines the whole basis of “ compensation ” 
as a concept—what it means in this and other contexts, and whether tho 
purpose of it is to recompense, or to pacify landowners. The authors ask whether 
the more generous approach of the recent Land Compensation Act is anything 
more than a cynical attempt to buy off protest and objection, to the prejudice 
of more participation and, presumably, better planning. 

In direct contrast to this approach, that of the contributors to the Journal 
of Planning and Environment Law’s slim volume is unashamedly practical. 
Again, the papers were originally presented at a conference, in this instance 
of legal practitioners and chartered surveyors. The common argument is for 
greater certainty in the law (whilst hopefully ensuring simplicity and intellig- 
ibility) and for a switch from the “ value to purchaser ” asseasment of com- 
pensation to “equivalent reinstatement” in its broadest sense. The case is 
compellingly argued that not only is the present system unfair in principle, but 
that in practice the unfairness is magnified by arbitrary constraints and 
technicalities. 

Together the two books provide a valuable insight into the principles and 
Practice of compensation assessment, though it fs a pity that Professor Garner 
chose to be so shy and blushing an editor: some of the interesting contributions 
to his volume are difficult to follow, particularly where unusual concepts in 
foreign systems are only partially explained, and where there have been 
obvious mistranslations. A bolder wielding of the editorial pencil would have 
made this a more informative book. 

MALCOLM GRANT. 


LANDLORD AND TENANT. By M. PARTINGTON. [London: Weidenfeld 
and Nicholson. 1975. 499 pp. (with index). £12 bound, £6 
paperback.] 

Martin Partington’s book on Landlord and Tenant, in Weidenfeld and 

Nicholson’s “Law in Context” series, fits very satisfactorily into its own 

“ context,” and expectedly displays the strengths and weaknesses of so doing. 
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To get the chief weakness out of the way first, it should be pointed out 
that the book’s title is misleading. The work is not a comprehensive textbook 
on the law of landlord and tenant. For that one needs to go (for example) to 
David Lloyd Evans’s book on the subject, which is of much tho same size— 
some 500 pages all told. Martin Partington’s book is concerned only with 
Tesidential tenancies and omits other kinds. He himself says, in exculpation: 
“Such omissions are justified, however, (a) because they are dealt with in 
other books, and (b) because they leave more room for dealing with materials 
and subjects omitted from other books.” This is a perfectly proper policy for 
the author to have followed; but his chosen title does not square with it, 
and should be amended to: “Residential tenancies,” or something to like 
effect. 

But the task of placing this (restricted) segment of the law in context is 
well and interestingly done. The author draws for example, on various 
historical accounts and on the Report of the Royal Commission on the Housing 
of the Working Classes in 1885. More modern materials such as the Francis 
Committee Report and the Milner-Holland Report, and various sets of pub- 
lished official statistica, are of course drawn upon, as are reports and works 
of research in specialised aspects of the subject such as housing ald centres, 
race-relations and single-parent housing. The author has himself played an 
active part in freo legal advice services and similar public work, and in con- 
sequence he stresses the wrongs, problems and needs of residential tenants 
from his personal inclinations and experience. Whether he holds the balance 
fairly between landlords and tenants is, however, an open question; very 
likely he would say that landlords and their advocates are more articulate than 
tenants and therefore the balance must be redressed by emphasising the tenants’ 
case at the expense of the landlords’ case. 

Taking the book as a whole, it can fairly be said that its reliance on 
“context”? material successfully provides its main strength and interest. 
Nevertheless it is a legal work, as the series requires. To blend a description 
of the context skilfully with an exposition of the law is no easy matter; and the 
author, borne along by his sympathies and experience, may not have fully 
succeeded in achieving so much a compound as a mixture. A striking fact is 
that Chapter 3, entitled “Introductory Legal Issues,” starts on page 103, 
about a quarter of the way through the text. The previous chapter, entitled 
“The Extent of Rent Act Protection,” is a lengthy one which itself deals with 
the law, despite the fact that “introductory legal issues” aro still to come—a 
curious sequence. Nevertheless the chapter is a meaty and interesting one that 
effectively takes the reader through the principal statutory provisions and the 
leading cases in which they are interpreted, together with observations and 
comments quoted from the Francis Committee and other relevant “ context” 
sources. Presumably non-lawyers can benefit from this as information and 
narrative, while lawyers can benefit from it as an exposition of authorities; and 
it is a tribute to Mr. Partington that the chapter works well enough on both 
these levels at once, 

The following chapter, however, deals with fundamental matters which 
lawyers and non-lawyers alike would do better to have considered first, such 
as the technical phraseology of the law of landlord and tenant: “term of 
years,” “demise,” “reversion,” “assignment,” “sublease” and so forth. 
Here the lawyer is probably better served than the non-lawyer, because the 
technicalities are tackled at the level of the former rather than the latter, 
who must either sink or swim, buoyed up by tho author’s directness of approach 
and the narrative content of the various extracts quoted from leading cases, 
yet weighed down by the quantity of those same extracts. Similar comments 
may be made about the next chapter, on the legal requirements concerning 
the creation of leases. 

The chapter on rent regulation recovers more of a balance between law 
and background material (including substantial statistical tables). Here, it 
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should be noted, readers of both kinds will find themselves faced with a sym- 
pathetic account of the “fair rent ” system quoted from Professor Donnison 
side by side with a terrific attack upon that system quoted from the late 
Professor Pennance; Mr. Partington leaves his readers to reflect on the inter- 
action of these doses of oil and vinegar without any comments to assist them. 
The succeeding chapters, on other financial protections, on repairing obligations, 
and on security of tenure and harassment, revert to a strongly legal treatment 
at the expense of “ context.” 

The last chapter, on council tenancies and housing associations, swings back 
to “ context ” material and relies greatly on quotations from other authors, 
official reports and interested organisations such as Shelter and Justice. It deals 
very thoroughly with various aspects of housing management (see, in particular, 
the curious conduct of one housing authority in Devon, referred to on p. 388), 
tenant participation, homelessness, and rehousing. It ends with a somewhat 
brief discussion of housing associations which government policy is now 
thrusting hopefully into the forefront of the housing struggle. One particular 
association is shortly described; but a critical general view of such bodies 
and their effectiveness would be of crucial interest at the present time. 

The book is well-produced in a readable format; though this reviewer protests 
at the relegation of all references to the end of it. At £6 (imp) it is reasonable 
value for these outrageously inflationary times. But tenants are likely to think 
more highly of it than landlords are. 

Kerra Daves. 


Kemp AND Kemp: THE QUANTUM OF DAMAGES IN PERSONAL INJURY 
AND FATAL ACCIDENT Cams. By Davip A. MclI. Kemp, QC., 
assisted by Derrick TurnirF, JOHN M. C. Moxom and RICHARD 
W. Seymour. Fourth Edition. Two Volumes. [London: Sweet 
& Maxwell. 1975. Vol. 1: xxxiii and 431 pp. Vol. 2: Loose-leaf. 
£45.] 


WHEN the first edition of this important work appeared In 1954 it was widely, 
and justifiably, welcomed as a pioneering one: there was no previous text which 
provided such an abundance of information and details of so many awards of 
damages. All who had to deal with claims, insurance officers, for instance, as 
well as lawyers, quickly acknowledged its merits; and, as the Law Commission’s 
Report on Personal Injury Litigation observed, Kemp and Kemp is these days 
nearly always seen on the fudge’s bench. In 1954, the authors proposed that 
in assessing damages judges should look at comparable awards. They suggested 
that fury trial for this sort of case was unsuitable. Decisions in the Hght of 
previous awards are now commonplace; and Ward v. James [1966] 1 Q.B. 273 
really ended the role of furors—rarely exercised admittedly—in deciding damages 
in death and injury cases. 

These and certain other changes in practice and in the general approach 
to problems of assessment may properly be taken to show not only the 
influence of Kemp and Kemp but also the most helpful readiness of the authors 
—copiously and penctratingly manifested in this edition—to come to grips 
with the difficult questions that can arise from taking account of such 
matters as overlap of damages. There is criticism of some recent Court of 
Appeal decisions. In Smith v. Central Asbestos Co. [1972] 1 Q.B. 244 the 
decision of the trial judge to award less for pain and suffering and loss of 
amenities of life because he bad awarded high sums for future loss of earnings 
was upheld. The authors express the view that the award of high damages for 
loss of future earnings is no reason for reducing the damages for pain and 
suffering and loss of amenities. The Law Commission is of the same mind 
and has exemplified its criticiem thus: 


July 1976] REVIEWS 489 


“The loss of a leg in terms of suffering and lost amenity is the same 
for a man with a high salary as for a low-wage earner (or for the victim 
such as a housewife who earned nothing) and both should, in justice, 
receive the same amount for their non-pecuniary loss.” 


Jefford v. Gee [1970] 2 Q.B. 130 laid down general principles to be applied 
in considering the interest payable on damages in personal injuries and 
fatal cases. The present edition of Kemp and Kemp deals with a difficulty arising 
from the court’s assertion that payment into court, and costs, should have no 
regard to interest. If the plamtiff wishes to take out a sum paid into court but 
if the defendant refuses to pay any interest on it the plaintiff is faced with 
the dilemma that upon a strict reading of the Court of Appeal judgment in 
Jefford v. Gee by taking the money out he gets his costs but not his interest, 
whereas if he proceeds to trial he gets his interest but risks paying the defend- 
ant’s costs from the date of payment-in, if the award is leas than the sum paid 
in. This unfair situation was considered in supplements to the previous edition 
of this work, and the authors now take justifiable satisfaction from the support 
they recetve from the important—but scantily reported—decision of the 
Court of Appeal in Butler v. Forrestry Commission (1971) 115 S.J. 912. The 
way out of the dilemma is by writing an open letter to the defendant emphasising 
the problem of the interest and by producing that letter to the judge if the 
award of damages is, in the event, for a lower amount than the payment-in. 
The judge could then exercise his discretion under Order 22 and that dis- 
cretion would be in the plaintiffs favour because the defendant would have 
acted unreasonably. 

Kemp and Kemp has a impresstvely wide scope. There is much useful 
guidance on such matters as the incidence of tax, the incidence of benefits 
and on medical reports. Volume 1 now covers the aspects that do not suffer 
change so much as the actual awards. Vol. 2 is loose-leaf and the first release 
of pages for that volume is dated October 29, 1975. All those concerned 
in the preparation of this edition are to be congratulated on making available 
to the legal profession a textbook which can aptly be described as a model of 
its kind. 

FLORENCE O’DONOGHUE. 


COMPENSATION AND REHABILITATION. By Haroitp Luntz [Butter- 
worths. 1975. xv and 157 pp. including index. £4-05.] 


Compensation and Rehabilitation is a commentary on the ill-fated Australian 
National Compensation BIL Of course, in retrospect, the author may be seen 
to have made a rash assumption, that the Bill would be passed by the Australian 
Parliament and come into effect on July 1, 1976. Indeed, throughout the 
book, he refers to the “ Act” rather than the “Bil.” Nor is he able to 
incorporate all of the many amendments to the Bill which have already been 
made. Despite these obvious handicaps, the work is most useful and successful 
and will have a lasting value. It deals comprehensively with the many issues 
with which a system intending to replace the tort action by a social insurance 
scheme must grapple, and perhaps points the way for our own Pearson Royal 
Commission, though the reviewer will abstain from making any rash assumptions 
about that. 

Tho first chapter places the Bill in its historical context, and summarises its 
Philosophy: the acceptance by society of responsibility for the consequences 
of injury, sickness and death, not only to wage-earners, but for all members of 
the community; and that this responsibility should be secured by the most 
efficient means economically. This involves 2 repudiation of the fault, and 
also of the adversary, system. There is Httle discussion here of the no-fault 
alternative adopted widely in the United States of America. The author shares 
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the convictions of the two Woodhouse reports that, at least in the Australian 
context, the social insurance scheme is the method of satisfying the philosophical 
and economic demands of the problem. 

Chapter Two analyses the defects of the present system. The readers well 
acquainted with the voluminous literature on this, particularly Professor 
Atlyah’s monograph on accident law, will find little new here but it provides 
an excellent and concise account of the relevant issues. The remainder of 
the work is taken up with a description of the Bill, and the problems raised 
by it. The object of this review is to consider Mr. Luntz’s contributions to the 
discussion rather than comprehensively to analyse the Australian proposals. 
Comments will therefore be limited to certain salient features highlighted in 
the author’s own account. 

He expertly overrides the manifold difficulties raised by the phasing of 
implementation of the proposals over four different stages (a process necessi- 
tated by the uncertainty whether society could afford to cover comprehensively 
sickness as well as injury). Mr. Luntz agrees with the Committee that only in 
limited circumstances should benefit be payable in a lump sum rather than 
by periodical payments (notwithstanding the objections made in our Law 
Commission’s Report). When it come to definitions of “total incapacity,” he 
is lees happy with the Bill’s failure to relate the criterion of “incapable of 
work” to the clatmant’s own personal aptitudes (cf. our own National 
Insurance and Supplementary Benefit Act 1973, s. 5 (1)). He also criticises the 
proposals for dealing with partial incapecity. If temporary, no benefit (even a 
reimbursement of expenses) is payable to self-employed and unemployed 
persons. Much effort and money is spent in the common law system in attempt- 
ing to prophesy the impact of a partial injury on future earning potential. The 
interesting solution proposed by the Australian Bill is arbitrary but reasonable: 
earners to receive a percentage (assessed according to the degree of their 
incapacity) of 85 per cent. of the average weekly earnings; for non-earners the 
equivalent proportion is 60 per cent. But in both cases, the Secretary of State 
would have discretion to increase the sum where “‘ having regard to the extent 
to which the person’s personal efficiency and ability to lead a normal life have 
been impaired by reason of his incapacity,” the benefit payable is “ less than it 
should be.” As Mr. Luntz wisely points out, this may act as an encouragement 
to exaggerate disability, and thus impair rehabilitation. 

In cases of death, benefit would be payable to de facto widows: a welcome 
development, but an inevitable possibility to be considered is that of de facto 
polygamy. The Bill indeed makes provision for “two or more widows,” but 
the total payable might not exceed the amount payable if there had been only 
one. The traditional tendency to underestimate the widower’s loss is unhappily 
perpetuated: he might recover only if he was dependent in a financial sense 
on his deceased wife. Why is it assumed that a housewife’s services are 
negligible? Mr. Luntz suggests that the widower be paid the reasonable cost 
of employing a housekeeper in appropriate circumstances. 

The penultimate chapter provides an account of the proposed administration 
of the scheme. This includes the novel obligation on the Secretary of State 
“to act with as little formality and technicality and with as much expedition 
as the requirements of this Act and a proper consideration of the real merits 
and justness of the claim or matter permit.” It is interesting to speculate how 
a court would deal with an application for mandamus to enforce this 
obligation. Finally there is discussion of a number of miscellaneous matters, 
including the constitutional problems involved, apparently left unresolved on 
the demise of the Bill. It remains to be seen what will happen under the new 
government. Meanwhile, one can only express one’s gratitude to Mr. Luntz 
for this scholarly and readable account of the issues involved. 


A. I. Ogos. 
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BULLEN AND LEAKE AND JACOB’S PRECEDENTS OF PLEADINGS. Twelfth 
edition. By L H. Jacos. [London: Sweet & Maxwell. 1975. cxc 
and 1376 and (index) 90 pp. £25 net.] 


ODGERS’ PRINCPLES OF PLEADING AND PRacrick&. Twenty-first 
edition. D. B. Casson and I. H. Dennis. [London: Stevens & 
Sons, 1975. xli and 540 and (index) 20 pp. £7 net.] 


‘WHEN the fourth edition of Bullen and Leake appeared in 1882 the system of 
Pleading had been enormously changed and simplified by the Judicature Acts 
of 1873 and 1875. Henceforth the parties need only plead the material facts 
on which they relied instead of pleading the legal results of those facts. The 
‘question was raised whether there was a place for a volume of precedents 
just to plead material facts. The Law Times greeted the fourth edition as “ the 
venerated Bullen and Leake,” and rightly so, because, as Master Jacob 
observes in his preface to the present edition, accurate, clear and intelligible 
pleadings are not the less essential because the legal results of the matters in 
them need not be pleaded. 

Master Jacob approached his task in planning this edition with proper 
veneration for the traditional form and content but decided that he should 
undertake an exhaustive revision. The traditional Bullen and Leake emphasised 
the division of actions into those of contract and tort. This classification has 
now been discarded and what has been done is to divide pleadings into State- 
ments of Claim, Defences and Subsequent Pleadings. Furthermore, it was 
‘desirable to provide for some new subjects like Confidential Information and 
Negligent Misstatements. 

One of the most valuable attributes of the work has been the copious annota- 
tion. This has been brought up to date and some obsolete matter has been 
excised. So, in the section on Negligent Misstatements there are useful refer- 
ences to Hedley Byrne & Co., Ltd. v. Heller & Partners, Ltd. [1964] A.C. 
465, in which the House of Lords considered the circumstances In which an 
action might lie for a negligent, though honest, misstatement where damage 
was occasioned by the breach of duty to take care. 

In a Foreword, Lord Denning (who was co-editor of the work in 1935) 
writes that the wise practitioner has always had at hand the latest edition. 
‘That is absolutely right and Master Jacob is to be warmly congratulated for 
the learning and industry that he has shown in making available to the 
profession a superb work. 

Odgers is primarily a book for students, and it is an indication of its 
standing that this is the twenty-first edition of the text which William Blake 
Odgers wrote in 1891. Among the statutes which have now had to be included is 
the Administration of Justice Act 1970. The present editors havo also included 
a useful new appendix on advice work. 

FLORENŒ O'DONOGHUE. 


THE EUROPEAN CONVENTION ON Homan RicuTs. By Francis G. 
Jacoss. [Oxford: Clarendon Press. 1975. 286 pp. £7-25.] 


SEPTEMBER 1975 brought the twenty-fifth anniversary of the signing in Rome 
of the European Convention for the Protection of Human Rights and Funda- 
mental Freedoms, usually known as the European Convention on Human 
Rights. Only since November 1974 have all 18 member States of the Council 
of Europe ratified the Convention and even now Cyprus, France, Greece, 
Malta and Turkey do not accept all the provisions of the agreement while 
Great Britain from time to time makes noises to indicate that she may not 
renew her declaration recognising the right of individuals to petition the 
European Commission. This latter display of “taking the ball home,” last 
demonstrated in 1974, should be seen as an indication of the way in which the 
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European machinery is making itself felt and causing some discomfort within 
the Contracting States while a “full house” of ratificatians manifests the 
confidence that the European Commission has established by its careful and 
delicate dealing with the applications it has been called upon to consider. 

The European Commission has now disposed of over 6,000 applications from. 
individuals and States and a large body of jurisprudence has grown up not only 
in relation to the procedure of the Commission and Court but also with respect 
to the substantive provisions of the Convention, and it is here that Professor 
Jacobs’s book will prove most worthwhile. Part II of the work, which takes 
up a majority of the text, analyses the rights contained in the Convention and. 
the interpretation of its substantive provisions by the Commission and the 
Court. The author writes that “ any presumption that treaty obligations should 
be interpreted restrictively since they derogate from the sovereignty of States 
is not applicable to the European Convention,” in view of its object and 
purpose. However, until very recently, the Commission has seen the need 
to tread warily in order to convince the member States of their good faith 
and, it is submitted, interpretation that is too far out of line with the basic 
rights as seen in 1950 will soon earn the wrath of Governments and maybe 
eventual non-co-operation. Enterprising interpretation is splendid as long as 
the Commission realises how far it can go and when the time for extension 
of the Convention is arrived at. 

Be that as it may, the European Commission is doing valuable work not only 
in interpreting human rights provisions for the benefit of academics but also 
providing a potential source of reference for the United Nations machinery 
which should be set in motion in the near future, This book then has filled a 
great need for an up-to-date commentary on the work of the Commission 
and Court which is increasingly the study not only of students of European 
Law and International Law but also of legal practitioners who are finding 
themselves more and more involved with potential applicants. 

Part three of the book deals with the restrictions and limitations on the 
rights contained within the Convention itself and provides a useful survey of 
the way in which the Commission and Court have interpreted these restrictions 
which many have said to be one of the major weaknesses of the Convention. 
Jacobs does not hesitate to point out those decisions where the Commussion’s 
Teasoning can be criticised but the overall impression from this most com- 
petent consideration is that the framers of the Convention were justified in 
the [imitations which they included. 

The proctdure before the Commission and the Court is dealt with under 
Part four which is devoted to remedies while a brief final section considers 
results and prospects. 

The problem of publicity and notification of recent decisions and juris- 
prudence is one which the Council of Europe strives hard to overcome. How- 
ever, the English lawyer is not always satisfied with literature that is aimed at 
a general European readership and will welcome a book such as the present 
one which is written predominantly for the British market but which displays 
a shrewd understanding of English law in Europe and foresees the possible 
long term consequences of this branch of European Law. 

RALPH BEDDARD. 


THE EUROPEAN CONVENTION ON HuMAN RicHTs. By FREDR. CASTE- 
BERG. [Sijthoff-Oceana Publications Inc. 198 pp. $16.50.] 


Proressor Casteberg was a member of the European Commission of Human 
Rights for 10 years which makes him well qualified to add to the ever growing 
literature on the European Convention on Human Rights. This book, a trans- 
lation from the Norwegian, aims at “ outlining the Convention and its protocols 
Nos. 1 and 4.” It is primarily a survey of the working and substance of the 
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Convention (up until the end of 1973) through the case-law and practice of 
the Commission, Committee of Ministers and the Court. The book con- 
centrates upon those cases with some particular “legal or political interest.” 
Applications for the Commission were already over 6,000 at the time of 
publication so it is inevitable that some interesting cases are excluded. It is 
however regrettable that the, then, non-publication of even the Commission’s 
Teport means that the Golder case is mentioned only briefly in footnotes. It is 
also possible to argue with the conclusion that it would “lead too far” to 
analyse fully the ftve leading cases on the interpretation of Article 5 (3). Here 
the criteria adopted by the Commission to decide whether time in detention 
is “reasonable” are fully quoted (p. 99), and the Court's differing approach 
indicated. However, the cases and results reached by the Commission and 
Court are then only Usted. A full discussion here of even one of these 
cases would have highlighted the jurisprudence on this point. 

The case-law is used throughout to illustrate the interpretation given to 
the Convention; the book is primarily descriptive and only the brief conclusion 
attempts to evaluate the effectiveness of the Convention in protecting the 
rights of the individual. The book is a “simple introduction” to the European 
Convention but the further references and bibliography considerably extend 
its usefulness to the student. This is counter-balanced, however, by several 
features which make it difficult to use. There is no case-list, nor even a general 
index. This is a particular handicap in view of the fact that many of the 
cases are mentioned in several different contexts. Cross-references are given in 
the footnotes but these are to be found at the end of each chapter so are hard 
to refer to speedily. The convention is not included in an appendix. Some 
misprints have found thelr way into the English version and, finally, it is of 
course now two years out of date. 

C. M. Carmnmn. 


European COMMUNITY Law IN THE UNITED KINGpoM. By 
LAWRENCE COLLINS. [London: Butterworths. 1975. xxv and 
170 pp. £7°80.] 


Tue avowed object of this book is a fairly limited one; it is “to indicate the 
relationship between Community law and national law, particularly in the 
area of direct applicability; to show how Community law is to be applied by 
the courts of the United Kingdom and how they work in conjunction with 
the European Court in Luxembourg; and, finally, to indicate the avenues of 
challenge to Community acts.” The work is divided into four chapters, the 
first dealing with Community law and its relationship with national law and 
international law (pp. 1-21); the second dealing with Community law as part 
of “ United Kingdom ” law (pp. 22-63); the third with the relationship between 
national courts and the European Court (pp. 64-130); and the fourth with 
the judicial review of Community acts by the Court of Justice (pp. 131-165). 

The book is soundly researched and provides an authoritative statement of 
the subject-matter included. Nevertheless, one or two criticisms might be made 
both of the substance of the work, and of its scope. 

One is somewhat surprised to read (p. 15), of the European Communities 
Act 1972, that “the technique of the Act is not revolutionary, whatever its 
political effects may be.” Since normal practice in the United Kingdom has 
long been to enact Treaty provisions in the form of a Schedule to an Act of 
Parliament (and only to enact those which Parliament thought apt to be 
invoked in the Courts, seo, e.g. Schedule 1 to the Diplomatic Privileges Act 
1964), one is at a loss how to describe the technique of ss. 2 (1) and 3 (1), 
if not as revolutionary. 

Your reviewer must confess to being less than happy with the author’s 
treatment of direct applicability (Chap. 2). It cannot be right to deal with this 
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topic, at considerable length, without even mentioning the direct applicability / 
direct effect dichotomy, or at least referring to Jan Winter’s landmark article 
in 1972 Common Market Law Review (p. 425. Cited with approval by the 
Advocate General in Case 31/74, Ex p. Filippo Galli [19715] ECR. 471. Cf. 
Mathijsen, 2nd ed. p. 5. For recent discussion of the dichotomy, see Vol. 125, 
N.LJ. 575, (1975-76) 1 E.L.Rev. 51). Confusion on this matter perhaps leads to 
the author’s somewhat dismissive view of the question whether or not Article 
177 of the EEC Treaty “ is one of the Treaty provisions conferring direct rights. 
Whether it does is largely academic.” If one regards direct applicability /direct 
effect as synonymous, as Mr. Collins apparently does, Article 177 obvioualy 
does pose problems of classification, since (a) the Article does not of itself give 
rise to rights in individuals which national courts are bound to safeguard, and 
yet (b) the competence of English courts to refer to the European Court is 
bestowed directly by the Article (Ord. 114 simply providing a procedure 
facilitating the exercise of the competence). A satisfactory solution may be to 
regard Article 177 as directly applicable, if not directly effective. Ord. 114, 
r. 1 defines an “order” as “an order referring a question to the European 
Court for a preliminary ruling under Article 177 . . . etc.” (emphasis added). 
The Order thus assumes the legal efficacy of the latter Article for English 
courts. If thig assumption is unfounded, the implications are hardly academic. 

On the matter of references under Article 177, one is perhaps inclined to 
quibble with the author’s conclusions as to the validity of appeals against 
decisions to refer (Ord. 114, rr. 5 and 6; see pp. 76, 97-101, esp. 101, 117). 
Mr. Collins concludes, in effect, that although the matter is not free from 
doubt: (a) Ord. 114, rr. 5 and 6 are valid; (b) apparently, guidelines such as 
those laid down by the Master of the Rolls in Bulmer v. Bollinger [1974] Ch. 
401 may provide legitimate grounds for interfering with the exercise of 
the discretion of an English court; and (c) in view of the European Court’s 
statement in Case 146/73, Rheinmuhlen etc. [1974] E.C.R. 139 (Mr. Collins 
inadvertently cites the slightly earlier Rheinmuhlen decision of January 16, 1974, 
Case 166/73, [1974] E.C.R. 33) the Court of Justice will “in an appropriate 
case”? recognise the right to appeal in the national courts against a decision 
whether or not to refer to the Court under Article 177. The important 
question is, of course, which occasions are appropriate, and which are not, Your 
reviewer would adduce the following propositions: (1) Article 177 bestows a 
discretion directly upon national courts; (if) the conditions for the exercise of 
this discretion are to be defined exclusively in terms of Community law; (ii) the 
statement in Rheinmuhlen (Case 146/73) indicates that national appeals are 
not ruled out per se; (ty) it follows that national appeals are permissible on the 
question whether or not the national court has in fact exercised its discretion 
in accordance with the rules Gf any) of Community law; (v) it follows from 
Rheinmuhlen (Case 166/73) that it is not open to national courts to invent 
their own rules for the review of national courts’ discretion whether or not to 
refer—this principle casts considerable doubt on the applicability of the 
Bulmer guidelines, or any other guidelines formulated without benefit of a 
Court of Justice ruling, for that matter; (vi) an appeal against a national 
referral decision would seem to be permissible where it is besed upon a mistaken 
view of relevant national law. 

It would seem to follow that Ord. 114, rr. 5 and 6 are capable of applica- 
tion both in conformity with, and in opposition to, Community law. Whether 
or not a particular national appeal is “ appropriate ” will, it is submitted, turn 
on consideration of the principles outlined above. 

Mr. Collins’ willingness to grapple with the difficulties raised by provisions 
such as Article 177 must be welcomed. Thus the author’s discussion of the 
application of Article 177 (3) of the EEC Treaty in the EngHsh context (pp. 
104-106) provides a brief but valuable contribution to the solution of this 
important issue. It would perhaps have been helpful if the author had 
indicated how he reconciled his view in the text (p. 105) that the “final 
court” for the purposes of Article 177 (3) be considered that from which 
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there is no appeal as of right, with the footnoted opinion that the decision 
of Commissioner Monroe on the interpretation of Article 177 G) in Re a 
Holiday in Italy [1975] 1 C.M.L.R. 184, represented a “‘ sensible approach ” 
(a view which your reviewer shares). 

The matters discussed above represent virtually the only points of sub- 
stantive criticism the present writer would venture to make of this book. As 
indicated supra, by and large it provides a reliable and well-researched guide 
to the subject-matter included. A doubt remains as to its scope. Does Collins 
provide anything new? It must be pointed out that most aspects of this 
work have already been dealt with elsewhere, cither in introductory texts, or 
in the many articles on the subject. One wonders whether this book is likely 
to be squeezed out between, on the one hand, more comprehensive introductory 
texts, and, on the other, books of narrower scope on substantive Community 
law. 

Derrick WYATT. 


COMPENDIUM OF CASE Law RELATING TO THE EUROPEAN COM- 
MUNITIES 1973. By H. J. Eversen, H. SPERL, and J. A. USHER. 
[Amsterdam/Oxford: North Holland; New York: American 
Elsevier. 1975. xv and 304 pp. £27-70. ] 


Tue French and German versions of Sperl and Eversen have been well known 
to European lawyers for a decade, and now J. A. Usher, Law Clerk at the 
Court of Justice, has prepared an English language edition for the year 1973. 
In the words of the Preface, the work “ contains both extracts from judgments 
from the Court of Justice of the European Communities delivered during 
1973, and summarised decisions of national courts which appear to be of 
interest, arranged in chronological order under the provisions of Community 
law to which they relate.” A word of further explanation is perhaps necessary. 

The substance of the book is divided into four parts; I—General Part; 
Tl—Buropean Economic Community; D—Staff Regulations of Officials of the 
European Communities; and [V—Procedure. Use of the work may be illustrated 
by reference to Title Il, predictably the largest section. In the Contents, Title 
U is divided into 54 numbered items. Item I, entitled “ Treaty,” is followed by 
divisions, as follows: 

—Principles (Art. 2,3 and5)...p. 15 

—ElHmination of customs duties (Art. 9, 10, 12, 13) for secondary legislation, 
seo6....p. 15 

and so on, through the Articles of the Treaty. 

Item 2 deals with an Association Agreement between the EEC and Greece, 
and items 3 to 53 inclusive deal, in chronological order, with Community 
legislation considered by the Court of Justice, or national courts, in the course 
of 1973. Item 54 is a subject heading—the Common Customs Tariff, and there 
are page references to decisions on the various chapters. 

Suppose one is interested in locating decisions of the European Court, or 
of national courts, on the subject of free movement of workers. Under item 1, 
“ Treaty,” of Title II, one finds an entry “ Free movement of workers (Art. 48) 
(or secondary legislation, see 4, 5, 19, 38, 51),” and the page reference 36. 
When one turns to page 36, one finds, first of all, under the heading of Article 
48, an extract from a decision of the Court of Justice, complete with docket 
number and E.C.R. reference. Turning now to Part V of the book—Case List: 
Court of Justice of the European Communities—one is able to locate tho 
Court’s decision with the help of the docket number. The case list provides the 
full name of the case, the question referred to the Court of Justice (where 
appropriate), the date of the request (where appropriate), the date of judgment, 
and, for good measure, the E.C.R. reference once again. 

Turning again to page 36, one finds, in addition to an extract from a 
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decision of the Court of Justice, an extract from a decision of a national 
court, the Bundesarbeltsgericht. The case is cited by court, date, and case list 
no.—G21. Turning to Part VI of the book—Case List: National Courts—one 
finds under G (Germany) 21, the German case no., the name of the parties, 
relevant notes (guch-as the fact that the national court made a reference to 
the Court of Justice for a preliminary ruling) and a national case reference, 
where available. 

It will be recalled that the original entry under item 1 referred to several 
other items for case law on secondary legislation (see supra). One must repeat 
the process with each item. 

Once one has mastered the method of this book, its potential usefulness 
becomes apparent. Lord Mackenzie Stuart, in his Foreword, describes consult- 
ing Sperl and Eversen as “an cesential step in the solution of the majority of 
problems facing the Court.” Although the book obviously provides a quick and 
convenient method of assembling judicial material for research purposes, it of 
course covers only the year 1973. One can only look forward to the fulfilment 
of the hope expressed in the Preface that an omnibus English edition for the 
years 1953-72 will appear in the foreseeable future. 

Derricx WYATT. 


MEGARRY’S MANUAL OF THE Law OF REAL Property. Fifth ed. By 
P. V. Baker. [London: Stevens & Sons Ltd. 1975. 610 pp. inc. 
index. £6 paperback; £10 hardback.] 


For land law students and teachers accustomed to the Cheshire or Megarry 
and Wade style, this work offers a full, yet more concise, modern summary 
of the law. This new edition is, of course, up to date, and so, for example, 
provides a good brief account of Rent Acts legislation as affected by the Rent 
Act 1974. More of the obsolete material has been deleted, although not yet 
enough. The problem now about works of this kind, in spite of their virtues 
of comprehensiveness and clarity, is that there is no room to place the rules 
in their social setting, to examine in detail the reasons for changes which occur 
in the law and to assess their effectiveness. Many land law courses in Universities 
today are moving away from technicality and detail, where no longer socially 
or practically significant, towards broader more simplified exposition, coupled 
with greater attention to the working of land law in modern society. As yet, 
however, there is still a sufficient demand for this kind of treatment to merit a 
welcome to this latest Manual 


A PRACTICAL GUIDE TO CAPITAL TRANSFER Tax. By Hupa WILSON. 
[Oyez Publishing. 1975. 180 pp. incl. index. £4-75.] 


THERE is no problem in identifying the readership aimed at by this book. It is 
expressly stated to be intended for the practitioner. In view of this it is, at 
first sight, strange to find that the book does not deal with tax planning. This 
omission is justified by the writer in the Preface, when 

general tax planning advice that can be given tends to be of the simple and 
qualified character which has already appeared in the Press.” In addition, it is 
stated that tax planning advice is best given individually. In fact, on reading 
the book, the decision not to deal with tax planning becomes more under- 
standable for it is really a general introduction to the law relating to capital 
transfer tax. As such it fulfils its purpose. It is clear and concise and deals 
with all the main provisions of the Finance Act 1975 relating to capital transfer 
tax. It is thus a work, not for the specialist, but for the practitioner who must 
have a working knowledge of the new tax. 

J. SAUNDERS. 
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SOME ECONOMIC ASPECTS OF THE 
SETTLEMENT PROCESS: A STUDY OF 
PERSONAL INJURY CLAIMS 


I 


“A SETTLEMENT,” Atiyah says, “is a business bargain in which the 
plaintiff sells his claim .. . for what he can get and the buyer buys for 
as little as he has to pay.” One important consequence of the com- 
mercial nature of this transaction is that what is received in a claim 
in settlement is by no means what the courts would necessarily 
award. Moreover, claimants in minor cases of personal injury receive 
a much higher proportion of their losses than those involved in 
more serious cases. Perhaps the clearest evidence so far available to 
support this latter flnding comes from the survey of road accident 
costs and payments carried out in Michigan in the early sixties. 
Losses defined as purely financial (that is, excluding psychic loss 
such as pain and suffering) were compared with recoveries from 
all sources: 


“ When the economic loss was under $1,000, the chances were 
quite good that it would be paid for with something left over for 
chic loss. But when the loss was a crushing one—over 
10,000, for instance—it was very rare that the tion even 
came close to matching economic loss. Two-thi of the 
persons with such severe losses received less than a quarter of 
their economic losses, with no consideration of psychic losses. 
This contrast is all the more striking when one reflects that 
the psychic losses are probably greatest in the cases of death 
and permanent total disability, which produce the large 
economic losses.” ° 


This disparity is even more marked when sources of financial 
support such as personal insurance are excluded, and tort recoveries 
alone are considered. The following table compares the distribution 
of settlements in cases in Michigan where less than 25 per cent. of 





1 P. 8. Atiyah, Accidents, Compensation and the Law (London: Weldenfeld and 
Nicolson, 2nd ed., 1975), p. 277. 

2 A. F. Conard et al., Automobile Accident Costs and Payments: Studies in the 
Economics of Injuries Reparation (Ann Arbor: University of Michigan Press, 1964), 
p. 179. See also ibid. Fig. 6-14, p. 197, and the discussion by Atiyah at pp. 276-280. 
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the economic loss was recovered (again, excluding psychic loss). It 
shows that those with the higher losses are more likely to bear a 
higher proportion, and therefore a much higher absolute amount of 
their loss themselves than those with smaller losses. > 


Percentage of Michigan Claimants 
Receiving Less Than 25 per cent. of Loss ° 


Losses under $5,000 Losses over $5,000 
From Tort Claims 11:5% 51 % 
From all sources 18 %* 45:5% 


* Includes cases where no recoveries were made, 


These findings are also supported by those of a much larger survey 
conducted in America in 1969 for the Department of Transportation.* 
The only English evidence known to us provides similar results. In a 
small survey conducted in Oxford by Donald Harris the financial 
losses recovered in 72 serious road accident cases in the Oxford 
area were as follows: 


Percentage of Losses Recovered in 
72 English Road Accident Cases * 
Loss * Average Percentage of Loss Recovered Number in Sample 
£ 1- 250 162% 36 
£ 251- 500 137% 13 
£ 501-1,000 113% ‘ 7 
£1,001-£5,000 60% 10 
Over £5,000 27% 6 
All 127% 72 


* Excludes cases where no money was recovered. As with American data, 
losses exclude “ psychic ” loss, whereas tort recoveries include an element for 
pain and suffering. 


The similarity of the findings in English and American jurisdic- 
tions is not surprising, in spite of the differences in legal practices 
(of which the most marked for our purposes are probably the 
existence in America of the contingency fee method of paying legal 
fees and the use of juries rather than judges in deciding the level of 
awards of damages). We shall argue that these results are the out- 
come of rational economic behaviour in the face of the risks and 





mi 


3 Those figures are derived from tables appearing in Conard et al., pp. 179-251. 

4 U.S. Department of Transportation Automobile Insurance ‘and Compensation 
Study, Automobile Personal Injury Clatms, VoL I (Washington, D.C.: G.P.O., 1970), 
Table v8, p. 50. 

5 These figures are derived from the data produced in the course of the research 
for (but not appearing fn) the “ Report of a Pilot Survey of the Financial Consequences 
of Personal Injuries Suffered in Road Accidents in the City of Oxford during 1965,” 
by D. R. Harris and S. J. Fart (unpub tonr 20a). AT caset ee in hio tabio 
involved elther permanent disability or resulted in more than six weeks off normal 
Bee dn: tho. report Ore valo: of- fiodical servicoe; t9 eich 
case havo been excluded in these cakulations. 
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delays involved in litigation. Risks and delays are common to both 
jurisdictions.* 

In attempting to analyse data relating to financial settlement it is 
important to bear in mind the distinction between awards of damages 
made by courts and settlements reached outside court. It is of course 
well known that only a very small proportion of personal injury 
claims result in an award of damages by the courts, the vast majority 
being settled informally before this stage is reached. In one survey 
conducted in England, for example, it was discovered that only two 
to three per cent. of claims were determined by judges.’ As a further 
illustration, the London Transport Board informed the Committee 
on Personal Injuries Litigation (the Winn Committee) that each 
year it receives about 5,000 personal injury claims. Many of these are 
not pursued; of the remainder, some 3,000 are settled. In only about 
100 cases are proceedings begun and only about 25 of these actually 
reach trial.® 

When a claim is pressed through to judgment the level of damages 
assessed by the judge is designed to make good the full amount of 
the loss (or a proportion of it in cases where contributory negligence 
is established) including, where appropriate, non-pecuniary loss.’ 
Recent evidence has shown, however, that although they purport 
to award full compensation, judges may in fact be under-estimating 
economic losses, usually because of inappropriate use of the discount 
rate with regard to inflation and other variables.?° The substance 
of this discussion and of the subsequent analysis takes as given a 
court award as representing a level of compensation which may be 
regarded as “ proper ” or “ fair.” We shall try to show that economic 
analysis can explain in the first place why, if court awards are 
regarded as being “fair,” the majority of cases settled out-of-court 
will be settled for sums often substantially less than a court would 


* This is not to suggest, however, that certain differences in American legal 
practice and procedure are insignificant for our purposes: seo, for example, note 36 
belo 


wW. 

7 T. G. Ison, The Forensic Lottery (London: Staples Press, 1967), p. 155. 

8 The Report of the Committee on Personal Injuries Litigation (London: H.M.S.O., 
1968), Cmnd. 3691, para. 116; further evidence is available fram North American 
studies. In the Michigan survey it was found that of claims involving serious injury, 
proceedings were begun in only 26 per cent. of the cases; and in only 5 per cent of 
claims was a trial actually begun: Conard et al., pp. 183-184, Fig. 6-1. Similarly, in 
a survey carried out in New York, it was found that of about 193,000 claims made 
each year only 3-6 per cent. went to trial, and the majority of these were settled 
before judgment: M. A. Franklin, R. H. Chanin and I. Mark, “ Accidents, Money 
and the Law: a Study of the Economics of Personal Injury Litigation” tn Dollars, 
Delay and the Automobile Victim (Indianapolis: Bobbs-Merrill, 1968), pp. 38-40; see 
also A. M. Linden, The Report of the Osgoode Hall Study on Compensation for 
Victims of Automobile Accidents (1965), Chap. V, table V—4. 

* In many furisdicttons, juries make awards of damages, and in many jurisdictions 
no power to apportion damages for contributory negligence exista. 

10 R. Kidner and K. Richards, “ Compensation to Dependants of Accident 
Victims,” : The Economic Journal, Vol. 84, No. 334 (1974), p. 130; H. Street, 
Principles of the Law of Damages (London: Sweet and Maxwell, 1962), pp. 131-134 
gives some numerical examples of the effect of inflation on actual awards. See alto 
Ser “ Inflation and the Law,” South African Law Journal, Vol. 92, Pt. 1, p. 
31 (1975). 
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award, and secondly why the amount expected will be correspond- 
ingly smaller the higher the loss. We shall also attempt to show 
why the apparent generosity on the part of insurance companies in 
dealing with small claims is also explicable in terms of rational 
economic behaviour. 

i 


A number of claims are settled by individuals without legal assistance 
although the majority of claims are probably settled with the help 
of a solicitor or trade union.’ In order to reach a decision on 
whether to accept an offer, the claimant needs some notion of what 
his claim is worth: this means that the legal adviser has to make 
some predictive judgment of what a court would do if confronted 
with the case. There are two dimensions to this prediction; the first 
is an assessment of the strength of the claimant’s case on liability; 
the second, a forecast of the quantum of damages. A lawyer has to 
contend with probable outcomes here, though on the question of 
quantum he is not likely to be without some sense of the judicial 
tariff © from his experience, his acquaintance with other members 
of the profession, his knowledge of current judicial practice and 
study of the various publications which report the amounts awarded 
as damages. The potential costs in pursuing a claim further also need 
to be weighed up in the light of the probable results of a court 
judgment, 

There are two major reasons why the great majority of claims 
are settled rather than resolved by judgment of a court: the cost to 
the individual who wishes to pursue a claim for damages to its 
ultimate conclusion in the courts, and the risks involved in doing so. 

It is a familiar fact that the costs of legal action provide an 
incentive to settle out-of-court. Let us take a simple model where 
the claimant sues for damages. Both the claimant and the defendant 
will have in mind a sum which they think the judge is likely to 
award.’? These may or may not be the same amounts. Similarly, 
each party must anticipate the possibility of paying some costs, 
cither as a result of losing the case, when liability for paying all the 
costs may fall on the losing side, or because a successful party may 
not recover all his costs.* Consequently the claimant will not settle 
out-of-court for an amount lower than the damages he expects less 
the amount of costs for which he anticipates he may be liable, while, 


11 Attyah, p. 263. 

13 Since Jefford v. Gee [1970] 2 Q.B. 130 judges have been required to divide 
damages between separate heads in order to assess the appropriate interest payable 
but the law reports do not always reflect this practice. 

13 In practice, obviously, the claimant’s expectations about costs and damages 
(and probably the defendant’s also) are substantially or wholly shaped by his legal 


allocation of costs are discussed on page 503. 
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by analogy, the defendant will not pay more than damages plus 
costs. This is little more than an elaboration of the familiar situation 
where the possible advantages to be gained from litigation have to 
be offset against the costs of failure. If costs were zero, litigation 
would be expected to occur whenever the claimant’s expectation 
of the judge’s award exceeded the defendant’s. Imposing costs on 
one party or both widens the bargaining limits so that court pro- 
ceedings only occur now if the claimant’s estimate of damages less 
his estimate of costs exceeds the defendant’s estimate of damages 
plus costs. This is a much less likely eventuality than that the 
claimant’s estimate of damages is greater than the defendant’s.¥* 

This type of analysis can be extended to take in the different pro- 
cedures for awarding costs and for estimating the level of damages,‘ 
but the simple model is useful first, in revealing the influence of 
costs on promoting out-of-court settlements; secondly, in establishing 
one of the maim criteria determining the width of the bargaining 
limits, that is, the range between the lowest sum that the claimant 
will accept, and the highest sum that the defendant will pay. What 
this conventional analysis lacks is the ability to comment on where 
within this range the bargain will be struck and, in particular, 
whether settlements are consistently likely to favour either claimant 
or defendant. 

In terms of the determinants of economic behaviour, however, 
this simple model is also deficient in two other respects. First, 
decision-making about the use of legal action in personal injury 
cases does not necessarily amount to a once-and-for-all determination 
as to whether to go to court or to settle. The process of pre-trial 
negotiation consists of a sequence of decisions to be made by 
claimant and defendant and their advisers about the amount offered 
in settlement, whether it should be accepted or whether the claimant 
should hold out for a higher offer. What is perceived to be an 
appropriate offer of settlement may vary if circumstances change: at 
every point the costs and benefits of pursuing the case further must 
be assessed. Each decision point can be represented by the expected 
value of continuing with the legal process; in other words, at various 
stages the appropriate estimates of damages and costs probably 
change. 


Delay 


One of the most important factors likely to affect a claimant’s per- 
ception of the value of pursuing the case further is the delay likely 





16 This analysts is described more fully and extended by Alan Friedman in “ An 
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to be involved. So far as the ordinary plaintiff is concerned, delay 
is costly since he receives no compensation until the case is settled 
(except sick pay or social security benefits or, occasionally, an 
interim payment where liability is not in dispute), while as a result 
of his injury his various expenses may be increased and his earning 
power possibly reduced.” “Even the most meritorious claims,” 
according to the Winn Committee, “ weaken in geometrical pro- 
gression with the passage of time.” '* In contrast, the defendant’s 
insurance company may not find it costly to delay settlement, 
depending on the rate of interest to be charged. 

The problem of delay is usually dealt with by the courts by 
charging interest on the award from the date of the accident.* If 
the force of delay is to be minimised this interest rate should not 
only be high enough to prevent the defendant from gaining by delay, 
but should also be high enough to ensure that the claimant ‘is not 
forced to settle quickly because, for example, of the high rates at 
which he Has to borrow in the meantime. The latter rate is more 
difficult to estimate since. it will vary between individuals—some 
will not want to borrow, while others will be unable to borrow even 
if they want to. For insurance companies, however, a different rate 
may be appropriate; for example, it could be argued that the rate 
ought not to be based on minimum lending rate (as at present) but 
perhaps the rate of inflation if payment is normally made out' of 
current income.** Whether the interest rate currently used by the 
courts is too high or too low could be deduced from evidence which 
suggested that either claimants or defendants were consistently 
responsible for delay.”* ko fi ; 

There is evidence from the United States that the practice of many 
insurers is to delay settlement. Some insurers will acknowledge that 
causing delay can be a deliberate 'policy in certain circumstances. 
Ross, for example, quotes a senior official in a large insurance 
company who said: i 








17 H. L. Ross, Settled Out of Court: the Social, Process of Insurance Clams 
Adjustments (Chicago: Aldine, 1970), p. 140. 7 

18 Para. 191. Tho Committee reported that many plaintifs could not wait for 
thetr cases to be tried and settled as a result for inadequate sums, iltustrating the 
point by reference to a widow who for this reason accepted £2,000 less than her 
counsel advised her was proper (pare. 77). ` 

19 The payment of interest on damages in personal injury cases was established 
in Jefford v. Gee (see above, note 12) and varies according to the different heads 
of damages: see A. I. Ogus, The Law of .Damages (London: Butterworths, 1973), 
pp. 99-103. Unlike most commercial interest peyments, interest on damages in 
personal Injury cases is tax free. 

20 This is not to suggest that the rate of inflation is necessarily the appropriate 
rate, but merely to illustrate that there are other rates of interest which may be more 
effective In promoting a “ fair ” settlement. - s ' 

21 The finarictal advantage to be gained through'the use of an inappropriate Interest 
rate may of course be only one reason for delay. It is frequently alleged that one 
of the causes for delay ‘in reaching settlement is doubt about the claimant’s medical 
condition. However, even in fatal accldeht cases—when medical factors are 
-trrelevant—delay seems to be commonplace; the ‘Winn Committee expressed surprise 
at the time taken to reach settlement in such cases (para. 197). 
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“I consider delay an appropriate tactic when there are no 
other means of resolving claims lacking in merit or involving 
unreasonable demands.” * . 


Rosenthal observes that insurers can also earn generous interest 
rates. Furthermore, “ many of those insurers who resist settlement 
most doggedly tend to have smaller cash reserves, a smaller staff, and 
a smaller margin of profit,”** which suggests that some firms’ 
survival may depend upon delayed payments for the maintenance 
of their cash flows. 


Attitude to risk 


The second deficiency in the model outlined on page 500 is that it 
ignores the fact that the points in the sequence of decisions which 
comprise the settlement process represent a set of lists of alterna- 
tives, of which the estimates of damages and costs represent some 
sort of “ most likely outcome,” and that behaviour varies in quite 
predictable ways according to the confidence which the parties have 
in their assessments of the damages and costs involved. 

Uncertainty concerning the amount of damages arises both from 
doubts about liability and from the difficulty in making a precise 
estimate of the quantum if liability is proved. Similarly, uncertainty 
concerning costs arises not only from the difficulty in predicting the 
costs in advance but also from their dependence upon the outcome 
of the case and whether or not a payment-in has been made; in 
some cases where a payment-in has been made the allocation of costs 
may be the most important factor in determining whether or not 
an offer should be accepted,™ but in others, where the claimant is 
supported by a trade union, costs, so far as the individual is con- 
cerned, may be of little significance.” Costs are also unlikely to be 
significant where a claim for damages is substantial and there is 
no reasonable doubt about liability. Many claimants are legally- 
aided,** in which case all the risks connected with costs fall on the 
defendant who has much less to gain from going to court unless a 
payment into court is made.*’ In this case the legally-aided plaintiff 


22 Ross, p. 225. Row interviewed sixty-seven adjusters employed by companies 
operating in New York State and Pennsylvania. 

233 D. E. Rosenthal, Lawyer and Client: Who's in Charge? (New York: Russell 
Sage, 1974), p. 81. 

M The procedure and significance of the practice of payments into court are 
discussed on pp. 506-508. 

35 In a sample of cases recently studied by Michael Zander, court proceedings 
took placo in 21-0 per cent. of legally-eided cases, and 16-6 per cent. of others: 
“ Costs of Litigation—a Study in the Queen’s Bench Division,” Guardian Gazette, 
June 25, 1975. (The text of the right-hand two columns on p. 680 of Zander’s article 
was muddled in printing. The correct text is avaflable from Michael Zander at the 
London Schoo! of Economics.) 

2¢ In Michael Zander’s study (see note 25) 53 per cent. of his sample were not 
Jegally-alded. 

*7 A successful defendant may recover costs from public funds where the plaintiff 
ts legally-alded, but the defendant would normally have to show financial hardship. 
See the Legal Aid Act 1974, s 13 and Hanning v. Maitland (No. 2) [1970] 1 AN 
ER. 812 
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will generally run the same risks as unassisted claimants since the 
costs of both the defendant and the legal aid fund may be deducted 
from the award if it is less than the payment-in.”* If legal aid is 
dependent upon a contribution being made by the claimant, how- 
ever, the claimant may have to contribute to the defendant’s costs 
if he loses.2* In this case, therefore, even the legally-aided claimant 
will be worried about costs. In the following examples, costs are 
treated arbitrarily; it is assumed that the unsuccessful claimant will 
have to pay costs and that they represent a significant proportion of 
his original claim. 

Suppose the claimant thinks he will be awarded between £9,000 
and £11,000 (plus costs) then the conventional approach suggests that 
he will not accept anything below £10,000 (the average of £9,000 
and £11,000).*° The attitude of most people, however, is to accept a 
smaller certain sum immediately rather than continue in an uncertain 
situation with the expectation of the outcome of a higher—but less 
certam—sum. This risk-averse behaviour is familiar in more 
commonplace financial affairs. Hence investors reduce their risks 
by buying a selection of shares rather than concentrating their assets 
in the one which they think is most likely to yield the most, and by 
buying life insurance at actuarially unfair prices (that is, prices 
above the odds). Individuals differ in their attitudes towards risk 
but it is consistently observed in financial markets that the greater 
the risk the smaller the alternative certain sum which is acceptable. 
Moreover, risk-aversion increases as the proportion of wealth or 
income at stake increases, suggesting that risk-aversion increases as 
the size of the claim increases. 

If risk-aversion exists in ordinary financial markets then there is 
no reason to suppose that it is absent in the settlement process. 
Systematic evidence is difficult to produce since there is no market 
in legal claims. Even so, lawyers experienced in personal injury 
litigation frequently discuss claims in terms of risk. The following 
example illustrates the way in which attitudes towards settlement 
might vary according to the risks: suppose a claimant thinks that 
there is an equal chance that a court will award either £9,000 or 
£11,000, he may then be prepared to accept as little as £9,750 (less 
than the average of £10,000), rather than risk receiving as little as 
£9,000. A settlement of £9,750 reflects a small discount compared 
with that expected if the range were greater owing to, for example, 
a plea of contributory negligence. If a claimant were confronted 

28 Cook v. S. [1967] 1 All ER. 299. 

2® An unsuccessful plainttf who is legally-alded may be required by the court to 
make a contribution to the defendant’s costs over and above his contribution to his 
own costs. The additonal amount is determined “ having regard to all the circum- 
stances.” See the Legal Ald and Advice Act 1949, s. 2 (2) (e). 

30 This approach (ie. the definition of probabilistic estimates) is discussed in 
Alan Friedman, Stanford Law Review, Vol. 22 (1969), pp. 75-76, 92. An individual 
is likely to be thinking in terms of figures concentrated In the middle of the 


range; put graphically, he is likely to be thinking tn terms of a peaked curve, rather 
than a range: see Fig. 1 in the Appendix. 
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with alternative outcomes, say, of £5,000 and £15,000 he might 
accept £8,000 rather than the average of £10,000 to avoid the risk of 
receiving as little as £5,000. (The discounts chosen in these examples 
are, of course, quite arbitrary; in practice the size of the discount 
would vary according to the sums involved, in terms of the absolute 
amount of the claim and the amount relative to the claimant’s total 
wealth, and according to an individual’s attitude to risk.) 

It might be argued, however, that insurance companies are also 
risk averse. But the purpose of insurance is to transfer an individual 
risk to an institution where a large number of risks are pooled. The 
effect of the institution’s attitude to risk on the settlement process 
is described by Ross as follows: 

“ By taking many such gambles in litigating large numbers of 
cases, the insurance company is able to regard the choice 
between certainty and the gamble with indifference.” *? 


Each claim represents a very small proportion of the company’s 
wealth, although an element of risk aversion may appear where 
very large sums are involved.*? Over an accounting period, therefore, 
so far as an insurance company is concerned, claims become more 
or less predictable. 

Most claims, then, are small claims from the insurance company’s 
point of view although they may be substantial in terms of any 
claimant’s wealth. This results in an asymmetry in attitudes to 
settlement (except where the claim is regarded as small by the 
claimant as well) described by Aubert: 


“ Generally speaking there will often be asymmetry between 
the parties, insofar as the suit is a regular, calculable element 
in business operations for one of them and a unique event for 
the other. It means that the former will be . . . much less 
deterred by the likelihood of losing individual cases.” 33 


This asymmetry in the bargaining situation arises from the fact 
that there is only a market in liabilities and not in claims, that is to 
say, individuals cannot sell their claims to large risk-neutral 
institutions. 

It is not only lawyers who are aware that the existence of risk 
will encourage claimants to accept offers that are unfair in the 
actuarial sense. American insurance adjusters themselves openly 
exploit it, as Ross discovered.™ A description of the means of 
exploiting risk to achieve the maximum discount was put forward 
in a training seminar for American insurance adjusters and sub- 
sequently published in a paper called “ Creating risk in negotiation 
and settlement techniques ”: 

31 Ross, p. 214. 

22 This is more likely to be true of fire insurance than of employers’ liability, 

33 V, Aubert, “ Courts and Conflict Resolution,” Journal of Conflict Resolution, 
Vol. 11, p. 45 (1967), quoted in Ross, p. 214. ` 

34 Ross, p. 215. 
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“In discussing the merits of a settlement the adjuster should 
always be specific, and, if possible, pinpoint those areas that 
will most likely create doubt and uncertainty on the opposing 
side . . . Creating doubt . . . is the focal point of good claim 
negotiations.” °° 
And again: 

“A proper offer: . . is that amount of money which transfers 
the uncertainty of an adverse verdict from the adjuster back to 
the attorney. The amount should be less than the attorney 

_ probably believes the case is worth, but it should be a sufficient 
amount to cause the attorney to seriously reflect on the matter. 
Therefore the attorney will accept the offer, not because he feels 
that it is adequate, but because he recognises that settling the 
case at that figure represents the most prudent means of 
eliminating the uncertainty of the outcome of the case at the 
hands of a jury.” ** i 


Determinants of the extent of risk 


There are many obvious ways in which risk necessarily exists—or 
can be made to exist—in the settlement process. In a number of 
cases, for instance, there may be medical doubts about the prognosis 
of the claimant’s-condition or injuries and the extent to which they 
will respond in the future to treatment. One method of creating 
risk, however, deserves special attention, namely payment into 
court. The position in English law is that under this procedure the 
defendant pays into court a sum which the claimant can take in 
full settlement of his claim. If, however, the claimant pursues his 
case in court and is awarded less than the sum paid in, he pays all 
the costs incurred from the date of the payment. While it is true 
that this procedure could encourage reluctant insurance companies 
to make an offer over and above the offer that would be made if the 
system did not exist, this is likely to be outweighed by the effect of 
the increase in risk to the claimant since it enlarges the range of the 
possible net awards due to the uncertainty associated with the 
allocation of costs.?” 





settlements. 
juries take the fee into account when assessing damages, a factor not considered 


English judges. 

37 An explanation of the reason for this can be found in J. Phillips, K. O. 
Hawkins and J. Flemming, ‘Compensation for Personal Injuries,” The Economic 
Journal, Vol. 85, No. 337, pp. 129-134, at:p. 131 (March 1975). The position is 
illustrated in the Appendix to the present article at Figs. 2 and 4. 
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This point may be illustrated by reference to the example on 
page 504. Suppose an offer of settlement is made of £9,200. The 
claimant’ will refuse it. Let us assume this sum is then paid into 
court. The claimant now runs the risk of having to pay costs if the 
award is less than this and as a result the range of possible awards 
after costs becomes very distorted. Let us assume that total costs 
of both parties are £2,000 **; it is impossible for the claimant to 
receive a net sum of between £9,200 and £7,200 (£9,200 less £2,000). 
The claimant is placed in a difficult position, especially as the risks 
are so great; the result is likely to be that an offer much less than 
the expected court award (£10,000 in the example) will be accepted. 

Some lawyers certainly seem to be aware of the additional gamble 
involved so far as the claimant is concerned where a payment into 
court is made. Denning L.J., for example, once put the problem as 
follows: 


“ A judge nowadays does know what amount has been paid 
into court, and it is icularly galling for a judge, whose 
mind may have been fluctuating between £750 and £1,000, to 
find that because he chose the lower figure, the plaintiff not only 
gets merely that lower figure, but also has to pay much of it 
away in costs to the defendant. Knowing how close a thing it 
was in his own mind, he does not want a plaintiff to suffer 
because the payment into court happens to exceed the amount 
he awards.” ** 


Similarly, a member of the Winn Committee, Mr. Robin Thompson 
(a solicitor) did not mince words in his minority report: 
“Reference has been made to this part of litigation being treated 
as a ‘game.’ It may be a game for everyone else and it may be 
a purely financial matter for everyone else, but it certainly is 
not a game for the injured person.” +° 


He went on to observe that: 


“... there are some who would strongly argue that the entire 
system of payment into Court should be abolished and that 
its continuation only results in plaintiffs being forced to under- 
settle their claims.” 4! 


The Winn Committee itself, however, thought that the system of 
payment into court had encountered little criticism in general,“ 
though it did, interestingly enough, report that “ strong representa- 





38 The round sum of £1,000 for each party was selected on the basis of Zander's 
figures for plaintiffs costs: 


No. Average Median 
Contested cases 12 £1,027 £806 
Formal hearings n £1,323 £977 
Settled cases 460 £464 £435 


Guardian Gazette, June 25, 1975 (table 5). 
39 Finlay v. Railway Executive [1950] 2 All BR. 969, 972. 
40 Report by Mr. Robin Thompson, para. 12 (Winn Committee, p. 160). 
41 Ibid. para. 134 (Winn Committee, p. 183). 
42 Winn Committee, pera. 511. 
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tions ” had been received on the side of defendants for the retention 
of the system.” 

The system of payment into court raises difficulties not only 
because there is an asymmetry in the two parties’ attitudes to risk, 
but the extent of the risks themselves is greater for the claimant. 
The only risk the defendant runs is of paying in more than the 
relevant court award. The claimant, on the other hand, has the 
additional risk associated with the allocation of costs and this 
aspect can assume enormous importance in medium-sized cases. 

This discussion, however, has overlooked two important factors. 
First, it assumes that costs are known precisely, whereas they them- 
selves are subject to uncertainty. Secondly, it assumes that there 
is relatively little dispute about the amount of damages expected. 
In this latter case the amount of damages expected may be 
particularly uncertain where a counter-plea of contributory 
negligence is involved. Let us return to the example on page 504 
where we have assumed that the claimant thinks it equally likely 
that he will receive either £10,000 (if contributory negligence is 
not established) or £5,000 (if it is). Uncertain costs and contributory 
negligence increase the risk to the claimant still further, leading 
to a situation which is even more difficult to react to rationally than 
the one already described. In practice this could lead to the accept- 
ance of particularly low offers. This position is illustrated at Figures 
3 and 4 in the Appendix. , l 

We can only speculate as to the size of the risk discount but there 
is evidence that the combination of costs and risks’ may lead to 
a discount of up to 50 per cent. of a potential court award. Michael 
Zander has recently analysed the size of awards for damages in 
over 600 taxed bills of cost in cases of personal injuries litigation 
appearing in the Queen’s Bench Division. He found that: 


“In London the average in contested cases was £10,962 against 
£5,102 in settled cases; outside London the figures were £4,740 


against £3,660.” 4 





presumably ber 
limitation of actions and this fund offers an opportunity of providing at least some 
compensation. Cases which are decided in court may not necessarily be similar to 
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Moreover payments-in were made in 41 per cent. of all cases and 
of these 90 per cent. were accepted. In only 22 per cent. of the con- 
tested cases, however, were payments-in made. As expected, there- 
fore, Zander’s evidence shows that a higher proportion of cases are 
settled when a payment into court is made than when it is not, as 
is the intention of the system. What is also clear from the awards 
made in contested cases where a payment-in has been made is that 
damages are generally higher than the payment-in: in 16 of the 18 
cases cited by Zander the award exceeded the payment-in (some- 
times by a substantial amount), and the two cases in which it was 
less were in some sense exceptional. The first was a very small claim 
(payment-in: £472; award £350) where relatively little was at stake; 
in the second case the final, low, sum was awarded on appeal, the 
court at first instance awarding very substantially more than the 
payment-in (the payment-in was £3,683; the first award £12,025, 
reduced on appeal to £2,060). These findings suggest that although 
payments-in may encourage a settlement to be made they do so by 
reducing the sum acceptable to the plaintiff, rather than by 
encouraging the defendant to make a “ proper ” offer. One implica- 
tion of these findings is:that a system which leads to high costs, 
combined with the procedure of payment into court, may contribute 
more to the creation of risk to the claimant than any of the tactics 
normally employed by defendants. 


Bargaining 
Even if there is a gap between the lowest sum acceptable to the 
plaintiff and the maximum that the defendant is prepared to pay 
there is no reason why the claimant should not try to settle at a 
point above his minimum.“ But it may be expected that the stronger 
party—that is, the party with greater resources of money and 
experience—will do better in bargaining: the stronger party (cer- 
tainly in those cases which do not involve trade unions or legally- 
aided claimants) is the defendant’s insurance company. Moreover 
it may be worthwhile for insurance companies to fight some cases 
as far as the courts even at some extra cost to themselves, as a matter 
of policy, to demonstrate their bargaining stance to potential claim- 
ants. For example, although the defendant’s insurance company 
should have been prepared to settle in our first example for anything 
less than £10,000 plus costs, it may prefer to fight the case and pay 
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that amount (rather than settle for, say, £9,500), to show that 
claimants cannot expect, in general, to be offered a sum anything 
like as. high as the top of the bargaining limit: Some claimants, 
however, have the power to act in a similar fashion. There is 
evidence that some financially-aided litigants, particularly those 
assisted by trade unions, are often authorised to fight cases which 
may not be successful just to impress upon the insurance companies 
that claims are not lightly discarded for fear of paying costs.** 

An important factor in the relative strengths of the two sides is 
the legal representation which they receive. Ross’s study showed 
that smaller claims on the whole received higher payments when 
the claimant was legally represented than when the claimant handled 
the case himself.‘’ In this country, it has been alleged that the size 
of the discount involved in settling may depend as much on the 
experience of the plaintiff’s solicitors as on the facts of the case.** 
In criticising the profession on this pomt the Winn Committee has 
suggested where the balance of power lies in negotiation: 

“Too many firms are without adequate and appropriate staff 
to undertake personal injury cases which are not so simple to 
conduct as they imagine. We can recall a time when a similar 
delusion prevailed amongst newly fledged barristers, but it did 
not obtain with insurers.” ** 


Ia 
While this analysis may explain why the larger the claim the smaller 
the settlement it does not suggest why small claims may be over- 
compensated. The situation here is rather different since recourse to 
the courts is seldom a real possibility because of the costs involved.** 
There are two points to make. First, since only a small proportion 
of his wealth is at stake, a claimant is therefore less likely to be 
risk-averse where a small sum is involved."' Secondly, insurance 


46 Legally-alded claimants, of course, are not subjected to the same degree of 
risk about costs as those who have to bear the costs of litigation themselves (see 
note 29). Legally-aided claimants also comprise a not insubstantial proportion of all 
Claimants: see note 25. 


47 Ross, p. 167. Unrepresented claims received average settlements of about $250; 


ee ee ee en parsoni, Mary: mork Hayo niach; better 
machinery for dealing with claims. 
48 Atiyah, note 62, pp. 604-605. Seo also Zander, New Law Journal, July 3, 1975, 
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companies may see such cases as something of a nuisance to be 
settled quickly because administrative costs may be very high relative 
to the size of the claim. Thus high payments may be made relative 
to the losses involved. High payments may even be made where 
liability would probably not be proved at all. In terms of our 
model, then, since there are no risk discounts but an asymmetry in 
costs (those for the insurance company being higher than those for 
the individual), it may be possible for the claimant to press the 
insurance company to the top of its bargaining limit, which is up to 
damages plus costs (see p. 500). Moreover, if the defendant settles 
he may recoup money by withdrawing a no-claims bonus or 
increasing future premiums. The claimant in the small claims case, 
then, is in a position to be able to negotiate a settlement above the 
expected damages.** 
IV 

If it is accepted that risk plays a significant part in the under- 
compensation of cases involving large claims and if on policy 
grounds it is considered desirable to correct the present situation, 
then there are three possible remedies which would ensure that the 
majority of claimants receive sums in settlement approximately as 
large as the amount a judge would award in court. The first two 
possibilities preserve the tort system. The first of these is a remedy 
suggested by economics and it aims to change the bargaining limits 
in the claimant’s favour. 

We have defined the bargaining limits for the claimant as 
damages less costs, less a risk factor, and for the defendant as damages 
plus costs. Let us suppose that the bargaining limits for the claimant 
are: 


£5,750 (£7,500 (claim) — £1,000 (costs) — £750 (risk discount)), 
and for the defendant are: 
£8,500 (£7,500 (compensation) + £1,000 (costs)). 


In order to shift these limits we could add a bonus which the 
claimant will receive if he is successful. By increasing both the 
claimant’s and the defendant’s bargaining limits by the amount of 
the bonus a higher level of settlement will be obtained. It might 
be thought that the bonus would act as a significant incentive for 
claimants to press a much larger proportion of claims through to 


š For example, supposo both parties think that the appropriate award is £100, 
(D, = D, = £100) and that both aro risk neutral. Costs, however, are higher for 
the defendant than the claimant, £100 and £50 respectively. The bargaining limits are 
therefore: 
for the claimant: L, = £100 — £50 = £50 
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trial. This, however, is not the case. The addition of a bonus does 
not affect the bargaining relationship of the two parties: litigation 
will still only take place if the claimant thinks he will gain more 
from going to court than the defendant. For example, suppose the 
lowest sum the claimant will accept is £6,900 and the defendant is 
prepared to pay up to £7,000, litigation will not follow—a settlement 
will be reached instead. Suppose, however, that a bonus of (say) 
£1,000 would be added by the court, then the lowest sum the 
claimant will now accept is £7,900 while the defendant will be 
prepared to pay up to £8,000. Again litigation will not result, but 
instead the claimant will receive between £7,900 and £8,000 rather 
than a sum between £6,900 and £7,000." Since the major com- 
ponent in many claims is economic loss the bonus could be seen as 
a proper financial reward for the costs, risks and delays involved in 
recovering compensation. It is difficult to determine the size of 
bonus which would be needed to bring settlements out of court up 
to the level of court awards, but such evidence as is available 
suggests that it might be a sum of up to 50 per cent. of the actual 
award." 

To introduce such a bonus would, of course, be a considerable 
legal innovation—an innovation which would be viewed as a serious 
departure from the principles of compensation embodied in the law 
of torts." 

A second possibility would be to make it legal to sell claims as 
well as liabilities. If a competitive market existed then anyone who 
had a claim could sell it to the highest bidder for a price which 
would equal the actuarially fair value of the claim, less an amount 
for the administrative costs of collection. Institutions dealing in 
such claims would be on a par with insurance companies in terms 
of size and attitude to risk, and in terms of bargaining strength. 

If these remedies fail to commend themselves to lawyers—as they 
almost certainly will—and the tort system continues to operate in 
the way described, then the great majority of claimants who settle 
out of court will continue to be substantially under-compensated. 

The third remedy, however, would be to remove the opportunities 
for defendants to exploit claimants’ risk aversion by getting rid of 
the costs, risks and delays associated with the traditional tort claim 
for damages, that is, to abolish the claim im tort and replace it with 
a system of compulsory no-fault or social insurance. The system of 
compulsory “no-fault” insurance has been adopted (in various 


53 Strictly, this is only true if the bonus (B) is a sum known in advance to both 
parties; if tt were a percentage of the damages awarded, as would seem appropriate, 
it wouk normally be true, but B then becomes probabilistic and this introduces some 
difficulties, particularly where payments into court are concerned. ` 

54 See the discussion on p. 508. 

55 See, for example, the discussion by Lord Devlin of the categories of case in 
which an award of exemplary damages is appropriate in Rookes v. Barnard [1964] 
A.C. 1129, 1226-1228. 
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forms) in 24 States in the U.S.A. for the compensation of the 
victims of traffic accidents: benefits are payable, without proof of 
anyone’s fault, by private insurance companies, subject to certain 
ceilings (e.g. $50,000 for economic loss in New York **). All that a 
claimant need prove is that he suffered “ economic loss on account 
of personal injury arising out of the use or operation of a motor 
vehicle in this State,” *’ which means that the injured person is no 
longer subject to the risk of not being able to prove negligence, or 
of having to refute a defence of contributory negligence. 

The social insurance solution has been adopted in New Zealand, 
where a national commission administers a comprehensive accident 
insurance scheme,"* which provides periodic, earnings-related 
benefits * (and certain lump sums) ** for personal injury suffered 
in any type of accident, irrespective of its location or timing. The 
injured person is no longer subject to the uncertainties of proof of 
fault or contributory negligence, nor to the uncertainty of medical 
prognosis, since re-assessment of his medical condition is possible." 
Although in marginal cases there may be doubt as to what constitutes 
an “ accident,” ** the area of potential disputes has been dramatically 
reduced from that left open by the previous common law.** 


JENNY PHILLIPS * 
Kerra HAWKINS ** 





56 New York Comprehensive Automobile Insurance Reparations Act (effective 
from Feb. 1, 1974), s. 671 (1). There is also a limit on the recovery of wage Joss to 
80 per cent. of actual loss up to $1,000 a month for a maximum of 3 years ss. 
671 (1) (6) and 671 (2) (a). 

37 Ibid. s. 671 (2). 

58 The Accident Compensation Act 1972 (as amended in 1973, 1974 and 1975). 
Seo also D. R. Harris, “ Accident Compensation in New Zealand: A Comprehensive 
Insurance System ” (1974) 37 M.L.R. 361-376. 

5° Up to 80 per cent. of a cefling of $200 a week for lost earnings, until retire- 
ment age. 

+ Up to a total of $17,500 for tmpairment, loss of amenities, pain and suffering, 


etc. 

$1 But once a permanent loss of earning capacity has been assessed, the rate of 
benefit cannot be reduced if a person’s earning capacity increases. 

63 Seo the definition in the 1974 Amendment Act. 


law is being examined, of course, by the Royal Commission on Ctvil Liability and 

Compensation for Personal Injury (the Pearson Commission) and has been the 

subject of a Report by Justice, No Fault on the Roads (London: Stevens, 1974). 

Se ond), Research Officer, SS.R.C. Centre for Socio-Legal Studies, 
o 

* LL.B.(Birm.), DiplCriminol., M.A., Ph.D.(Cantab.), Fellow of Wolfson College, 
Oxford, Senior Research Fellow, Centre for Socio-Legal Studies, Oxford. 
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Mr. Ben Hooberman, Mr. Anthony Grabiner and Mr. Ben Hytner, and our colleagues 
Donald Harris, Anthony Ogus, John Kay, John Flemming, and Laurence Ross, 
Visiting Fellow at the Centre. 
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APPENDIX 


Expected damages, net of costs, can be represented by a probability dis- 
tribution, such as curve A in Fig. 1, below: 





£10,000 oxpected award, net of coms 


The vertical axis measures the probability of any particular award and is 
highest at the figure of £10,000 which is the amount the claimant thinks he 
is most likely to receive. The curve is bell-shaped to represent his expectation 
that the probability of receiving a particular sum diminishes as the difference 
Dotwoen: that sim and 210,000; inerces Moet claimants would exchange his 
uncertain prospect for a certain immediate sum in settlement of lees than 
£10,000 and if the distribution were seen as being more like B than A (that is, 
more uncertain, as in the dotted curve), then the acceptable settlement is 
likely to be even leas. 

A payment into court affects the expected net damages as illustrated by Fig. 2. 


£7,200 £10, c\pected award 
tg E net of costs 
in 


gap the diced hare ana the let ad porion hae ote 
lower level since the claimant now has to pay costs if the award is 
less than £9,200: in other words if total costs are £2,000 it is impossible for 
him to receive a net sum between £9,200 and £7,200 (£9,200 — £2,000). It is 
not possible to deduce from observable economic behaviour how rational 


The distribution is further complicated when there is a defence of con- 
tributory negligence, but no payment into court. The situation is illustrated 
as in Fig. 3: the distribution is humped at the levels of damages that aro 
considered most likely, depending on whether or not contributory negligence 
is proved. There could be a third hump at £0 if there is a possibility that no 
liability will be established. 
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Fat 
1f contnbutory nagligence 





Payments into court are not normally made when liability rather than 
quantum is at issue but Fig. 4 illustrates what would happen to the distribution 
if a payment-in of £6,000 were now made: 


Fig 4 


£0 £10,000 expected award 
(£5.000 bess (payment-In) oet of costs 
costs) 


Thus, situations where the riak to the claimant is very great, such as where 
payments into court are made, or where there is a defence of contributory 
negligence or a possibility of no liability being found, could lead to the 
acceptance of relatively low offers. 
Risk, then, widens the bargaining limits L, and L, in the defendant’s favour 
so that negotiations take place between 
L, =D, — C, — R, and 
=D; +C, 

ere and ; represent the claimant and defendant respectively; D., and Dy 
the damages they expect a court would award; C, and C, the costs each expects 
to pay; and R, is the claimant’s discount owing to risk. It is assumed that the 
insurance company is risk neutral. In the example on page 511 these limits are: 
L: = £7,500 — £1,000 — £750 = £5,750 and 
L, = £7,500 + £1,000 = £8,500 
if it is assumed that both parties make similar estimates of the damages award 
and if each party’s risks in respect of costs are assumed to equal £1,000 and 
also if the risk discount is assumed to be 10 per cent. of the expected damages. 
It has been argued on page 509 that an insurance company may be able to 
negotiate a settlement nearer £5,750 than £8,500, posing the question of how 


lead to higher settlements, without increasing litigation. Litigation only takes 
place where 

L, > L, (gee note 15) 

and the addition of a bonus, B, increases the limits of both parties to L, + B 
and L, + B and this Increases the likely settlements. Now litigation takes 


FAULT LIABILITY IN FRENCH AND 
ENGLISH PUBLIC LAW 


Ir is easier to describe a rule than to explain the reasons for its 
existence. The present paper aims not to explain but to describe. 
It has often been stated that France has developed a coherent 
' system of administrative liability whereas England has failed in this 
respect. This paper aims to assess the correctness of this statement 
in the limited area of liability for fault. 

There is, of course, no exact parallel between faute in French 
law, and “‘ fault ” in English law. This has necessitated a complicated 
survey. 

Direct comparison has been rendered difficult, too, by the juris- 
dictional complexities of French law. Administrative tribunals in 
France are competent only m respect of the administrative, and not 
the judicial organ, hence certain “ administrative ” activities, and in 
particular acts of the “ judicial police,” + fall within the jurisdiction 
of the civil courts—a weakness of French law which is often 
ignored. This paper is restricted to the rules of French administrative 
law, and passes-over any rules of civil liability which might be 
applicable and-which might be entirely different.” 

Again, French administrative law makes a vital distinction between 
a fault which is attributable to the service as a whole, or for which 
that service is responsible (faute de service), and a fault attributable 
to the agent alone (faute personnelle).* In the latter case the civil 
courts have jurisdiction. The case law concerning this distinction is 
largely jurisdictional in character, and has been touched on rather 
than explored in depth. 

With this demarcation dispute as its hub, France has constructed 
a theory which attributes administrative liability to the public 
service itself, acting, as it must obviously act, through agents. 
English law in general prefers to move against the individual agent 
as tortfeasor, with the administration vicariously responsible for his 
actions. From these fundamentally divergent attitudes, and from 
the structural differences between the two systems, spring many 
of the differences of substantive law. 


FRENCH Law 
The concept of duty, although the basis of French theories of 
administrative liability, receives less attention than in England.* In 
contrast to England, the duty is laid upon the public service itself, 





1 See note 22 post, p. 519. 
2 Ibid. 


2 These two categories of fault may overlap. 
“4 This is in line with the general attitude of Roman law; see Buckland, “ The 
Duty of Care ” (1935) 51 L.Q.R. 637, 639, 649. 
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rather than the individual agent,’ and consists simply of a general 
duty to administer competently. In the eyes of Duguit the juristic 
basis of this duty was the very nature of State sovereignty which he 
conceived in terms of duty, of public service, and not of rights or 
power.* 

If relatively little discussion is to be found in the French cases of 
the existence or absence of a duty of care, the reverse is true of 
the content of that duty. Fault is seen in terms of departure from 
a standard, or as an empirical course, of conduct, rather than as 
breach of a duty. Any derogation from the requisite standard of 
competence amounts to “a malfunctioning of the public service” 
—the classic definition of fault in French administrative law.’ Thus 
any act which does not conform to the law of the public service as 
expressed in texts * or in unwritten law* may amount to a fault, as 
indeed, may an omission to act. 

As early as 1873 in the famous Blanco decision +° it was stated that 
the liability of the State could be neither “ absolute nor general,” 
but the conceptual basis and scope of liability were not at first clear. 
Initially administrative liability tended to be equated with civil 
liability, hence founded on Article 1382 of the Code Civil. In 1895, 
however, the Conseil d’Etat initiated risk liability in the Cames 
decision.* A disagreement now arose between the writers of doctrine 
as to the justification for, and proper shape of, administrative 
liability. Duguit, who favoured risk liability on the basis of égdlité 
devant les charges publiques and social insurance by the State 
against collective risks, applauded the new development.*? Hauriou, 
on the other hand, while agreeing with Barthélémy that liability was 
based on equity rather than on Article 1382, pleaded with the 
administrative tribunals to clean the slate, and rebuild totally new 
rules of liability based, not on risk, but fault. +? 

In 1905 new light was cast by the Conseil d’Etat on the scope of 





une puissance publique elle est un devoir, une fonction, et non point un droit, VoL IV, 
pp. 460 et seq. 

T Cornu, op. cit., p. 190; Vedel, Droit administratif (5th ed., 1973), p. 366. 

geen EE Tho! Code: of Municipal -Adintnlstration, decńioo: No: 57-657 of May 22, 
19 


* In particular in the principes généraux de droit, unwritten rules imposed on the 
administration by the case law of the Consell d'Etat and reflecting natural law and 
na 

1@ T.C. February 8, 1873; D 1873-3-17. 

11 CE. June 21, 1895; D 1896-365. The plaintiff, a worker in a State arsenal, 
was injured by a power hammer. The accident was unexplained. See McMahon, 
“ Delictual Liability in France ” [1973] 24 N.LL.Q. 491. 

13 Dugutt, Traité de droit constitutionnel (3rd ed., 1921), Vol. III, p. 69, VoL IV, pp. 
460 et seq. Pisker-Kouchner, Le service public dans la théorie de L'Etat de Léon 
Dugutt, 1972, pp. 196 et seq. 

13 S 1900-3-1; also Haurion, Précis de droit administratif (12th ed., 1933), pp. 362 
et seq. and see Cotteret, Le régime de la responsabilité pour risques en droit 
administratif (1964), p. 385. 
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liability in Tomaso-Grecco.* The complainant was injured by a 
shot fired carelessly during a hue-and-cry after a bull which had run 
amok. He alleged that-the shot had been fired by a police officer, or, 
alternatively, that the police service was at fault in failing to keep 
order. The Conseil d’Etat rejected his claim on the ground that no 
such fault had been proved. The government commissioner, M. 
Romieu, added that: ' 


“|. not every error, every act of E every irregularity 

. will necessarily entail the pecuniary liability of the State. 
It is up to the judge to determine in each case if there is a 
fault attributable to the service of such a nature as to entail 
liability... .” =” 


The standard of liability would be computed bearing in mind: 


. . . the nature of the service, the risks and difficulties which 
it entails, the amount of freedom and initiative. necessary for 
its operation; and at the same.time the nature of the individual 
rights affected, their importance, the degree of restraint they 
are obliged to sustain, the degree of protection which they merit, 
and the gravity of the injury which has been inflicted on them.” 


Later cases developed this theme and gradually** a scale of 
liability, ranging from “ fault of particular gravity ” through “‘ gross 
fault” to “simple fault” became established." By 1925, it was 
accepted that a gross fault was necessary before the administration 
would be liable for the police forces, and the justification was stated 
to be that: 


. .. to accomplish the heavy burden of the maintenance of 
public order the police forces must not be hamstrung by 
permanent threats of actions for damages.” ** 


14 C.E. February 10, 1905, Rec. 139; D 1906-831. 15 Ttalics supplied. 
16 Thus Dugult (op. cit., VoL IV, p. 498) could talk lightly of “a tendency to 
Tals Ge Gene Ham (Ge a a een ees ee 
certain gravity,” while Hauriou (op. cit., 374) mentions “a tendency in 
Judgments to demand gross fault.” Ho cites. inter alia, Médé, December 30, 1910, and 
Herrscher, January 9, 1914. 

1T The origins of the scale are obscure. In view of the gradual nature of the 
development, it may simply be a logical extension of the Blanco theme. Hauriot 
attributed its Introduction to the jurisdictional between faute personnelle 
and faute de service (Lepreux CE. January 13, 1899; S-1900-3-1 note Hauriou). 
Hauriou, however, is unusual in thinking faute personnelle and “ gross fault ” to be 
entirely coincident; Douc-Rasy, Les frontières de la faute personnelle et de la faute 
de service en drot administratif français (1963), pp. 31 et seg. An alternative 
dertvation might be Roman law, which, at a late date, and in certain limited 
contexts, distinguished degrees of fault. (See Kaser transl. Dannenbring, Roman 
Private Law (2nd ed., 1968), pp. 152 et seq., and, as to the origin of the distinction 
in Roman law, Buckland, The Main Institutions of Roman Private Law (1931), pp 
300-303.) Traces of the distinction are said by Buckland and McNak (Roman Lew 
and Common Law (2nd ed., 1965), p. 262) to be discernible in the French civil code. 
In respect of quastdelictual liability, as opposed to Habllity for non-performance of 
an obligation Mazeaud and Tunc, Traité théorique et pratique de la responsabilité 
civile (1965), Vol. I, p. 504 expressly contrast the practice of the Cour de Cassation, 
which does not acknowledge degrees of fault, with that of the Consell d'Etat.: 

18 Clef C.E. March 13, 1925, R.D.P. 1925-274 concl. Rivet. Compare Everett v. 
Griffiths (below). 
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Different standards operated in respect of other services according 
to the difficulty of the service. Furthermore, in certain areas 
liability irrespective of fault existed.” 

The modern position is conveniently summarised by Bénoit *°: 
“The general principle is that not every malfunctioning of the 
service constitutes per se a sufficient condition for bringing into 
operation the liability of the administration. It is necessary for 
the fault to reach a certain level of gravity, the level demanded 
varying in the light of the nature of the administrative activity 
in the course of which the damage arose. The system is thus 
characterised by a scale of graded faults in respect of 
administrative activity. . 

In practice the Conseil d’Etat distinguishes three levels of 
gravity of fault: ‘simple fault’ which exceeds small, tolerable 
imperfections; ‘ heavy or gross fault ’ which is that which ought 
never to be committed by an officer of average competence; 
and finally ‘fault of particular gravity,’ or that gross fault 
which is absolutely inexcusable and intolerable in any and every 
circumstance,” 7" 


The police services *? are not today the only area of governmental 
activity where liability depends nominally on gross fault. Apart from 
police brutality and arbitrary detention—which constitute gross fault 
—one can list: hospitals and medical services in respect of medical 
and surgical care; mental hospitals; prison services; the public 
health services in respect of such matters as vaccination, immunisa- 
tion and fumigation; the fiscal authorities ?*; and the fire services.* 
These are considered services which involve risk or danger, or in 
which public good must take priority over private rights.* To these 
must be added certain activities over which the State has only a 
right of supervision.** Finally, Article 11 of a Law of July 5, 1972, 

19 See e.g. Cames (above); Regnault-Desroziers C.E. March 28, 1919, Rec. 329; 
Couitéas C.E. November 30, 1923, Rec. 789. 

29 Droit administratif (1968), p. 710, para. 1294. 

31 In the opinion of Bénolt the third category is fast disappearing, Se ae 


recently it operated in respect of internees in mental hospitals, and the fiscal 
services, See also Vedel, op. cıt., p. 367 and Eyeillard C.E. November 10, 1961, Rec. 





p. 634. 

22 The term “police power” in France is used to cover a wide variety of 
governmental activity, ranging from public order, health, and sanitation, to fiscal 
services or harbour authorities; Simon, “ The Polce Power in France” [1974] 
Kingston Law Review 4. The administrative courts have no jurisdiction over the 
Police judiciare acting under the authority of the judiciary in the investigation of 
crime. They have, however, evor, eee aa ere ie oe 
fae ee ; Vedel, op. cit., pp. 421-435, and 112. The postition ts 

by the rule that, in such cases, the competent civil courts must 
cule tie Ges ae nla te etc AG Te cit, Cas. Cty. November 23, 


24 Waline, Droit administratif (9th ed., 1963), pp. 850 et seq.; Wedel, op. cit., 
p. 368; Rivero, Droit administratif (6th ed., 1973), pp. 267-268. 

25 Though this is an a fortiori argument for liability without fault. 

46 Vedel, loc. cit; Fromont, ‘ The Liability of the State for the Ilegal Conduct 
of its Organs” Max Planck Institute for Public Law (1967) 135, 152. He instances 
local collecttvities and banks. 


520 THE MODERN LAW REVIEW [VoL 39 


makes the State liable for the malfunctioning of the judicial service, 
but only on proof of a denial of justice or gross fault.*” 

Quite apart from its declared function in protecting the State 
from harassing actions in respect of dangerous or onerous activities, 
the limitation of liability by means of the scale had other justifica- 
tions. To demand in situations of urgency, for example, that 
decisions should be free from mere negligence might be “ to demand 
detached reflection in the face of an uplifted knife”; to demand 
of the State that its agents should not be gravely incompetent 
seemed reasonable. 

The concept of gross fault was useful also in distinguishing 
between the faute personnelle of an officer, totally detachable from 
the service, actionable by a suit in the civil courts against the officer 
personally, and a.faute de service, where the action lay against the 
State in the administrative courts.7* Even today, the existence of 
a gross fault may suggest the personal liability of the officer, and 
since the officer may theoretically be asked to indemnify the State, 
this might still be important.?* 

At first, again, the doctrine was used to punish and stigmatise the 
administration—a task which the Conseil d’Etat saw as pecufiarly 
its own and as an extension of its functions in annulling unlawful 
administrative action. Moreau °’ remarks that: 

“ In its original sense, the expression ‘ gross fault” was synony- 
mous with a grave deficiency m the law of the service. The use 
of this formula pointed to the existence of an action which 
ought not to have been carried out by even a mediocre 

rator, and showed that-the actual functioning of the 
service had been notably inferior to that which could normally 
and reasonably have been expected of it.” 


Recently, however, the Conseil d’Etat:seems to have abandoned 
this aspect of administrative liability. 

Finally,- the possibility of demanding from the State a modified 
standard of care, at first sight a privilege or immunity,*! in fact 
enabled the courts to make slow but steady mroads upon the greater 
administrative immunities which existed in the last century,” in 
particular acts of state.** 


37 Vedel, op. cit., 854 (addendum) criticises this provision, since, although it 
establishes ‘that the State is lable in principle, it may have the practical effect of 
substituting gross fault for simple fault tn somo arees. 

18 Douc-Rasy, op. cit., pp. 31 et seg.; Vedel, op. cit., p. 352. Lemonnier C.E. July 
26, 1918; S 1918-1919-3-41 concl, Blum note Hauriou. 

è Laruelle et Deville CE. July 28, 1951 S 1952-3-25; Jeannier C.E. March 22, 
1957, Rec. 196. 

38° Moreau, L'mfluence de la situation et du comportement de la victime sur la 
responsabilité administrative (1956), pp. 132-133. 31 Cornu, op. cit., D. 242, 

3a For example, prior to Tomaso-Grecco the State was not Hable at all in 
respect of the police power.:See below for a similar assault upon the use of 





23; Cornus OF cit: D. 202 Teniarks tiat tbese conflict: violently ee seb 
law. The Consell d'Etat has been remarkably successful in narrowing their ambit: 
Prince Napoléon C.E. February 19, 1875 D 1875-318; Compagnie générale 
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Recently, however, the emphasis of the cases has entirely 
changed. The modern writers criticise the very existence and useful- 
ness of varying standards of fault, and the courts too are tending 
to favour a single standard: that of simple fault. Certainly the 
courts have not shown unswerving consistency in the development 
of their new ideas, but, by a series of “ turning movements ” they 
have achieved a new emphasis. 

Thus originally a finding of gross fault depended on the gravity 
of the error; today, Moreau tells us, 


“. .. the phrase ‘ gross fault’ no longer underlines the gravity 
of the error committed by the ini ion, but, on the con- 
trary, relates to the condition, which is deserving of special 
protection, of the victim. It is no longer a reproach but an 
assessment,” * 


Again Waline remarks that: 


“... in any case in which a man has died, gross fault by the 
police is easily admitted.” * 
French law, in short, has become plaintiff orientated. It has 
replaced its punitive philosophy with a purely compensatory 
approach. 

If this is so, it may be asked whether the multiple standards any 
longer serve a useful purpose, or whether they serve only to com- 
plicate the rules as to public liability,** thus creating uncertainty and 
making prediction difficult. Some modern commentators see a 
tendency simply to interchange the categories of fault. Mazeaud and 
Tunc tell us, for example, that although 


“the administrative judge in certain areas demands gross fault 
or even fault of exceptional gravity, most frequently the judg- 
ments affirm the discovery of a fault of such a nature.” 3" 


Again, Berlia and Morange state that 


“Merely to read the judgments suffices to show us that the 
Conseil d’Etat very often dignified with the term ‘ gross fault’ 
facts which hardly seemed to merit the epithet.” ** 


Another tendency is to replace the requirement of gross fault by 
simple fault.” Long, Weil and Braibant in their casebook * ask if 
the concept of gross fault is not destined to shrink away in this way 
until it finally vanishes. 


d'énergie rediodlectrique C.E. March 30, 1966 R.D.P. 1966. 774 concl. Bernard. 
For a stmilar movement in English law, compere Nissan v. A.-G. [1970] A.C. 179; 
and Burmah Ou v. Lord Advocate [1965] A.C. 75. 

%4 Loc cit , above. 

35 Op. dt., p. 853. 

36 See particularly Street, Governmental Liability (1953), p. 77. 

37 Op. cit., p. 504, note 3. 

38 1950 D. Chr. 6. 

3* This is frequently done by changing the ground of liability. See further below. 

40 Les Grands Arréts Administratifs (Sth ed., 1969), p. 63. See also Vedel, op. cdit., 
p. 328. 
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Case law supports the doctrine. In many of the areas listed by 
Waline ** the need for gross fault has already disappeared, to be 
replaced by liability for simple fault or even liability without fault. 
In those areas where gross fault is still demanded the demand is 
easily met.“ In Nicol the State was held liable’ for the negligence 
of a policeman who shot a billsticker at night while the latter was 
running off. Gazier, in a note, identified'a triple standard of liability: 
for gross fault in principle'and generally; for:simple fault when the 
damage is due to the use of arms or equipment carrying with it 
exceptional risk and when the victim is not a stranger to the police 
operation ‘‘; without fault when the victim is a stranger to the police 
operation. Such a system might be stigmatised as unduly complex; 
yet in reality it has its logic. French law being plaintiff orientated, 
the status of the victim is a significant factor in liability. ` f 

A similar system obtains for prisons and mental hospitals. Fault 
liability has been largely replaced by liability for risk in respect of 
third parties. In Min. ‘de la Justice c. Thouzellier,** the State was 
held liable for offences committed by two young escapers from an 
open prison, and it was stated that liability “ cannot be dependent on 
fault ” but “flows from the very conditions in which the service 
functions,” the existence of open prisons in particular creating “a 
special risk to third parties living in the neighbourhood.” Similarly 
there was liability without fault where an insane person, out on 
licence during a recognised course of treatment, set fire to his 
employer’s property.“ Yet in respect of inmates, liability was until 
recently for “fault of exceptional gravity ” and Moreau remarked 
in 1956 that “the judges have been very reticent in admitting 
liability.” + 

Turning to the public health services, liability for gross fault still 
persists in respect of medical care. Savatier has remarked,** how- 
ever, that the civil law standard: of simple fault and the public law 
standard of gross fault amount in actual practice to one and the 
same thing. The explanation is that the Cour de Cassation, while it 


. never, like the Conseil d’Etat spoke of gross fault, instead 


41 Above, p. 520. 

42 See Moreau (op. cit.), p. 134 and note 264 where he compares the decision 
in Tomaso-Grecco (above) with Legros-Bressay C.E., June 28, 1933, Rec. 700. 

4 CE. April 27, ig J.C.P. 1-1113. 

44 As e.g. someone who attempts to crash a police blockade, or 

45 Fromont, loc. ctt., núpra takes the same point: Ses ian Locchi. 1 1957 D 770; 
Kormann C.E. October 27, 1961, Rec. 602. 

4¢ CE. February 3, 1956, Rec. 49; D 1956-597. See also Min. de la Justice c. 
Trouillet C.E. March 9, 1966, Rec. 201; J.C.P. 1966-0O-14811. 

47 Dép. de la Moselle C.E. July 13, 1967, Rec. 341; D 1967-675. If the parole 
had not formed pert of such treatment proof of gross fault would have been 
necessary (Consorts Stain C.E. 1953, Rec. 29), but it is easily found—see De Bony 
C.E. January 27, 1933, Rec. 135. 

48 Op. ct., p. 137. In Evetllard C.E. November 10, 1961, Rec. 639, however, 
Hability was held to be for gross fault. Vedel, op. cit., p. 367. 

49 Assistance Publique c. Dame Baty, 1953 J.C.P. 1-7706, note Savatier. Leaving 
a clamp inside the patient was held to be a gross fault. 
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declared that carelessness, inattention, or even a failure of 
Clinical judgment, were not necessarily, in the context of 
medical care, faults which involve liability on the doctor’s part. 
This is exactly, it is submitted, what the administrative courts 
mean, though they express it differently, when they ask for a 
gross fault before holding the public services of which the 
doctor is an agent, liable.” 


This was endorsed by the Conseil d’Etat in a case *° in which a dis- 
pute had arisen as to the proper forum for two actions against state 
hospitals. It was suggested that the applicants might be at an advan- 
tage in the civil courts, where they would only have to prove fault, 
not gross fault. The government commissioner commented: 


“In reality the difference is much less considerable than the 
terms ‘simple fault’ and ‘gross fault’ lead one to believe. 
Everyone is agreed that one cannot reproach a doctor with not 
being infallible. The difficulty of his job and the infinite variety 
of human reaction are such that the most careful doctor will 
commit some errors of diagnosis or treatment with fatal results. 
The civil courts will not admit the liability of a doctor to his 
client either, unless it is unequivocal." As the Cour de Cassa- 
tion has expressed it: ‘ Leaving aside negligence or carelessness 
such as anyone may commit, the doctor is not responsible for 
the unfortunate consequences of his treatment unless, havin 

regard to the state of knowledge or to the rules of practice o 

his profession, the carelessness, inattention or ` negligence 
imputed to him show a clear dereliction of his duties.’ (Cass.civ. 
18 Oct. 1937 D.H. 1937 549 et 23 wy 1949 Bull.Cass. 1949, 
p. 740). This is exactly what the-Conseil d’Etat means when it 
employs the formula—perhaps a little too terse and harsh—of 
“gross fault.” We think it desirable that the Conseil d’Etat, to 
avoid sophistry; should abandon: this formula and replace it by 
the less strict concept of unequivocality—or indeed, any other 
more flexible formula which approaches that of the civil 
cases.” 


Other modern cases illustrate the tendency either to fuse gross 
fault with simple fault, to replace it altogether, or to circumvent it. 
In 1964 Savatier contrasted two decisions * of administrative 
tribunals in each of which a child had died of encephalitis during 
vaccination. The first action failed on the ground that no fault 
could be proved, while’ the second succeeded on the ground that 
liability was without proof of fault. Savatier demanded a rationalisa- 
tion of the law, pointing out that subordinate tribunals preferred 
liability without fault, though the Conseil d’Etat demanded gross 
fault. The latter, however, frequently circumvented its own rule by 
attributing the fault to the organisation of the service, where simple 


5° Chilloux et Lsaad-Slimans T.C. March 25, 1957 S-1957-196 conc. Chardeau. 
See for a further discussion ‘Cornu, op. cit., pp. 228 et seq. For a comparison with 
English law see p. 536 below. : 

51 Nettement caracterisée, clearly marked or distinguished. - 

53 T.A. de Nantes et de Lyon (Ascensio et Giraud) D 1964-343. 
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fault sufficed—as in Sec. d’Etat à la Santé Publique c. Dejous.** 
Here the Conseil stated that children who had suffered serious illness 
following vaccination could not succeed without proof of fault, but 
the degres of fault was simple fault, not gross fault. The Conseil 
went on to presume fault from the fact that 7 out of 65 children 
became ill after vaccination, and all were among the first 12 
vaccinated. 

A series of cases concerning liability for the fire service illustrates 
a tendency to blur ‘the distinction. In Ville de Pointe à Pitre c. 
Boulogne ** a fire which had broken out in a hotel spread to the 
complainant’s property due to delay in fighting it. This was attribut- 
able to failure by the commune both to implement their own decision 
to create a supplementary, volunteer fire service, and to open a 
new water main. These omissions were held cumulatively to 
amount to gross fault. In Commune de St. André des Alpes,** the 
fire engine was late in arriving due to mechanical failure, and the 
government commissioner, M. Braibant, thought this amounted to 
gross fault 


“... even though [the commune] could establish, as it main- 
tains, that it had taken all measures in its power to ensure the 


good repair of the firefighting equipment.” 


This, to English eyes at least, is a duty sufficiently heavy to render 
the requirement of gross fault “ a sophistry.” ** Finally, in Commune 
de la Souterraine,*’ failure by a fire service to provide sufficient 
trained personnel to use a long ladder was held to be a gross fault. 
This series of cases, then, lends support to the view that gross fault 
has in all but name been replaced by liability for simple fault. 

The attitude of French law to liability for a failure to act or to 
exercise a discretion is particularly instructive. The existence of the 
general duty to be competent has enabled the courts to evade 
the problems of nonfeasance encountered by English law." A 
characteristic example is Ville du Touquet Paris Plage** where 
school-children were drowned on a bathing beach through lack of 
supervision by the lifeguards. The municipality was liable, by virtue 
of Article 97 of the Municipal Administration code which imposes a 
duty to guard against accidents. The omission of the lifeguard to 





33 S 1958-182. By Art. 10-1 of Law No. 64-643 of July 1, a the State 

to compulsory 
vaccination in a recognised centre, thereby showing a preference for lability without 
ult. 


54 CE. October 14, 1964, Rec. 468. 55 CE. June 28, 1961, Rec. 440. 

5® Compare for example Watt v. Herts County Council [1954] 1 W.LR. 835 
or Daborn v. Bath Tramways Motor Co. [1946] 2 All ER. 333. 

5’ CE. June 20, 1973. It is just possible io envisage circumstances In which 
such a failure amounted to a gross fault, but the decision tn fact suggests concealed 
risk liability. 

58 Schwarz, French Administrative Law and the Common Law World (1954), 
pP- 279 citing Duez, La Responsabilité de la Puissance publique (2nd ed., 1938), 
p. 29, note 87 notes the superiority of French law here. 

3% C.E. February 9, 1966, Rec. 91. But see also Ville de Pointe à Pitre above. 


Sept. 1976] FAULT LIABILITY IN PUBLIC LAW 525 


warn the school party of the danger of its chosen bathing place, 
and his failure to recall it, amounted to failure by the municipality 
to carry out this duty. 

In Lafont, an action was brought against the commune of 
Val d’Isére in respect of injuries received by a skier in an avalanche 
of which the commune failed to give warning. The opinion of the 
government commissioner, M. Galabert, is interesting, since he 
tackles the problem which worries the English judiciary so greatly, 
the danger of indirect intervention in the decision-taking processes 
of administrative authorities by way of judicial decisions as to 
awards of compensation. M. Galabert argued that to found liability 
on the poor functioning of the ski service might deter communes 
from setting up similar services in future, since they might deduce 
that lability could accrue only where the service, having been 
undertaken, proved inadequate. A decision not to undertake any 
service at all would, in contrast, be lawful, hence no liability could 
flow from such a decision.*! Clearly he did not wish to encourage 
such attitudes, and therefore advised the Conseil to base liability on 
a breach of the duty in the Municipal Code to avoid accidents," 

The standard of care he thought to be without significance, 
remarking, 

“ This classic problem is in reality interesting in theory rather 
than practice. It is factors other than the standard of fault 
demanded, be it gross or simple, factors such -as the gravity 
and nature, more or less shocking to the collective conscience, of 
the injuries suffered by the victim, which help to make you 
more or less severe in the assessment of liability. One can even 
find certain areas—such as, perhaps, liability for medical acts— 
where gross fault is demanded but where an award of damages 
is nonetheless more frequent than in other areas where simple 
fault suffices.” *? 


The misuse of a power or discretion is a ground of liability in 
French law, although the extent of liability is uncertain. This is 
probably due to the fact that French courts are experiencing difficul- 
ties analogous to those encountered in England. Greater progress 
has, however, been made, and the law is clearly in a rapid state of 
transition. 

The writers are divided as to whether all unlawful use of a power 


8° C.E. April 28, 1967, Rec. 182; D 1967-434. See also Doublet D-1963-117 concL 
barnouss, 

t1 Compare particularly Hast Suffolk River Catchment Board v. Kent, discussed 
below, p. 534; Dorset Yacht v. Home Office, per Lord Diplock, below, p. 533; 


63 There was no reference to gross fault, the formula “fault . .. of a kind 
to entail, in the circumstances 


: 
fs 
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| 


526 THE MODERN LAW REVIEW [VoL 39 


gives rise to liability *; the latest cases suggest that it may. It has, on 
the other hand, been frequently stated that the lawful use of a power 
can never be actionable.“ In Société les Films Marceau,** a Mayor 
unjustiflably refused a licence for a film. This decision was annulled 
by the Conseil and an action for damages followed. The government 
commissioner refused to treat the decision as a mere “error in 
appreciation ”; it had to be justified as a valid use of the administra- 
tive power to preserve public order *' and if this was impossible 
there would be liability. This suggests that “a mere error in 
appreciation ” does not found liability, a deduction reinforced by 
the decision in Min. de l’Equipment c. Bourasseau,** where liability 
for the wrongful suspension of a driving licence was said to depend 
upon an error of law.made by the Prefect. 

Confusion exists also over the standard of liability: fault or gross 
fault? In Les Films Marceau the Conseil departed from the well 
established rule that the administration was liable in its use of the 
police power only for gross fault,** and restricted this immunity to 
situations of’ “suddenness, violence, and urgency.” Recently this 
was confirmed by Min. de I’Intérieur c. Moizard,"* where there was 
liability for a Prefect’s unlawful closure of a bar because, even if the 
fault “ was not in the nature of a gross fault,” it was “of such a 
nature as to entajl the liability of the state.” This would appear to 
represent a trend."* 

Liability for the wrongful use of powers and discretions, for 
omissions to act and for delay in acting is thus seen to follow the 
same pattern as liability for difficult services. A cautious start is 
made with liability for gross, sometimes exceptionally grave, faults; 
then, as the principle of liability becomes accepted, simple fault 
replaces gross fault; finally, in some cases liability based on the 
equality or risk principle supersedes fault altogether.”* 


ENGLISH LAW 
In English law by way of contrast no general principles of liability 


* Duguit and Waline support this proposition; Moreau, Duez and Laubadtre do 
not. See Moreau J.C.A. fasc. 720. 

65 Société les Films Marceau; Tresallet C.E. July 16, 1927; Pathé Cinema C.E. 
June 21, 1957; Messageries Maritimes C.E. April 6, 1962. This leaves out of account, ' 
however, the possibility of Hability without fault; Cowtéas C.E. November 30, 1923, 
Rec. 789; La Fleurette C.E. January 14, 1938, Rec. 25. There has been a recent 
extension in the use of this principle by the Consell; see Min. de l'Economie et des 
Finances c/Sastre C.E. May 7, 1971, Rec. 334; Min. de l'Aménagement du Territoire 
c/Navarra C.E. March 20, 1974, Rec. 200. 

66 CE. March 22, 1966, A.J. 1966-254 concl Rigaud. 67 Le. the police power. 

68 CE. January 13, 1969, A.J. 1969-194; Vedel, op. cit., p. 367. 

«9 Benjamin CE. 1936, S 1936-L1I-108 concl. Detton. 

10 C.E December 12, 1973, A.J. 1973; see also Ville de Parts c. Driancourt CE. 
January 29, 1973, Rec. 78. Compare Richardson v. L.C.C. (below, p. 537). 

11 But xo Moderne Rev/Adm. 1974-29, 32 for a slightly different viewpoint. 

T2 For a caso in which the administration was held Hable for its use of a 
discretion irrespective of fault, see Electricité de France c. Farsat C.E. December 23, 
1970, A.J. 1971-96 concl. Kahn. 
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emerge."* Liability is to be spelled out of the separate common law 
torts which exist to protect particular interests. Generally speaking 
the smaller the value accorded by the common law to these interests 
the more likely it is that the plaintiff will havé to prove a malicious 
invasion of his rights.‘ Again the common law, while zealous to 
protect certain old established interests as freedom of the person, 
or property interests, is slow to. establish new ones—witness for 
example the slow growth of the action for economic loss, the 
failure to develop a right of privacy, and the virtual absence in 
English law of a doctrine of abuse of rights."* 

In dealing with the administration, the courts have been unusually 
hesitant. No general duty similar to the duty to administer com- 
petently exists.” Indeed in English law it is the individual agent and 
not the administration who bears primary responsibility. The agent is 
in the same position as any other citizen and the administration in 
the same position as any other corporate body." New duties must 
find a source either in common law or, increasingly nowadays, in 
statute. 

It is arguable that the area in which English law compares most 
favourably with French is that of trespass and false imprisonment."® 
Here a jealously guarded common law right is at stake and the 
courts have gone to some lengths to safeguard it.** Furthermore, the 
English practice of placing primary liability on the, individual agent 
is, in this area, more obviously justifiable. Indeed the French legis- 
lature at one time attempted to introduce the English system 
into France, an attempt of which a distinguished government 
commissioner, M. Blum, remarked that: 

“It was hoped ™ that, as for example in England in cases of 
arbitrary arrest, illegal seizures, or of malicious irregularities 
of any kind, the officer who had given or carried out the order 





73 Indeed it was not until Dorset Yacht v. Home Office [1970] 2 W.L.R. 1140 that 
the neighbour principle of Donoghue v. Stevenson was stated by Lord Reid (at 
p. 1146) to be of general application unless compelling reasons to the contrary 
existed. Viscount Dilhorne (at p. 1160) did not agree. 

74 Street on Torts (Sth ed., 1972), p. 6. 

18 S.C.M. v. Whittall [1971] 1 Q.B. 337; Spartan Steel & Alloys v. Martins [1973] 
QB. 27; Dutton v. Bognor Regis U.D.C. [1972] 2 W.L.R. 299; and seo Lipstein 
[1963] C.L.J. 85. 

78 See e.g. Bradford Corporation v. Pickles [1895] A.C. 587. 

17 Hence, perhaps, the weakness of the law in dealing with omission to act. 

73 There are certain obvious exceptions to this generalisation but the 
fs enshrined both in s. 2 of the Crown Proceedings Act 1947 and in s. 47 of the Police 
Act 1964. See generally Street, “The Liability of the Administration for the 
Wrongful Acts of its Organs ” (1967) Max Planck Institute for Public Law 230. 

1% French administrative courts have no jurisdiction over the fndiclal police 
(seo above). Where there is jurisdiction, however, similar acts have been held to 
amount to gross faults. 

80 See Meering v. Grahame-White (1919) 122 L.T. 44, 53, per Atkin L.J., where 
3t was for this reason mggested that one may be imprisoned without being aware of 


fact. 

"1 By the framers of Decree-Law of September 19, 1870, which reinstated the 
Jurisdiction of tbe civil courts over administrative officers. The attempt was 
frustrated by the decision Pelletier T.C. July 30, 1873, D 1874-3-5 concl. David 
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would have been liable to a personal sanction. The fear of 
personal sanction is for the public official undoubtedly a far 
more powerful braké than the ultimate involvement of the 
service to which he belongs.” ** 


Since trespass is nominally an intentional tort, the deterrent and 
punitive factors can be more logically accommodated. Indeed the 
courts regard an abuse of executive powers of arrest as especially 
heinous and have expanded the common law to deal with it. In 
Rookes v. Barnard,“ Lord Devlin pointed out that the origin of 
the doctrine of exemplary damages was in this class of case, and he 
went on to remark: 


“These authorities “ clearly justify the use of the exemplary 
principle; and for my part I should not wish, even if I felt at 
liberty to do so, to diminish its use in this type of case where it 
serves a valuable purpose in restraining the arbitrary and 
outrageous use of executive power.” 


Although trespass is nominally an intentional tort, the element 
of intention necessary to satisfy the courts is in fact small. It is true 
that an accidental assault is not actionable,** but any conscious act 
short of mere automatism is construed as intentional," while negli- 
gent trespasses are also actionable.** Hence the protection afforded 
to the plaintiff is normally good. 

Wrongful prosecution on the other hand is the classic example 
of a right to which the common law has accorded a low value. The 
justification for the rule that the plaintiff in such an action must 
prove both malice and absence of reasonable cause ** is said to be 
that 


“.. a citizen has a privilege to start the criminal law into 
action by complaints to the proper officials [and] .. . the 
common law has been solicitous lest undue penalties should be 
attached to those who thus seek to further the public welfare.” ** 


82 Lemonnier C.E. July 26, 1918, S 1918-19-3-41 concl. Blum. 

83 [1964] ALC. 1129. 

u Wilkes v. Wood (1763) Lofft 1; Huckle v. Money (1763) 2 Wils.K.B. 205. 

* At p. 1223; his reasoning was doubted in Broome v. Cassell [1971] 2 QB. 3M, 
381, per Lord 

86 Stanley v. Powell [1891] 1 Q.B. 86; Fowler v. Lanning [1959] 1 Q.B. 426; 
N.C.B. v. Eyans [1951] 2 All BR. 310. 

87 Morriss v. Marsden [1952] 1 All BR. 925, 927-928, where it was also 
suggested that even an unintentional act might found lability if it was “ tortious in 
its very essence ” or “ the direct result of illegal behaviour.” 

88 Whether in trespass or negligence is for present purposes irrelevant. The 
better opinion is tn negligence. See Letang v. Cooper [1965] 1 Q.B. 232, per Diplock 
L.J.; Salmond, Law of Torts (16th ed), p. 6; Winfleld and Jolowkcz, Law of Tort 
(Sth ed.), pp. 80-83. But contra Street, op. cit., p. 23, citing De Freville v. Dill [1927] 
All ER.Rep. 205. Street also argues (op. cit., p. 18) that to arrest A in mistake 
for B would be an actlonable trespass by analogy with the criminal doctrine of 
transferred malice. See Latimer (1886) 17 Q.B.D. 359, where D hit out at A intending 
to wound him and accidentally hit and wounded B. 

39 Meering v. Grahame-White (above), p. 49; Herniman v. Smith [1938] A.C. 305; 
Brown v. Hawkes [1891] 2 Q.B. 725. 

er and James, The Law of Torts (lst ed., 1956), p. 301; Street, op. cit., 
p. g 
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The defendant’s honesty has therefore been made the test of liability. 
Provided he has an honest belief in the truth of the charge and does 
not prosecute for any reason other than “a sense of public duty” 
or a “‘ desire to vindicate justice ” *! he will be protected. 

It is interesting to compare the attitude of the courts to actions 
brought on the ground of wrongful use of the power to commit 
to a mental institution. Although this is theoretically a false imprison- 
ment, the courts have limited the scope of the action considerably, 
possibly by analogy with malicious prosecution.” In Harnett v. 
Bond ** it was held that the defendant had a defence to an action 
for false imprisonment if he could bring himself within section 330 
of the Lunacy Act 1890" and prove “reasonable belief ” in the 
necessity of his action. Lord Dunedin indeed went so far as to 
doubt whether malice in the sense of improper motive would be 
sufficient to found an action where a “ reasonable belief ” existed.” 
Furthermore, as we shall see later, the courts have refused to extend 
the action by grafting a common law duty of care on the statute.** 

When one considers the injury both material and otherwise which 
a plaintiff may suffer through unjustified prosecution *” or wrongful 
committal to a mental institution,** it is dubious whether English 
law offers sufficient protection. In respect at least of some prosecu- 
tions which fail and detentions which subsequently prove to be 
unjustified, France now offers limited rights of compensation against 
the state.” It is submitted that this is a move in the right direction 
which should be copied here. If the individual agent needs the 
a ae ee ee ae 

cee tet Y Melre [1962] A.C. 726, 756 per Lord Radcliffe; Harper and James, 
op. ct., , le ' 

Pia In Everett v. Griffiths [1920] 3 K.B. 163, 200 the Court of Appeal considered 
that the analogy might be rather with judicial immunity.. The power was vested in 


tes. 

»3 [1925] A.C. 669. 

* See now Mental Health Act 1959, s. 141 (1); Carter v. Cmar. of Police [1975] 1 
W.LR. 507; Reg. v. Bracknell JJ., ex p. Griffiths [1975] 2 W.L.R. 291. 

** At p. 687; and see David v. Abdul Cader (below). Perhaps the explanation is 
the lack of any doctrine of abuse of rights referred to above. It is suggested that 
such a motive should be strong evidence of absence of reasonable belief. 

*© Below, Everett v. Griffiths. The Consell d'Etat has given relatively woak pro- 
tection to the inmates of asyhims. 


*’ Particularly when the inadequate position in respect of costs in criminal cases 
is considered. 


*8 Everett v. Griffiths (above), p. 211, per Atkin LJ. “ Grievous as fs the wrong 
of unjust imprisonment of an alleged criminal, I apprehend that its colours pale 
besides the catastrophs of unjust imprisonment on an unfounded finding of insanity.” 


is convicted and his conviction later sot aside, provided the conviction ts not his 
fault. Seo further Ardant, Le Responsabilité de L'Etat du fait de la fonction juridic- 
flonnelle (1956). Art. 149 of a law of July 17, 1970, extends this compensation to 
cases where someone has been subjected to detention pending trial and is subse- 
quently acquitted or no further proceedings are taken; Vedel, op. cit., pp. 429 et req. 
boormal 


spent ton : 
See Diana Barton, “ Justice in France,” New Society, Vol. 29, No. 624, p. 734 and 
sources, 


Vou. 39 (5) 2 
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generous protection afforded by the common law,! the administra- 
tion manifestly does not. Statute should intervene on the side of the 
plaintiff.’ 

It is, however, the weakness of the action for negligence which 
creates so many problems in English law.’ Attention has been con- 
centrated—again in contrast to French law—on the existence of a 
duty, and a restrictive attitude shown until recently to the creation 
of new duties. Attempts to transfer interest from the duty regulator 
towards the standard of care expected + have failed. 

Where a duty has been laid upon a public authority by statute ‘here 
is prima facie liability when the duty is negligently carried out. 
There may also be liability for failure to carry out a duty.* But where 
the duty is of a type unfamiliar to the common law, the courts are 
inclined to restrict its enforcement by way of an action for damages, 
on the grounds that it embodies a public duty rather than a private 
Tight.* So in Watt v. Kesteven C.C" where an action for damages 
was brought in respect of the local authority’s duty under sections 
8 (1) and 76 of the Education Act 1944 to provide efficient educa- 
tional facilities, it was said that the Act was not 


“... intended for the benefit of parents in ‘the sense that the 

Factories Acts or the Coal Mines nts: for instance, are intended 

for the protection of workmen . . . it follows therefore that if 

there is a bredch of duty under section 76 it is not one which 
-t can be enforced by action in these courts.” 


. Where powers and discretions as opposed: to duties are in issue 
the courts have been even more restrictive. Early cases suggest 
that, where Parliament has entrusted a public authority with powers, 
it must not use them negligently; but there has been a tendency to 
tesile from this proposition. So in the leading case of Geddis v. 
Proprietors of the Bann Reservoir,* Lord Hatherley meee 
such powers as meaning that: 


“You may carry out your work to its fullest Stent and in 
„some cases you must carry it out to its fullest extent, in the 


1 One reason for the court’s attitude may. be that in contrast to France many 
much officers ere volmteers. Holgate v. Lancashire Mental Hospitals Bd. [1937] 
4 All E.R’ 19; R. v. Barnet and Camden Rent Tribunal, ex p. Frey Investments 
L13121 2 WIR. 619, 6%, per ee 

3' A stato scheme modelled perhaps on the Criminal Injuries Compensation Board 
mugit be appropriate: See further on the possibility of ex gratia payments, Scott [1974] 

37 M.L.R. 586. - 


ide nee v Crm AN LT date Ge PL. 84. 

4 As in Everett v. Grifiths by Atkin LJ. dissenting (below p. 53 

i Guardini of the Poor of the Holborn Union Y. Tho Venry of ihe Parih-of 

St. Leonard Shoreditch (1876) 2 Q.B. 145; Dawson v. Bingley U.D.C. [1911] 2 K.B. 

149; Rider v. Rider [1973] 2 W.LR. 190; Ministry of Housing and Local Govern- 
(below). 





ment Vv. 

$ Street, op. cit., p. 267. 

1 [1955] 1 Q.B. 408, 415, per Ormrod J. Contrast, however, Gateshead Union v. 
Durham C.C. [1918] 1 KB. Plss whero it was held thai the authority's duty to 
accept Chiktron. kito, thalr-schbools was  cnforcoable atthe salt of parents “yan 


injunction. 
® (1878) 3 App.Cas. 430. 
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manner provided by the Act, but in so doing you shall not 
create any needless injury—you shall use all those precautions 


against injury to others which you would use against injury to 
yourself in carrying on a similar work. ...” ° 


Lord Blackburn did remark that: 


“... it is now thoroughly well established that no action will 
lie for doing that which the legislature has authorised if it be 
done without negligence although it does occasion damage to 
anyone. . 


but he added the Stan that: 


“... if by a reasonable exercise of the powers, either given 
by statute to the promoters, or which they have at common law, 
the damage could. be prevented it is, within this rule, ‘ negli- 
gence ’ not to make such reasonable exercise of their powers.” ag 


Yet in E. Suffolk Rivers Catchment Board v. Kent, u Lord Simon 
was able to assert that this dictum 


“.. . would be misapplied if it were supposed to support the 
proposition that a public body which owes no duty to render 
any service may become liable at the suit of an individual, if 
once it takes upon itself to render some service, for failing to 
render reasonably adequate and efficient service.” 13 


ules in Dorset Yacht v. Home Office ** Lord Diplock thought that 


. the analogy between ‘ negligence ’ at common law and the 
Eo exercise of statutory powers breaks down where the 
act or omission is not of a kind which would itself give rise to 
a cause of action at common law if it were not authorised- by 
the statute.” 


He went on to justify this reasoning on the ground that the action 
for negligence was unsuited to balancing the conflicting interests, 
private and public, concerned.* He did not, however, purport to 
classify those acts or omissions which would in themselves give rise 
to an action at common law. 

It is respectfully submitted that this is a circular argument. The 
concept of an act which will not of itself give rise to an action at 
common law is meaningless, since only when that act is declared by 
the court not to give rise to an action can one safely declare that 
it is “ not of a kind which would itself give rise to a cause of action 
at common law.” 

A similar ambiguity is inherent in the statement that the lawful 





® At p. 450. 

10 At p. 456. 

11 [1941] A.C. 74. 

13 At p. 87. Compere the statement of government commissioner Galabert in 
Lafont (above p. 525). 

13 [1970] 2 WLR. 1140, 1183. 

14 At pp. 1182-1183. Contrast here the attitude of the Consell d'Etat which has 
never been afraid to undertake this task. 
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use of a power. is never actionable, since the interpretation of the 
word ‘‘lawful,” suggests many possibilities. It seems likely that 
when French writers make this assertion, they mean by“ lawful” 
not subject to annulment on review by the Conseil d'Etat. To 
understand the phrase fully, one then needs to know in what cir- 
cumstances the Conseil will annul. If those circumstances con- 
sistently include “fault,” “lawful” comes to mean “without 
fault.” 

This substitution is not possible in English law, because of incon- 
sistency in the decisions as to when the courts will superimpose on 
statute a common law duty of care. A further difficulty exists because 
of differing constructions put by the courts on the word “ reason- 
able.” In the law, of negligence, reasonableness is normally 
associated with carefulness, and defines the standard of care 
expected. When deciding whether a given act is intra or ultra vires, 
however, the courts use the word in a different sense to mean ‘“‘ so 
absurd that no sensible person could dream that it lay within the 
powers of the authority.” ** This suggests honesty and good faith 
rather than carefulness. P 

The cases use the word ‘ i redgonnble” now in one, now in the 
other sense, apparently interchangeably. The standard of care has, 
as a result, come to be defined in terms of good faith. So if Lord 
Blackburn had meant by “a reasonable exercise of powers” one 
which was “ not so absurd that no sensible person could dream that 
it lay within the powers of the authority,” Lord Simon’s conclusion 
might be justified, and the possibility of a common law duty would 
be excluded. It is submitted that he did not. 

A classic example of refusal to incorporate a common law duty 
of care into a statutory power is Everett v. Griffiths." Section 25 
of the Lunacy Act 1891 empowered magistrates to sign a reception 
order if “ honestly satisfied ” that this was necessary. The defendant, 
on the advice of a competent medical officer, signed such an order. It 
was held that he owed no duty in exercising his powers other than 
a duty to be honest. Viscount Haldane thought that the medical 
officer per contra might owe a duty of care, though “the precise 
nature of this duty would require consideration before it could be 
exactly defined.” ** As for the magistrate himself: 


“Tf he does his best to act fairly within the limits laid down 
for him, he has acted up to the standard prescribed, and I 
do not think he can be made liable to an action at common law 
beyond this. For assuming that he has actually satisfied himself, 
acting honestly and bona fide, in arriving at his conclusion and 


18 Associated Provinclal Picture Houses v. Wednesbury Corporation [1948] 1 
K B. 223, 229. 

16 In Westminster Bank v. Beverley County Council [1979] 2 W.L.R. 645, 652 
Lord Reid pointed to the word’s ambiguities. : 

17 [1921] 1 A.C. 631 ŒHL.). 

16 At p. 657. 
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proceeding on it, he has done the very thing which the statute 
told him to do, and no further question arises.” ** 


This typifies the judicial attitude, which is justified on the ground 
that: 


“. .. This exemption is not giving him a licence to be negligent; 
it is removing from him the threat of harassing actions.” 2° 


Atkin L.J.™ on the other hand, saw that a better regulator would 
be the standard of care rather than the duty, pointing out that the 
issue of negligence was distinct from the validity of the reception 
order. He continued: 


“Once find the duty to take care, when the duty is owed in 
the performance of acts which have special relation to the 
welfare of an individual, and if performed carelessly may 
result in the wrongful deprivation of Fiberty and grievous mental 
i , I can see no difficulty that the duty is owed to the 
individual.” * 
He concluded that 


“The statute obviously assumes that persons believing that 
they are acting within their jurisdiction will consider them- 
selves bound to exercise reasonable care. It would not impose 
as a condition of protection a standard of conduct which was 
not to be expected in the performance of the acts 
protected. ... 


In addition to the failure of the courts to graft a common law duty 
of care on to the statute except in the traditional areas of invasion 
of common law property rights,™ a second line of reasoning would 
restrict the power of the courts to intervene other than through the 
principle of ultra vires, through fear of fettering the discretion of 
administrative bodies. 

As Lord Diplock put it in Dorset Yacht Co. v. Home Office *: 
“Parliament has entrusted to the department or authority 
charged with the administration of the statute the exclusive 
right to determine the particular means within the limits laid 
down by the statute by which its p e can best be fulfilled. 
It is not the function of the court for which it would be ill- 





19 At p. 657. If the second proposition is correct, it would be possible to in 
the rule as an example of a low duty of care, as e.g. Low V. Bouverte [1891] 3 
Ch. 82, 


20 [1920] 3 K.B. 163, 198 per Scrutton L.J. Compare Clef, p. 518 above. 

31 Court of Appeal (dissenting). 

23 At p. 212. Compare Watt v. Kesteven (above). 

33 Ibid. (emphasis supplied). The idea that 2 common law duty may underlie a 
statutory duty and is not co-extenstve therewith is not, however, totally foreign to 
the common law today. See e.g. Bux v. Slough Metals [1973] 1 W.L.R. 1358, 1369 
per Stephenson L.J.; Dutton’s case (below). 

24 Geddis v. Bann Reservoir Proprietors (1878) 3 App.Cas. 430; Marriage v. E. 
Norfolk Rivers Catchment Board [1950] 1 K.B. 284; Metropolitan Asylum District 
v. Hull (1881) 6 App.Cas. 193, H.L. 

25 At pp. 1183-1184. Compare Lafont above p. 525. 
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suited, to substitute its own view of the appropriate means for 
that of the department or authority by granting a remedy by 
way of a civil action at law to a private citizen adversely affected 
by the way in which the discretion has been exercised. Its 
function is confined in the first instance to deciding whether the 
act or omission complained of fell within the statutory limits 
imposed upon the department’s or authority’s discretion.” 


The initial inquiry should be as to whether or not the act or 
omission was ultra vires either because the system of control ** was 
itself ultra vires, or because the act- of the individual officer was 
outside the limits of the discretion properly delegated to him.*" 

It is suggested that such reasoning has stultified the development 
of new theories of liability in English public law,?* while at the 
same time making it hard to concede that England knows no droit 
admministratif.2* Yet why should the judiciary conclude so easily 
that Parliament ever intends public authorities to exercise their 
‘powers other than carefully? A very different attitude was dis- 
played by Lord Atkin in his famous dissenting judgment in East 
Suffolk Rivers Catchment Board vy. Kent *°: 


. “J cannot help thinking that the argument did not sufficiently 
distinguish between two kinds of duties—namely (i) a statutory 

- duty to do or abstain from doing something and (ii) a common 
law duty to conduct yourself with reasonable care so as not to 
injure persons liable to be affected by your conduct .. . this 

, [common law] duty exists whether a person is exercising a 
public duty or merely exercising a power which he possesses 
either under statutory authority or in pursuance of his ordinary 
rights as a citizen.” ** 


That the failure so’ to distinguish is in the nature of a fetter is 
clear from Dutton v. Bognor Regis U.D.C.** Here it was argued 
that a local authority could not owe a duty of care when acting 
under a power to mspect foundations of buildings unless there was 
a statutory duty, as opposed to a power, so to do. Lord Denning 
M.R. went to some lengths to avoid this conclusion by creating what 
he called the “ middle term ” of ‘‘ control.” He thought that: 


. . . the control thus entrusted to the local authority is so 
extensive that it carries with it a duty. It puts on the council 
the responsibility of exercising that control properly and with 
reasonable care.” > 


36 Le. The Home Office Regulations for Prisons and Borstals. 

37 Atp. 1184. 

38 In fact, of course, the House of Lords (Lords Reid, Morris and Pearson, 
Viscount Dilhorne dissenting) favoured the imposition of a duty of care on the 
Home Office framed in terms much wider than that suggested by Lord Diplock. 

2% It is suggested that the defence of statutory authority in practice amounts to 
a droit administratif. . 

30 [1940] 4 All ER. 527, 533; [1941] A.C. 74, 88, 89. 

31 The majority of the House thought that to impose Hability might indirectly fetter 


a discretion. 
32 [1972] 2WLR. 299. 33 Atp. 308. 
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This analysis, like Lord Atkin’s, separates the statutory power 
from the common law duty. It is submitted that not only is this 
correct, but also that it represents a reversion to the mainstream 
of English law.*+ 

In Minister of Housing and Local Government v. Sharp, the 
Court of Appeal had to consider the liability of the Registrar, a 
clerk in the Registry, and the local authority as employers of the 
clerk,** in respect of an inaccurate certificate of search. It was 
held that, quite apart from the duty laid on the Registrar by 
statute to be diligent, the clerk owed a duty of care at common 
law. Two characteristic dicta from Lord Denning M.R. concerning 
the purpose of the land registration scheme indicate a different 
attitude from those prevailing towards the problem of public liability: 


“ Who is to suffer for the mistake? Is the incumbrancer to 
bear the loss without any recourse against anyone? Surely not. 
The very object of the registration system is to secure him 
against loss. The system breaks down utterly if he is left to 
bear the loss himself.” °" i 
and ; 
“ It is, of course, open to Parliament to exempt a public officer 
from personal liability, as indeed it did exempt the registrar 
. by section 131 of the Land Registration Act 1925, but in that 
case Parliament itself set up an insurance fund. It did not leave 
the injured person to suffer.” ** 


If this were a more general attitude, prevailing trends in the law 
of negligence could be reversed. The presumption as to Parliament’s 
intention would be altered, and the onus would lie on Parliament to 
make positive provision for liability unless it intended the common 
law of negligence and strict liability to operate. Judge-made 
solutions could develop.** 

In sharp contrast again to French law, English law has always 
refused to acknowledge degrees of negligence, preferring to. rely 
on a single flexible standard—that of “the standard demanded by 
the circumstances of that particular case,” *° or “reasonably 





34 As evidenced by Lord Blackburn in the Geddes case cited above. In Levine 
v. Morris [1970] 1 W.L.R. 71 the careless siting of a road sign by the Ministry of 
Transport entafled lability to the driver of a car which crashed into it; but 
perhaps this is an example of an act which would give rise to lability at common 
law irrespective of the statute. (See Lord Dtplock above.) 

38 [1970] 2 W.LR. 802. 

3¢ The council did not contest their vicarious Hability, but Lord Denning M.R. 
expressed some doubts about it (at p. 815). 

a7 At p. 812 This is, of course, an unanswerable argument for Hability without 
fault. It is reminiscent of the attitude of the Consell d'Etat in cases mich as 
Thouzellier. 

38 At p. 813. 

39% Seo below p. 540. This is the approach recommended by the Law Commission 
in Law Commission No. 21, 1969 “ The Interpretation of Statutes.” See Draft 
Clause No. 4. 

40 Houghland v. Low [1962] 1 Q.B. 694. Compare the formula of the Consell 
d'Etat io Communes de Mont-de-Lans, note 63 above. 
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demanded in the circumstances.” * Gross negligence has, with 
rare exceptions, been contemptuously dismissed as “‘ negligence with 
the addition of a vituperative adjective.” “ 

Nonetheless, the vituperative epithet has on occasion been added. 
So in Hall v. Semple *? the phrase “ culpable negligence ” was used 
in discussing the liability of a doctor in signing a certificate of com- 
mittal to a mental institution. Crompton J. thought that a “ mere. 
error in judgment or mistake of fact” would be insufficient for 
liability, as did Atkin L.J. in Everett v. Griffiths.“ 

In Holgate v. Lancashire Mental Hospitals Board, Gill & Robert- 
son,“ where a criminal lunatic released on licence injured the 
plaintiff, the test of the doctor’s liability was stated to be “a very 
grave dereliction of duty”; an “error of judgment” would be 
insufficient. Thus the practice of the English courts in assessing 
medical liability seems to tally exactly with that of the Cour de 
Cassation and with the modern practice of the Conseil d’Etat.** 

Herrington v. British Railways Board ** marks an (unsuccessful) 
attempt to use varying standards of liability in the manner of the 
French courts to facilitate development of the law. Originally ar 
occupier of land-owed to trespassers only a duty not to cause them 
wilful injury “*; later it was admitted that reckless injury would also 
found liability.“* In Herrington the plaintiff had strayed on to a 
railway line through a hole in the fence of which the Board knew. 
The Court of Appeal was determined to secure damages for him 
although it was difficult to see the Board’s failure to repair the fence 
as wilful or deliberate. 

Cross L.J. considered that: 


“Reckless is an ambiguous word which may bear different 
meanings in different contexts. In some branches of the law it is 
used to connote what I should suppose to be a very rare state 
of mind between negligence however gross on the one hand, and 
deliberate wrong-doing on the other. . . In other contexts 
* reckless ’ simply amounts to gross negligence, and in my view it 
was in that sense that Lord Hailsham L.C. was using it.” ** 
————— et 

41 Daborn V. Bath Tramways Motor Co. [1946] 2 All E.R. 333 per Asquith L.J. 

43 Wilson v. Brett (1843) 152 E.R. 737; approved in Houghland v. Low (above) 
and by the Privy Council in Southern Portland Cement v. Cooper [1974] 1 All BR. 
87. The position is, of course, different in criminal law; R. v. Bateman (1925) 19 
Cr.App.Rep. 8. 

43 (1862) 3 F. & F. 337, 354. See also Cashill v. Wright (1856) 6 E. & B. 891. 

44 CA at p. 215. 46 [1937] 4 AI ER, 19. 

46 Discussed in Isaade-SHmane (above p. 523). But note that injury caused by an 

mental patient may gire rise to liability without fault in French law: Dép. 


de la Moselle, p. 522 above. 47 [1971] 2 W.L.R. 477, CA. 
48 Bird v. Holbrook (1828) 4 Bing. 628; Ilott v. Wilkes (1820) 3 B. & Ald. 304. 

4° Addie v. Dumbreck [1929] A.C. 358, 365 “.. . some wilful act involving 
more than the absence of reasonable care... [or] done with reckless 


of the presence of the trespasser”; Commissioner for Railways v. Quinlan 
[1964] A.C. 1054, 1084, 


50 At p. 499, Edmund Davies L.J. concurred (p. 495); disapproved by Lord 
Pearson [1972] 2 W.L.R. 574. Seo also R. v. Bateman (above); Andrews v. D.P.P. 
[1937] A.C. 576. 
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Salmon L.J. was unable to accept that there could be varying 
standards of care inside the tort of negligence. Once find the duty 
and the standard of reasonable care followed automatically. In 
his eyes, to acknowledge a duty not to be grossly negligent involved 
the creation of a new tort. 


“The degree of care required by the law of negligence never 
varies; it is reasonable care; but what constitutes reasonable care 
varies infinitely according to the circumstances of the par- 
ticular case. It has often rightly been said that so far as the 
law of torts is concerned, there is no such thing as gross 
negligence. Gross negligence is only negligence with an oppro- 
brious epithet. . . The degree of blame as such, however, has 
nothing to do with whether or not the tort of negligence has 
been committed. This depends on whether there has been any 
breach of the duty to take reasonable care. Nor do I know of 
any authority for the proposition that, by itself, carelessness, 
however gross, can constitute a separate tort independent of 
negligence.” *! 


The House of Lords in dismissing the appeal, rejected the con- 
cept of gross negligence and reverted to the idea of duty, not stan- 
dard, of care, as a regulator, in the event creating a new duty—that 
of common humanity. 


It might be argued that the English courts do in fact recognise 
varying standards of liability, but that these are more frequently 
termed low duties of care. In addition to the duty to be reasonably 
careful, for example, the English courts now recognise the duty of 
common humanity,** as, indeed they recognise a duty to be honest 
though not careful"? Perhaps this is the true explanation of 
Richardson v. L.C.C.** where Parker L.J. suggested that there would 
be evidence of “ lack of reasonable care, if not of bad faith,” 


“if the words of the statute are so clear and precise that they 
are incapable, even in the mind of a layman, of bearing the 
construction in question.” ** 


On the other hand 


“. .. provided the statute could, in the mind of that person, 
who is not a lawyer, reasonably be thought to bear that con- 
struction, it cannot be said that he** has acted without 
reasonable care.” 57 


nm 

51 At pp. 486-487; approved in the House of Lords [1972] 2 W.L.R. 537, p. 
568 (Lord Wilberforce), p. 574 (Lord Pearson). 

"9 Herrmgton V. B.R.B. [1972] 2 W.L.R. 537. The content was left largely 
undefined, but see now Pannett v. McGuinness [1972] 2 Q.B. 599, 607; Southern 
Portland Cement Ltd. v. Cooper [1974] 2 WLR. 152; Penny v. Northampton B.C. 
[1974] 72 L.G.R. 142; Harris v. Birkenhead Corpn. [1975] 1 W.L.R. 379. 

53 Everett v. Griffiths, Low v. Bouvertle (above); Mutual Life Assurance Co. v. 
Evatt [1971] A.C. 793; though on this point see now Esso Petroleum Co. v. Mardon 
[1976] 2 W L.R. 583, 601, per Ormrod LJ. 

s4 [1957] 2 All ER. 330; see also Lanham, “ Arresting the Insano ” [1974] 
Crim.L.R. 515, 523. 55 At p. 340. 

56 Le, the magistrate, 57 At p. 339. 


538 THE MODERN LAW REVIEW [VoL 39 


This suggests .a virtual replacement of the objective standard of 
negligence by the subjective standard of honesty, and a resultant 
decline in the standard of care expected. 

A long line of cases indicates that the malicious use of a power 
is actionable.** In Davis v. Bromley Corporation, * however, an 
action for malicious refusal to grant a licence failed on the ground 
that the refusal of licences was within the power of the authority, 
motive being irrelevant. This decision was doubted in David v. 
Abdul Cader,” but Lord Radcliffe, in a passage hardly conspicuous 
for clarity, remarked that 

“ The presence of spite or ill-will may be insufficient in itself 
to render actionable a decision which has been based on 
unexceptionable grounds of consideration and has not been 
vitiated by the badness of.the motive.” ** 


So, in contrast to France, where any negligent or wrongful use of a 
discretion other than a mere “error in appreciation” founds 
liability,” there may be no liability in England even if spite or 
wrongful motive can be proved. 

Similar rules apply to omissions and delays in the exercise of 
powers. Damage which flows directly from the decision not to 
exercise a power is not actionable.“ The courts are unwilling to 
trespass on the territory of the administration by substituting their 
own assessment of the correctness of the decision, hence indirectly 
fettering the decision-taking power. It has recently proved possible 
to circumvent this difficulty, however, where the administration, 
having once decided to act, carries work out negligently. This 
perhaps represents a hopeful new departure although it lacks the 
innovatory approach of the Conseil d'Etat in recent cases.“ 
ee 

58 Ashby v. White (1703) 2 LdRaym. 938; Harman y. Tappenden (1801) 1 East 
555; Drew v. Colton (ibid.), Tozer V. Child (1857) 7 B. & B. 377; Partridge v. General 


Council (1890) 25 Q.B.D. 90. 
s9% [1908] 1 KB. 170; the decision is clearly wrong in law—seo Bradley [1964] 


CL.J. 4. 
so [1963] 1 W.L.R. 834, P.C. 
61 At p. 840. Lord Dunedin in Harnett v. Bond, p. 529 above, and see 


62 Above p. 526. 

68 Sheppard v. Glossop Corporation [1921] 3 K.B. 132; E. Suffolk Rivers Catch- 
ment Board v. Kent (above). 

64 Dutton v. Bognor Regis U.D.C. [1972] 2 WLR. 299, 318 (Sachs L.J.) and 
327 (Stamp LJ). For a statement that this case has introduced a new cause of 
action—and one that has already proved popular—see Sparham-Souter V. Town 
and Country Developments (Essex) Ltd. and Anns. V. Walcroft Ppty. Co. Ltd. [1976] 
2 WLR. 493, 499, per Lord Denning MLR. Both Dutton’s case and Birch v. Central 
West County D.C. [1970] ALR. 307 adopt the dissenting reasoning of Lord Atkin fn 
Kent's case. 

65 As in Lafont (p. 525 ); Commune de Mont-de-Lans (above) or Doublet 
C.E., October 23, 1959, Rec. 540 and June 14, 1962, Rec. 680; D 1963-117; 
Marabout C.E., October 20, 1972, Rec. 664; 
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It might be possible to summarise these tangled rules of liability 
as follows: 

—tThe negligent discharge of or failure to discharge a duty is 
theoretically actionable. 

—The lawful use of or failure to use a power cannot be a 
breach of duty and is not actionable; “lawful” normally. 
means “‘ not unreasonable ”; or “ intra yires.” > 

—The ultra vires use of a power is actionable; so, probably, is 
the malicious use of a power. 

—The negligent use of a power is theoretically actionable; but 
where statute has defined the limits of the power a common 
law duty of care is not necessarily to be implied. 


CONCLUSIONS 


On examination, neither the French nor the English system of 
administrative liability is fault-free. French law, if comprehensive, 
is extremely complex. It does, however, cover the full range of 
administrative activities with its implied general duty of adequate 
administration. Although lower standards are traditionally stipulated 
in respect of dangerous and difficult activities, these reflect the 
experimental nature of early attempts to formulate theories of 
administrative liability. Radical change is taking place today. 

A shift of emphasis has led the modern law to focus on the 
status of the plaintiff and the gravity of his injuries. The imposition 
of administrative liability is no longer tentative. There has been 
a resultant move towards a unified standard of fault liability 
resembling the English test of what is reasonable in all the circum- 
stances. There has been a similar willingness to experiment with 
liability without fault, for liability for hazardous activity, entirely 
without parallel in English law.** The future in France would appear 
to centre round the choice between fault liability and liability 
without fault rather than tussles over the standard of care demanded. 

England has allowed itself to lag substantially behind France, 
although one can in the last few years discern cracks in the ice. 
There are still no general rules of administrative liability, nor is 
the need for them widely recognised.*’ Thanks to the concentration 
on statutory texts, we have ended with a miscellaneous collection of 
powers and duties each delimited by the specific enactment. No 
generalised duty to administer competently has yet emerged. 





1971, Rec. 334. 

67 Bvidenced, for example, by the failure of the government to refer the matter 
to the Law Commission (Law Commission Working Paper No. 40, Remedies in 
Administrative Law). See, however, Lord Wilberforce in Herrington v. B.R.B., pp. 
558, 568. : 
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Finally the possibility of liability without fault has been largely 
discounted."* 

The transfer of interest to the plaintiff is one which English law 
has so far refused to make. In the matter of administrative liability, 
English law is defendant orientated. The courts, influenced no doubt 
by their natural sympathy for the honest if misguided individual 
officer occasionally unpaid, as well as by their ‘terror of being thought 
to dictate to government, have ended by constructing some sort of 
droit administratif. It is submitted that, in contrast to the Conseil 
d’Etat, they have been unduly timorous. 

By a finding of liability, the courts are not necessarily dictating 
choices to public authorities. Or perhaps the choice is marginally a 
different one, in that, if the authority decides to act, it must act 
carefully. It may have to calculate risk and set aside sums for 
insurance’ and compensation.** The courts have not hestitated to 
impose such choices on manufacturers or employers, but they have 
bowed, perhaps because of the public nature of its resources or 
the unfamiliar nature of its activities, before the administration. 

A few simple “turning movements” could radically alter the 
shape of English law. The courts, for example, might acknowledge 
that statutory duties need not preclude a common law duty. They 
might abandon the traditional power/duty classification.” They 
might be less conservative over the class of interest protected by the 
common law, treating the rule in Donoghue v. Stevenson as a general 
principle of liability," and modifying the restrictive distinction 
between acts and omissions." The defence of statutory authority 
could be firmly confined.”* 

For England, however, the real question for the future is that of 
the proper machinery for settlement of claims against the adminis- 
tration. Not until this is decisively tackled will real improvements be 
made in the substantive rules. France has chosen, for better or 
worse, to venture most of its money on the judge-made law of the 
Conseil d’Etat. Recent events in England, however, have cast doubt 
on the suitability of judge-made law in this fleld.’* Alternative pro- 
Sta gia ab Eg SEE eee UL 


st Dunne v. North Western Gas Board [1964] 2 Q.B. 806; Smeaton v. Ilford 
Corporation [1954] Ch. 450, 470 et seg.; Law Commission Working Paper No. 32— 
Civil Liability for Dangerous Activities and Chattels, para. 21. 

6 Both Sharp's caso and Dutton’s case point to this conclusion. See Sharp's 
case, per Lord Denning MLR. at p. 816. See also Harris V. Birkenhead Corpn. [1975] 1 
W.LR. 379. 

7. Adopting tho dissenting judgment of Lord Atkin in Kent’s caso and the reesoning 
of Lord Denning M.R. in Sharp's case (above). 

11 Dorset Yacht v. Home Office, per Lord Reid (above). 

12 This would be difficult, Bohlen has remarked that no distinction is more deeply 
rooted in the common law; (1908) 56 Univ. of PaLR. 217, 219. 

13 It is, of course, open to the House of Lords to distinguish or overrule Dunne's 
case and revert to the more positive thinking implicit in Charing Cross Electricity 
Supply v. Hydraulic Power [1914] 3 KB. 772. 

14 In particular, the thalidomide affair, or the Fitxborough disaster. See also 
generally Atiyah, Accidents, Compensation and the Law (1970). 
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cedures have been mooted or tried on an ad hoc basis,™ yet no 
serious consideration has been given to the matter. Is it. then 
surprising that the courts are hesitant? 

CaroL HarLow * 


15 The Criminal Injuries Compensation Board and the Partamentary Commissioner 
{seo Ganr, op. ctt., note 3 above) are obvious examples. Disaster fonds were set 
up after Aberfan and in the thalidomide case, Public inquiries were instituted after 
Ronan Point; the Glasgow gas disaster; the Vohicle and General affair; and Fiir- 
borough. There appears to have been no litigation. See generally Ganz, Administrative 
Procedures (1974). z 

* LLM{Lond.), Lecturer in Law, London School of Economics and Political 
Sclence. ; 





PROSPECTIVE OVERRULING: 
A NEW DEVICE FOR ENGLISH COURTS? 


THE courts in common law countries play a dual role. They decide 
particular disputes which are brought before them, and they partici- 
pate m the development of the law as it will apply on future occasions. 
In every judicial system where a decision can be justified by reference 
to past decisions, each pronouncement is descriptive of what the 
judge believes the law to be, and prescriptive of what it should be 
in the future. Where the system, as in England and the United States, 
not only allows, but requires the judge to refer to relevant past 
decisions, the element of prescription becomes of great importance. 
Expectations as to rights and obligations are generated by such 
decisions, and private parties orient their actions around them. If 
society were static and the courts infallible, this would present 
fewer problems. As it is, times change, the courts make mistakes, and 
a judge is constantly in danger of being faced with the choice of 
betraying expectations or following, and so reinforcing, an anti- 
quated decision. 

Re Compton + provides a classic example. The case concerned the 
validity of a charitable trust. To be charitable, a trust must be for 
the public benefit. Compton turned on whether a trust for the 
education of the decedent’s relatives was for the public benefit. 
Counsel for the trustees referred to a line of cases which had held 
that trusts for poor relations were charitable. In the course of 
judgment, Lord Greene commented: 

If the question of the validity of a gift of this character had 
come up for the first time in modern times, I think it would 
very likely have been differently decided, . . . but it is, in my 
view, quite impossible for this court to overrule these cases. 
Many trusts of this character have been carried on for genera- 
tions upon the faith that they were charitable and many 
_testators have, no doubt, been guided by these decisions. The 
case must, at this date, be regarded as good law, although 
perhaps anomalous. 


The dilemma which is evident in Compton, and in countless other 
situations, is the basis of this article: the choice of whether to give 


more weight to reliance, or the removal of obsolescence; to certainty 
or the remedy of error. The article will examine the American 
technique of prospective overruling, which seems to offer a solution 
to the dilemma, and will appraise its suitability for use by English 
courts. In other words, is this a way in which a court can have its 
cake and eat it too? 

I 


Traditionally, when a precedent is overruled, in England or the 


1 [1945] Ch. 123. 
542 
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United States, the overruling is given both retrospective and pros- 
pective effect; that is, disputes or events are governed by the over- 
ruling decision whether they occurred before or after it. In both 
countries this is derived from Blackstone °: 


Yet this rule [of the strict doctrine of stare decisis] admits of 
exception . . . but even in such cases the subsequent judges do 
not pretend to make new law, but to vindicate the old one for 
misrepresentation. For if it be found that the former decision 
is manifestly unjust or absurd, it is declared, not that such 
sentence was bad law, but that it was not the law. ` 


When a court overrules prospectively, however, it says that in 
future a distinction will be made between events or disputes arising 
before the decision and those arising after the date of the decision. 
Those which take place before will be decided according to the old 
law, as stated in the overruled precedent; those which take place 
after, by the new rule of the overruling decision. 

Two points should be made at this stage. First, the critical date 
should be the date of the overruling decision. It stands as a water- 
shed dividing, not litigation which comes before the court, but 
events in the outside world. The rationale of prospective overruling, 
as I shall show, is most often reliance on the past statement of law. 
Therefore, what is important is whether the events occurred when 
the old statement stood unimpeached. If they did, it should -not 
matter that the dispute was not in fact litigated until after the 
overruling decision. The second point follows from the first. The 
parties to the suit in which the old decision is overruled will neces- 
sarily be litigating a dispute which took place before the overruling 
decision. Therefore, the old rule should be applied in the overruling 
case itself. The argument for prospective overruling is strongest, I 
believe, when these two corollaries are accepted, Not all United 
States courts have accepted them, however, and I shall comment 
below on some of the variations which have been tried.* 


0 


Uses of prospective overruling * 
Prospective overruling is used by several states * and by the 


3 Blackstone’s Commentaries on Laws of England, pp. 69-70 (1763 ed.). 

3 See pp. 546-547. 

4 Seo generally: 10 American Law Reporter, 3rd ed. 1371 “ ovecruling ”; Currier: 
7 Lime, and Change—Prospective Overruling in Judge-made Law ” (1965) 51 VaL. 
Rov. 201; Hart and Sacks: “The Legal Process” (unpublished Harvard 
Law School 1958), pp. 805 et seq.; Keeton: “ Creative Continuity and the Law of 

A ; and Prospective 


Forward—The High Court, tho Great Writ and Due Process of Time and lew” 
(1966) 79 Harv.L.Rer. 56; Schaeffer, The Control of “ Sunbursts,”’ Techniques of 
; a and 


Overruling and Retroective Application in the Federal Courts ” (1962) 71 Yale LJ. 
907. * Examples from 14 are cited in 10 ALR. 3d, “ overruling.” 
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United States Supreme Conrt. In no jurisdiction, though, is it always 
used where a court overrules. In every case the court has to be 
persuaded that there is some justification for limiting the retroactive 
effect of its decision.‘ 

The justification most often advanced has been reliance. Several 
states, for instance, have been taking a fresh look at various 
immunities from tort suit.” A court may believe that the decision 
on which a particular immunity was based ought to be overruled, 
but it may also have to recognise that institutions which benefit from 
this immunity have not taken out insurance in reliance on it. Pros- 
pective overruling of the case granting the immunity has been used 
to break the impasse. 

The kinds of vested rights, which Lord Greene saw in danger from 
any change in the decisional law, have also been protected by 
prospective overruling in municipal bond cases. If the authority 
of a city to issue bonds is challenged, it is often not only the fate of 
the particular issue which is at stake, but also, that of previous 
issues based on the same authority. The court feels the familiar tug. 
It wishes to stop the unauthorised practice, but it baulks at 
unscrambling the eggs of previous issues. The United States Supreme 
Court has on at least three occasions used prospective overruling to 
get the best of both worlds.* 

A somewhat different reliance has been claimed by prosecutors and 
police when faced with a court determined to tighten the procedures 
which must be followed in a criminal investigation. It is unfair, they 
say, to penalise the prosecution for failing to observe standards which 
were not set down until after the investigation has taken place.’ The 
United States Supreme Court accepted this argument as one ground 
for limiting the effect of Miranda v. Arizona.’ 

In order to impress the court; the reliance must have been justi 
fied. In Arrow Builders Supply v. Hudson Trr. Apts., one party 
could indeed point to a decision that legitimated their action, but 
the decision had been largely undermined twenty years earlier, and 
no appellate court had since followed it. There is less certainty as to 
whether the party claiming reliance must demonstrate actual reliance. 
The weight of opinion seems to be that it.is sufficient if a reasonable 
man would have relied on the case in question.” 


© e.g. Dalton V. St. Luke’s Hospital, 141 A. 2d 273 61958) N.J. 

T Units of government, Molitor v. Kaneland Community School Dist. No. 32 
163 N.E. 2d 89 (1959) IL; ie sala Koyis v. Doctor’: Hospital, 107 N.W. 2d 131 
(1961) Wis; intra-family, Goller v. White, 122 N.W. 2d 193 (1963) Wis; religious 

Widell v. Holy Trinity Catholic e 121 eek 2d 249 (1963) Wh. 
Plainttff in this case had tripped over a negligently pla yer kneeler. 

8 City of Phoenix v. Kolodziejski, 399 US. 264 11970) P Oprina V. City of Houma, 
395 U.S. 701; Gelpecke v. Dubuque, 68 U.S. 175 (1863). 

° Johnston v. New Jersey, 384 U.S. 719 (1966). 

10 384 U.S. 436 (1966). This case required the police to issue a caution before 
questioning a suspect, on pein of having the statement excluded from the trial. The 
caution is similar to the English one, except that the accused must also be told, if 
he ts indigent, that he has the right to a free lawyer. ' 

11 106 A. 2d 271 (1954) N.J. 12 See 10 A.L.R. “ Orerruling.” 
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Cases involving personal and legal status present a particularly 
acute kind of reliance. In a very early example of prospective over- 
Tuling,** the Supreme Court of Ohio had to consider the power of 
the legislature to grant divorces. It decided that the legislature did 
not in fact have such a power, but it realised that to declare this 
with full retroactive effect would have “ fearful consequences.” It 
would, at a stroke, have made many marriages polygamous and 
bastardised their progeny. Prospective overruling forestalled these 
“ horribles ” while still curtailing future use of an unlawful legislative 
power. 

Another justification for the use of prospective overruling has 
been that the desire which impels the court to overrule is the desire 
to implement a new policy, but a policy which need not be retro- 
active to be effective. In Mapp v. Ohio, the United States Supreme 
Court held that evidence which was discovered in an unlawful search 
could not be used at trial. In Linkletter v. Walker, the court held 
that the Mapp rule was to be prospective only. The new rule, the 
court said, was intended to discourage unlawful searches. It wab 
too late to discourage those searches which had already taken place. 
Therefore nothing could be gained by giving Mapp retroactive 
effect. A problem with this line of argument is that policies are not 
often pursued for a single purpose. The availability of an action in 
negligence is intended partly as a deterrent, but even if that 
fails, it has another, to allocate loss. It can be argued ** that the 
exclusionary rule is concerned not only with deterrence, but also 
with giving expression to the principles of freedom and integrity of 
the law enforcement institutions. 

‘A third justification has developed in the area of criminal pro- 
cedure. The authorities are not clear, but it seems that a prisoner 
in the United States may be entitled to habeas corpus if a tactic used 
in his apprehension or trial is later declared to be unconstitutional. 
This possibility has worried many judges who otherwise favour 
extending constitutional safeguards. Again prospective overruling 
has been used. The Supreme Court was able to prohibit the use of 
unlawfully seized evidence in future trials without starting a flood of 
applications for habeas corpus from those whose sentences were 
final!’ 

The presence of no one of these reasons should be a sufficient 
ground for limiting the retroactivity of an overruling. The court 
should weigh in the other pan the injustice which the overruling 
seeks to remedy. Myers v. Drozda ™ illustrates this balancing tech- 


13 Bingham v. Miller, 17 Ohio 45 (1848), though the term “ prospective over- 
” was not used. For legal status see Allen v. State Board of Education, 393 

U.S. 544 (1968). 

14 367 U.S. 643 (1961). 

15 381 U.S. 618 (1965). 16 Currier, supra. 

1ta See now, Stone v. Powell, 44 U.S. Law Week 5313 (U.S. Supreme Court, July 6, 
1976). 

17 In Linkletter v. Walker, 381 U.S. 618 (1965). 18 141 N W. 2d 852 (1966) Nb. 
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nique. That case stripped charitable hospitals of their immunity 
from liability under Nebraska State law. The court realised that 
some of the hospitals had not taken out liability insurance. Therefore, 
it made the overruling prospective. However the overruling was to 
be retroactive where hospitals did in fact carry insurance. In these 
circumstances, the hospital was to be liable to the extent of its 
coverage and no further. Thus for the insurance companies the 
decision was retroactive. This did not disturb the court. Insurance 
companies, it felt, unlike an uninsured hospital, and unlike the 
injured plaintiff, could relatively easily spread the burden of their 
loss. Their reliance interests were outweighed by the justice of 
the plaintiff’s claim; the reliance interests of the hospital were not. 
._ Several variations of prospective overruling have been tried. Space 
permits comment on only four. 

A case of first impression: - When the court takes an unexpected 
turn,'* it seems anomalous to allow them'to make, the decision 
prospective if it involves overruling a past decision, but to imsist 
that it be retroactive if-it does not. The presence or absence of a 
prior, decision may well be important in deciding whether the 
reliance was justified, but should it be decisive? ?* 

Temporal restrictions imposed by a latter case: On several occasions 
the United States Supreme Court has restricted the retroactive effect 
of an overruling, not in the overruling case itself, but in a latter 
case.*! Where a court makes a habit of this, there is the danger that 
private parties will be in doubt after every overruling as to whether 
the new rule or the old will apply to events prior to the decision.™ 
Excepting the parties to the overruling decision from the denial of 
retroactivity: The courts which use this variation ** talk in terms of 
reward for the party who has persuaded them to see the error of 
their ways. They argue that unless the party to the mstant case is 
given the benefit of the new decision, there will be no incentive for 
him to raise the propriety of the old decision. Finally they.say that 
if the new rule is not applied in the instant case, the overruling will 
be obiter only. 


19 e.g. Lousiana V. State Board of Medical Examiners, 3715 U.S. 411 (1964). 

20 In R. v. Kamara [1972] 3 All’E.R. 999; affd. on appeal [1973] 2 All BR. 
1242, the court held that there was a crime of conspiracy to commit trespass. Stx 
leading treatises had said that there was no such crime. Had the court had the power 
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I shall postpone consideration of the last two arguments, and 
here just focus on the justice of this variation. Our system of justice 
is based on the premise that like cases should be treated alike. 
Through prospective overruling, an incident before the overruling 
may be governed by a different rule from a similar incident after 
the overruling. The overruling, however, is a significant event. Before 
it reliance on the old decision was justified, afterwards, it was not. 
But no significant event distinguishes two cases based on incidents 
before the overruling.“ 

Consider Molitor v. Kaneland Community School District No. 
32.™ The plaintiff and seven other children were injured in a school 
bus accident caused by the negligence of the bus-driver. Up until this 
case, a school district had been protected from liability by govern- 
mental immunity, granted in an old decision. The court prospectively 
overruled that decision, but applied the new rule to this defendant. 
This was unjust. It was unjust to the school district, whose reliance 
the court had accepted as a ground for limiting the effect of the 
overruling to “ prospective only.” It was unjust to the other school 
children who were on the bus and who were denied recovery. This 
injustice was underscored when it was discovered that Molitor’s 
case had been intended as a test case for the other children. The 
others had contributed to Molitor’s costs. In a subsequent decision,” 
the court held the school district liable to these children as well. 
This alleviated, but did not eliminate, the injustice of the rule in the 
first case. Had there been another bus accident in Kaneland County, 
or had a child been injured by a teacher before the first Molitor 
decision, the school district would not have been liable. Yet nothing 
would have distinguished these cases from Molitor, except that 
Molitor happened to be the first to reach the courts. 





the party to the overruling case. This 

party has incurred legal costs to fight the case. This does distinguish him from 
others who have suffered silently in the past. If the state were to reimburse him these 
costs, he could be put in a position equal to the others. He would still have had 
incentive to put full argument (as to which see below) to the court as to why 
retroactive effect should not be denied. The other party would not find that his 
was a pyrrhic victory, and the state would have paid for a change, from which it, 
be 


necessary 
3s 163 N.W. 2d 89 (1959) IOL 
26 182 N.W. 2d 145 (1962) OL 
37 e.g. Johnson v. New Jersey restricted Miranda v. Arizona to cases whero trial 
had commenced before the date of the Miranda decision. 
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without reopening a mass of final convictions. The variation is 
justifiable as:,an’ administrative convenience, but only on that 
ground.** « ' 

. e mm 


Objections to prospective overruling 

In this section I consider some of the criticisms which have 
been levelled at prospective overruling in the United States and which 
relate to features of the common law system that exist in both 
countries. Since „prospective overruling is intended to make over- 
ruling more common, I look also at some of the doubts which have 
been voiced about a more active judiciary. Finally, I consider the 
argument which, every comparative lawyer must face, “ but England 
is different.” 


(1) The jidle + process is geared to producing a retroactive 
decision: This argument has been made by Professor Mishkin.** He 
highlights the fact that a judge must have the power to make a 
retroactive decision to decide the case before him. He points to 
the court’s insulation from political pressure, the restricted access 
to the court and the fact that, in the main, the court’s relief looks 
backwards and compensates, punishes or invalidates an act which 
has already been committed. 

If Mishkin were describing Sogaland, he would.be right. There,” 
the courts pay no attention to past decisions, but each dispute is 
argued afresh. Overruling has meaning only in a system where a 
particular decision does have an influence in the future, and for 
persons other than the immediate parties. Thus, although the 
court’s relief. looks backwards, its principle lives on in future 
judgments. Access ig restricted, but there are provisions for amicus 
curiae and attorneys-general to appear before the court. The court 
is insulated from political pressure, but it does, as I shall argue 
later, have a role to play in the development of the law. 


(2): There will not be two opposed parties on every issue before 
the court: The adversary: process depends on the assumption that, 
because two parties have opposed views and interests, they will 
between them present all relevant evidence and arguments to the 
court. Prospective overruling seems open to the attack that, because 
it involves a decision which does not affect the parties before the 
court, it will not have been fully argued.** 


28 The court cannot consistently justify prospective overruling in this way on the 
ground that police reliance on the old precedents deserves protection. If it were 
serious in its intention to do this, it should apply the old rule to all cases before the 
overruling where police action was based on this reliance, trrespective of when the 
case came to trial 39 Mishkħ at p. 60. 

30 Lloyd Fallers, Law without Precedent, Soga Law Considered, pp. 309-314. 

31 Le. the decision to apply a different rule to future events. In the language of 


overruling 
zero-sum games, is. a game in which both sides can win: See Thomas Schelling, 
A Strates) of Confer 
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This danger does exist, but only sometimes. There are three 

important variables: (i) does the court use the standard form of 
prospective overruling, where the old rule is applied to all disputes 
before the decision, including the one in the case before it, or does 
it make use of the variation which makes an exception for the 
parties before the court??? (ii) is the party who is in favour of the 
change an individual, only interested in the outcome of this par- 
ticular dispute, or is it an institutional or representative litigant? 
(iii) is the party who is opposing the change an individual or an 
institution? , 
_ Certain combinations of these three variables should produce full 
argument. Imagine, for instance, a child suing a local authority 
for the negligence of its bus-driver. The district pleads sovereign 
immunity and points to an old case. The child argues that the case 
should be overruled. The district opposes this, but argues alternatively 
that the court should only overrule prospectively. The child will 
oppose this limitation. If the case is overruled with only prospective 
effect, the district will, under the standard doctrine, have the benefit 
of the immunity in this case, and the child will get nothing. Thus 
on both the issue of whether or not to overrule, and whether or not 
to overrule prospectively, the two parties are opposed. 

The danger of insufficient argument occurs in three possible 
combinations. The first ** involves an institutional proponent, an 
individual opponent, and a court using the standard form. Let us 
take another hypothetical. A criminal defendant asks the court to 
exclude evidence which was seized in an unlawful search. Existing 
authority says that the evidence may not be used. The prosecution 
would like this authority overruled. They would like, too, to use 
the evidence seized in this search, but this is less important than 
having the rule changed for the future. Here the prosecution will 
argue that the rule ought to be overruled, but will defer with little 
resistance if the court is only prepared to make the overruling 
prospective. But'worse might happen. If the defence gets wind of the 
prosecution’s strategy, it may not feel so compelled to put all the 
arguments against the initial decision to overrule. The defendant, 
unlike the prosecution, is only concerned with the instant case. 
Under the standard doctrine, he would have the benefit of the 
exclusionary rule if the old case is overruled prospectively. There is 
a danger then that full argument will not be put. 

But how serious is this danger? The defence has two oppor- 
tunities to have the evidence excluded. It can argue that the 
exclusionary rule ought not to be overruled at all, and it can argue 





32 Here it is the decision not to apply the rule to other prior disputes which seems 
not to affect the parties before the court. 

33 The other two possible combinations, where this danger exists, involve the use of 
the variation. I have already indicated that I consider this to be unjust. I will 
not, therefore, defend it against the additional charge that they also subvert the 
adversary process. 
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that if it is overruled, it ought to be for the future only. A lawyer 
who advised his client to forgo one of these opportunities might 
be considered rash. If the lawyer trusts to an overt or tacit agreement 
with the prosecution to play down the arguments against over- 
ruling in return for the prosecutor’s silent support for a prospective 
overruling, he runs an ethical risk. A judge who suspects collusion 
may ask the defence lawyer if he has presented all possible argu- 
ments against overruling.“ This would amount to an appeal to the 
lawyer’s professional duty, which must override his duty to his 
client.** 

(3) It allows a'court to make new law without applying it to the 
case before the court: There are few lawyers now who would agree 
with Montesquieu that ‘“‘ the judges are the mere mouthpieces of 
the law.” ** The opportunity for creativity in choosing a the, ie 
relevant statutes or precedents, in favouring one of a pair of antagon- 
istic canons of construction, ”” in distinguishing a case on its facts or 
following it on principle, is apparent on both sides of the Atlantic. 

However, a traditional restraint on this law-making power has 
been that courts are limited to expounding the law on the facts 
before them. Prospective overruling seems to give the courts power 
to dispose of the instant case and then add an unnecessary post- 
script as to how they will act in the future. Another version of 
the same argument is to say that the new rule is obiter, and therefore 
a waste of time. 

‘Yet a similar practice is’ already used by the courts. In Hedley 
Byrne v. Heller Partners,** the House of Lords stated a new prin- 
ciple of liability for negligent misrepresentors, but the defendant, who 
came within the general description, was not held liable. The court 
added a rider, absolving from liability a representor, who had 
expressly excluded his liability at the time he made his statement. An 
announcement by the court, as it prospectively overrules, that it 
will apply a new and different rule in other situations, is no more 
obiter than the House of Lords saying that in other cases it would 
hold negligent .misrepresentors liable. In both situations, the court 
lays down a principle, argues that there is an exception, and finds 


% Would this be an unwarranted judicial interference with counsel's conduct of 
the case? I believe not. The court has a responsibility for the future development of 
the law. A deciston not to overrule would benefit the defendant. Together, I suggest, 
these two factors outweigh counsel’s claim to freedom of action to choose whichever 
tactics he thinks best for his client. 

35 A far more disquieting disrespect for the adversary process fs evident in 
s. 36 of the Criminal Justice Act 1972. This allows the Attorney-General to 
obtain Ibe opiniono: the Court, o5- Appa on a point of law, after an acquittal 

outcome of the “appeal” does not affect the defendant's acquittal. S. 
65 A E a e AE a ES ts enti 
the defendant secret. 

36 Esprit de Lois. XI 6. : 

37 See Llewellyn, “ Remarks on the Theory of Appellate Decision and the Rules 
or Canons of How Statutes are to be Construed,” 3 Vand.L.Rey. 395, 401 (1950). 

38 [1964] A.C. 465, 
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that the parties to the suit come within the exception. While the 
principle is not conclusive, it is applied in the instant case, and it is 
difficult to see how it can be said to form no central par of the 
reasoning of the court. 


(4) The Hedley Byrne technique referred to in (3) is prospective 
overruling in disguise. A naked use of prospective overruling is 
therefore unnecessary ™: This is not so. In Hedley Byrne, the 
court was able to declare a new rule without applying it to ‘the 
party in the instant case, but it achieved this result by qualifying 
substantively the new rule. If, the following day, a similar case had 
come up for judgment, but where the representor could not bring 
himself within the qualification, the representor would have been 
held liable, even though the representation may have been made 
many years previously. On the other hand, if Candler. v. Crane, 
Christmas *° bad been prospectively overruled, the temporal quali- 
fication would have protected all persons (not liable under some 
other doctrine) who had made negligent misrepresentations before 
the date of the overruling. The Hedley Byrne technique goes some 
way, but not far enough, in protecting those who relied on a prior 
statement of the law.*! 


(5) A judge who uses prospective overruling has too much the 
appearance. of a legislator: It is argued “ that however much judges 
are innovators in practice, in popular belief they are still the 
“ finders ” of law, not its “ makers.” This belief, the argument runs, 
could not be sustained if judicial opinions read: ‘‘ this precedent is 
out-of-date and ought to be changed, but the change will only be 
effective from today.” 

This writer has serious doubts as to whether the public would 
have greater respect for a court that slavishly followed precedent, 
than for one that tried to reconcile the competing claims of change 
and reliance. However, for the sake of appearances, there is another 
formula that the court might use: “ the rule that we announce today 
is and always was the correct view of the law. However, recognising 
the reliance which was placed on the old view, we will not apply 
the true view to events happening before today.” 

This form was used in Golak Nath v. State of Punjab,“ when the 
Supreme Court of India prospectively overruled the Land Reform 
Statutes. The court held that these statutes violated fundamental 
rights, guaranteed by the constitution, but because of the property 


3° Friedmann, “Limits of Judicial Law-making and Prospective Overruling ” 
(1966) 29 M.L.R. 593, 605. me 


40 [1957] 2K.B. 164, Ea ce overtoled:in Medley Byrn: 


41 For admonition methods used by German and I talian courts, see 20 Am_Jo. 
Comp. Law 387 (1972). 
42 Mishkin, p. 62. See also Devlin, “ Judges and Lawmakers ” Eae) 9 MLR T 


43 ]1967] 2 S.C.R. (India) 762 and see Pillai, “ Precedent in the House of Lords 
and the Doctrine of Prospective Overruling in the U.S.A. and India ” (1967) 1 Sup. 
Prospective Overruling ” 


(1968) 1 Sup.Ct.Jo. SL 
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interests which had been transferred and settled in reliance on them, 
they should be struck down with prospective effect only. ` 

It is possible to draw analogies to this suggestion from certain 
laws governing private relations. In doing this we step down a level 
of generality. These rules or obligations were not addressed to the 
population as a whole, but to particular individuals. 

In Dimes y. Grand Junction Properties,“ the House of Lords 
held that one of its decisions should be held invalid because of an 
undisclosed interest of the Lord Chancellor in the defendant com- 
pany. The House decided that its earlier decision was voidable, and 
until set aside, still effective. The earlier dispute had involved title to 
land, and Baron Parke commented: 


Persons acting under the authority of the court (i.e. in reliance 
on the earlier case) would not be held liable as trespassers. 


When a marriage is annulled, some respect is still paid to the 
parties’ belief in their mutual obligations. Thus Clauson J. said in 
Re Eaves * 


Transactions which have been conducted, things which have 
been done during the period (of the voidable marriage) on the 
footing of the existence of that status cannot be undone or 
re-opened, 


In these two examples,‘ the court decides that an obligation is 
invalid, yet is still prepared to accord recognition to acts performed 
in reliance on it. At a higher level of generality, this is what pros- 
pective overruling does. 

(6) If prospective overruling is available, it will be used every 
time a court overrules: Prospective overruling represents a compro- 
mise, and there is a danger, as there is with every compromise, that 
-jJudges will resort to it too readily. Prospective overruling, I repeat, 
is not intended to-replace retroactive overruling. In particular, it is 
inappropriate where (a) reliance is no more than “the figment of 
excited brains ” *'; (b) where ample warning of the demise of the 
old rule has been sounded in earlier dicta **; (c) where the claim of 
reliance is outweighed by the injustice of the old rule.** 


44 [1852] 3 H.L.C. 786. 

ior ee C. LO, TI aiT. [19391 4 AN ER cope Senna, DE Mariaga -Act 
25, 

46 Ses, too, the court’s protection of a constable, acting under a voldable warrant, 
from an action for false tmprisonment. Wiliams v. Wiliams and Nathan [1937] 
2 Al E.R. 559. 

47 Cardozo, The Growth ofthe Taw, Di 122. Cardozo was closely involved in the 

address to the New York Stato Bar Assoc. 


seo James v. U S., 366 US. 213 (1961) and Currier at p. 249. For an English case 
where the House of Lords tossed out a claim of relfance on a past decision, see 
Ross-Smıth v. Ross-Smith [1963] A.C. 280. 48 Soe p. 544, 49 See p. 45. 
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(7) If prospective overruling were available, it would make over- 
ruling more common and upset the certainty** which results from 
a strict doctrine of stare decisis: However, “for the most part, 
certainty is an illusion.” ‘t The discovery of old cases, the power to 
distinguish, the uncertainty of which facts will be believed in court "° 
mean that the outcome of a particular dispute is not necessarily 
certain, even in a system where overruling is rarely used. It is 
appreciated that a sense of proportion is necessary. Many disputes 
are within the “ core application ” ® of a rule. Most rules would be 
affirmed on challenge, even by a court with the power to overrule 
prospectively. Nevertheless, one must ask, as Goodhart did," 
whether, if the rule is unjust, certainty is not bought at too high 
a price. To add a gloss to Goodhart’s comment; if through pros- 
pective overruling, we take away the element of individual reliance, 
then although stability and predictability are important, can it 
always be said that they will be more important than the removing of 
injustice or correcting the anomaly. 


(8) Prospective overruling is undesirable because it encourages 
Judicial law reform. The principal thrust of law reform should come 
from a democratically elected Parliament, rather than an appointed 
judictary: 

As Cross'has said: 
The English system is only workable on the understanding that, 
when it breaks down through the dead weight of precedent, as 
it does from time to time, amending legislation be readily 
available."* 


Before 1965, the failure of Parliament to respond to an impasse 
was blamed partly on the absence of a permanent body with responsi- 
bility for keeping the law up to date, by continually presenting law 
reform proposals to Parliament. This shortcoming was made good 
with the establishment of the Law Commission.‘* The Law Com- 
mission’s achievement has been remarkable. In the debates in 
Parliament," doubts were expressed as to whether the Law Com- 
mission’s proposals would squeeze through the bottle-necks of the 
shortage of parliamentary draftemen and the shortage of parlia- 
mentary time. Neither seem to have been insuperable problems. The 
Commission reports ** that by 1972, all but 5 of its 37 relevant reports 
had been implemented. 


eee 

5° The term “certainty” in this context is understood to mean more than a 
question of individual reliance, but to embrace a more general notion of stability 
and predictability. 

51 Holmes, The Path of the Law, p. 465. 

53 Jerome Frank, Courts on Trial, 


34 “ Precedent in English and Continental Law ” (1934) 50 L.Q.R. 934. 


57 HLL Debs. [264] 1140-1223; H.C_Debs. [706] 47-158 
s8 Law Commission Annual Report 1971-72, Appendix. 


/ 


N 


554 THE MODERN LAW REVIEW [Vol. 39 


Yet the same Lord Chancellor who pioneered the Law Commission 
Bill, also issued the Practice Direction,’* which said that the House 
of Lords was no longer bound by its own decisions. In the period 
in which the Law Commission was so active, the Lords used this 
power for the first time in Conway v. Rimmer.** Lord Denning, who 
strongly supported the Law Commission Bill in Parliament ** has not 
acted as though judges no longer had any role to play in Jaw reform. 
The answer, it seems, is that the task of law reform is vee, 
continuous and often consists in the alteration of detail. 

In 1953, the Evershed Committee considered a proposal for 
financing litigation on points of law of a. public interest. In its 
conclusion it stated **: 

- We do not think this method or a law tena committee fully 
meets the public need. Legislation is slow and cumbersome. 
Parliamentary time is notoriously limited, and may m future 
become even more precious. Clarification of the law by judicial 
decision is a swifter and surer process which can go forward 
at all times, without regard to parliamentary time and quite 
independent of the political process. ` 


Judicially developed law also has the advantage that it can be 
more cautious and developed according to experience. A judgment 
peed not, indeed it is probably better if it does not, set out the whole 
ambit of the rule, complete with all. qualifications. The courts are 
bound by the words of a statute, but only by the ratio decidendi of 
a decision. Statutory law has been scorned in the past for disturbing 
the growth of the common law. The scorn is often a reflection: of the 
conservatism of the speaker, but it is true that the words of a 
statute have a rigidity which is not always desirable. 

What should be the limit of judicial law-making? The gut-feeling 
of many | Judges is that they should shy away from “ political 
decisions ”. Others, such as Sir Leslie, Scarman, have denied that 
there is any **: 


cosy little world of lawyer’s law, in which learned men can 
frolic without raising socially controversial i issues. 


In the immediate post-war era and under the Chancellorships of 
Lords Jowitt and Simmonds, the courts seemed fearful of taking any 
step which might have been construed as dabbling in politics. But, as 
Professors Stevens ** and Jaffe “ observe, there has been a new yeast 


at work since the early sixties. Hedley Byrne v. Heller Partners,** 


59 [1966] 1 WLR. 1234. 

60 [1968] A.C. 910. 

61 [264] H.L.Debs., col. 1212 

s3 Final Report of the Committee on Supreme Court Practice and Procedure, 
H.M.S.O. Cmnd. 8878 (1953). 

a3 Scarman, Law Reform, the New Pattern, p. 27. 

64 Stevens, “ The Role of the Final Appeal Court in a Democracy: the House of 
Lords Today ” (1965) 28 M.L.R. 509. 

Jaffe, English and American Judges as Lawmakers (1965). 

ss [1964] A.C. 465. 
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Ridge v. Baldwin,“ and Rookes v. Barnard ** bear witness to this. 
The furore aroused by the last example was not so much because 
the House breathed new life into the tort of intimidation, but because 
it applied it to the field of industrial relations. The government 
passed the Trade Disputes Act 1965 to protect the unions from actions 
of this sort in the future. For a while, relations between the judiciary 
and the executive were strained, but the end result was productive: 
the tort, a useful one, survived, but the particular case of strike action 
was exempted. 

Professor Keeton points to similar joint creativity, by courts and 
legislature, in Ilinois.® Molitor v. Kaneland, as we have seen, 
deprived school districts of their immunity from tort suit in that 
state. The Ilinois state legislature passed legislation ’ restoring the 
immunity above $10,000. Again the result was a principle, set out 
by the courts (no immunity), and a particular exception grafted on 
by the legislature (liability for school districts only up to a certain 
limit). 

It is true that, up to now, one restriction on judicial activism has 
been the fact that the decision applied retroactively and prospect- 
ively.” However, it would be wrong to think that, if this restriction 
were removed, the judges would indulge in a legislative field day. 

Thus, however the judge reaches his conclusion in fact, he must 
justify it in his opinion by reasoned elaboration. Again, a judge can 
only make law for the situations which come before him. Prospective 
overruling allows him to distinguish past and present instances but 
his decision is still limited to cases of that type. He is limited, too, by 
the relief he can order. He can order the payment of money, the 
cessation of an activity, or declare an act void. Less effectively, 
he can command the performance of an act; but he cannot, for 
instance, set up a new institution. No court in England, for instance, 
could have commanded a National Health Service, or a government 
pension plan. More immediately, he is limited by the doctrine of 
parliamentary supremacy. Judges may guard their independence 
jealously, but the price they pay for this is that they must be equally 
scrupulous about recognising the supremacy of Acts of Parliament.” 
Finally, each judge is restrained by his own consciousness of the role 
he is expected to perform. If he is given the power to overrule 
prospectively, that consciousness should change, but would it be 
radically altered? He would still be aware that his activism would 
not be considered fitting in areas of high political controversy or 
government discretion. If reassurance is still needed, one can look 
to the Lords after the bestowal of their new power. By no stretch 
of the imagination could it be called a legislative rampage. 

#7 [1964] A.C. 40. #8 [1964] A.C. 1129. 

e? Keeton at p. 463. 

TO Ti. Rey.Stats. Chap. 12, para. 825 (1959). 

71 Though not always in the case before the court, soo Hedley Byrne. 


74 Blom-Cooper and Drewry, Final Appeal (1972), Appeals and the Legislative 
Process. 
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Thus, I conclude that judicial law-making is inevitable. Parliament 
and the courts, in the words of Jaffe, are in the law business together 
and should be continually at work on the legal fabric of our 
society." The establishment of-the Law Commission has reduced, 
but not abolished the part which the courts should play in law 
reform. They will always be the junior partner in the partnership, 
but even so their methods enjoy some advantages over statute. 
Prospective overruling gives the courts more scope: for’ reforming 
judicially developed law, but does not deny the superior weight 
which must be given to the words of the senior partner. 

(9) However useful prospective overruling might be in the United 
States, it is unnecessary in England: At least three relevant differ- 
ences can be discerned. (a) Parliament has a much better record for 
responding to paralyses caused by stare decisis than the American 
state legislatures or the national Congress. (b) Many of the United 
States decisions which have ‘been prospectively overruled, were 
interpretations of either state or federal constitutions. In either 
case the power to overrule is important, given the cumbersome 
nature of the amendment process. Prospective overruling is, there- 
fore, extremely useful in these circumstances to -prevent injustice 
to those who relied on the old statement of the law. In England, 
there is not the same pressure to overrule, nor need for a doctrine 
to temper the effects of that overruling. Further, in the sixties, the 
Supreme Court of the United States used prospective overruling in 
several criminal procedure cases, where the alternative of retroactive 
overruling seemed necessarily to involve a flood of habeas corpus 
petitions. In England, it is uncertain-that a person whose conviction. 
was final would be able to base a habeas corpus petition on a new 
restriction on police practice. (c) In the U.S. there will be more 
situations where a party is justified in relying on a past precedent,” 
and a court equally justified in departing from it. As in England, 
a state supreme court may be faced with two conflicting decisions 
of its ‘lower courts, but it may also face one of its own decisions 
pointing in one direction and the decision of other state supreme 
courts pointing in the opposite direction. : 

Each objection, though, is one only of the degree to which 
prospective overruling might be used. In the last section, I argued 
that, despite Parliament’s responsiveness, the courts have a role to 
play in law reform. Although many decisions, which used prospective 
overruling involved constitutional questions, others related to tort "*; 

73 An American writer, answering the charge that social change through the 
courts was undemocratic,’ has written: “ The real issue is not the democratic or 
nondemocratic qualities of any institution or procedure, but bow the political 
organism works as a whole when -all the parts interact with one another.” Jack 
Greenberg, Litigaton for social change: methods, lmits and role in a democracy. 
ara the Association of the Bar of the City of New York (1974), VoL 29, pp. 

14 Seo p. 545. 


15 e.g. City'‘of Rosewall v. Jones, 67 P. 2d 86 (1937) N M. 
16 See p. M4. — 
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to the power to devise property "’; to the interpretation of a tax 
statute ’*; and to the enforcement of contracts contrary to public 
policy.’* The question of whether habeas corpus would be available 
to a person already convicted, awaits an authoritative determination 
in England." As for the third difference, again it is a matter of 
degree. Decisions of the Privy Council do not fit neatly into the 
single hierarchy of English courts, although decided by the same 
Law Lords. There have been times when private parties have been 
faced with conflicting decisions of the English courts and the Privy 
Council.** In addition, foreign decisions are persuasive in English 
courts, and so are analogous to the decision of another state in 
state litigation in the U.S.“ 

While these differences make prospective overruling seem less 
useful in England, a further difference makes it seem more useful. 

It is perhaps the irony of prospective overruling that it is a 
technique, which on the one hand is considered radical, but which 
on the other, pays great regard to the doctrine of precedent.** One 
ground for a court, even with the power to overrule prospectively, 
to overrule retroactively, is that the claimed reliance is unjustified, 
given the status of the past precedents.“ In a state, or jurisdiction 
where the courts are very ready to overrule, a single decision is a 
dangerous rock on which to rely. In a state in the United States, it 
becomes positively treacherous if the trend in the other states is 
in a different direction. In England, however, where the House of 
Lords thinks long and hard before overruling even a High Court 
decision, reliance on a single decision is easier to justify, and one 
would have thought that prospective’ EEE would seem more 
attractive. 


IV 

As will have been apparent, I do not find the objections to 
prospective overruling convincing or compelling. Prospective over- 
ruling (as long as, what I have dubbed, “the standard form ” is 
used) does not appear to me to be incompatible with the Anglo- 
American legal system, nor destructive of the balance of power 
between the judicial and legislative branches of the government in 
England. 

A final question remains to be considered. If prospective over- 





1T Hanks v. MacDannell, 210 S.W. 2d 784 (1948) Ky. i 

T8 James v. U.S., 366 U.S. 213 (1961), although the court avoided the term 
“ prospective overruling,” the effect of the opinion was to deny retroactive effect to 
the new interpretation. 

1% Hare v. General Contracting and Purchasing, 249 S.W. 2d 973 (1952) Ark. 

®° Rubinstein, Jurisdiction and Illegality, pp. 110 et seq. 

#1 e.f. Re Polemis [1921] 3 K.B. 560 and Wagon Mound [1961] A.C. 388. 

#3 In the Practice Direction in 1966 Lord Gardiner hoped that that move would 
lead to the citation of more foreign and Commonwealth cases in the House of Lords. 

83 Levy, p. 25. 

% Sop. 544, 
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ruling is thought to be a useful innovation, how should it be 
introduced? 

The rules that a court must usually follow precedent, that it may 
in certain circumstances depart from it, that, if it does, the overruling 
is to have retroactive effect, are all, in Hart’s phrase, “ secondary 
rules.” = Secondary rules, like primary rules, may of course be 
changed by Act of Parliament, but Parliament has been noticeably 
hesitant to exercise its power. A rare example was the Interpretation 
Act 1888.** 

Prospective overruling could be introduced by statute. In Jones v. 
Secretary of State for Social Services,*’ Lord Simon appreciated the 
usefulness of prospective overruling and considered that if it were 
introduced, it should be by statute. This method has advantages. 
Prospective overruling is intended to make the courts more active 
in law reform. To introduce it by legislation, rather than in a 
decision, would pre-empt any accusations that the courts were 
arrogating to themselves too much new power. Lord Simon also 
considered that ancillary questions could also be answered in such 
legislation, as, for instance, whether the power would be enjoyed by 
courts, other than the House o Lords, which were supreme in 
their own jurisdiction. 

Yet while the courts in the last two centuries have oscillated in 
their adherence to the strict doctrine of stare decisis, each change 
has been self-activated. Legislation played no part in the process. 
The process has been much closer to the evolution of customary 
law, where change must be based on general support. To say this 
does not imply that they are the standards of the whole population. 
They are rather a “ body of practices observed and ideas received 
by a caste of lawyers.” ** Judges, barristers, solicitors, academic 
lawyers, and a few interested outsiders make up their universe. It is 
therefore necessary to have their general support if the change is 
going to come from within. If the change is going to come from 
without, their faith in the technique is still a pre-condition of its 
actual use. So it is significant that, when Lord Gardiner announced 
that the Lords were no longer bound by their own decisions, he 
expressly stated that the announcement was made with the 
concurrence of all the Law Lords.** 

Proponents of prospective overruling cannot point to a similar 
mood in their favour. Lord Simon in Jones thought that “ pro- 
fessional opinion ” was against the technique, though he did not 





a Hart, p. 91. i 

88 Which, for instance, solemnly directs courts to read “ man” to mean man or 
woman when the word appears in a statute. 

87 [1972] A.C. 944, 1026. 

88 Simpeon, “ Customary Law Today ” in Oxford Essays in Jurisprudence (1975). 
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cite any specific examples. Cross,” in 1968, thought prospective 
overruling unnecessary in England, where the courts did not have 
the power to strike down statutes. Friedmann," in 1966, was 
unenthusiastic about the benefits of prospective overruling for 
England. 

However, there is a burgeoning interest, which may yet form the 
nucleus for a more general support. N. S. Marsh, Q.C., a Law Com- 
missioner supported prospective overruling as one way to mitigate 
the defects of judicial law reform." In a Case Note in the Cambridge 
Law Journal, R. W. M. Dias recorded with glee the House of Lords 
Practice Direction, and argued that prospective overruling should 
be considered as the next possible step.*? India used prospective 
overruling in invalidating the Land Reform Statutes." Recently, 
Professor Traynor, formerly Chief Justice of the California Supreme 
Court, advocated the use of prospective overruling in England. 
Lord Devlin, however, has opposed the idea.** 

Moreover two seventeenth-century cases provide a possible 
doctrinal basis. They show that there was a time in England when 
Equity would protect a person who had relied on a precedent or a 
commonly held belief from an adverse change in the common law. In 
the first,’ the court found that Magdalene College had breached a 
statutory prohibition in leasing its land to Queen Elizabeth I on a 
long lease. However, the court accepted the argument of counsel for 
the subsequent holder of the Queen’s lease, that the statute had not 
previously been thought to apply to royal leases, and that **: 


the change of such a common and constant opinion, upon 
which the estates and interests of so many men depend, will be 
the occasion of great vexations, suits in law, and the ruin of 
many who have spent their substance or the greater part of it, 
upon such estates and leases, but also have spent much upon 
new buildings and other charges upon them, all of which will 
be utterly lost by the change in the said continual practice. 


The court held for the lessee." 

In the second,’ the plaintiff sought relief in Equity from a common 
law judgment. He argued that, “ under an opinion which hath long 
been current for law,” he would not have been liable, and that he 


%¢ Precedent in English Law, p. 217. 

91 Seo note 39. 

02 “ Is the Law too Rigid,” tn Zander (ed), What's Wrong with the Law. 

#2 [1966] CL J. 155. 

s4 See p. 551. 

*' Traynor, “ Quo Vadis, Prospecttre Overruling A Question of Judicial Respon- 
sibility.” Lecture at the University of Birmingham, May 7, 1975, reprinted by the 
Untversity of B 

26 Soo Devlin, “ Judges and Lawmakers ” (1976) 39 MLL.R. 1, 11. 

*t The Magdalene College Case, 11 Co.Rep. 66B and Nottingham’s “ Prolegomena,” 
c. 30.30. 


9 The two reports disgree as to the result. I favour Lord Nottingham’s version, 
because he adds, “ and the lease continues until this day.” 
1 Pierce v. Janes, 73 Seldon Society 182. 
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was entitled to rely on this, even though a latter decision had 
abridged the former current opinion. The court rejected his plea, 
not because Equity would not entertain such arguments, but 
because, in the circumstances of this case, the reliance had been 
unjustified, and because the policy of the latter opinion was of 
greater importance than the plaintiffs reliance.” 

I do not pretend that a court presented with these cases would 
feel compelled to adopt the techniques of prospective overruling. I 
do hope that they will awaken an interest in the device. Perhaps the 
day will come, when a court faced with the dilemma of Lord 
Greene in Compton will be able to have its cake and eat it too. 


ANDREW G. L. Nicor * 


a 


2 Notice the familiarity of these arguments to those which American jurisprudence 
has developed. . 
* B.A(Cantab.), LL.B.(Cantab.), LL.M (Barvard). 


STATUTES 


THE EMPLOYMENT PROTECTION Acr 1975— 
INDIVIDUAL ASPECTS 


Tae Editor of this journal has in an earlier issue described the 
collective aspects of this Act’; this note is a comment on its effects 
on individual employment law.’ It is not at all easy to give a general 
impression of the individual employment aspects of this immensely 
complex legislation. Many people will think of it as a somewhat 
one-sided onslaught upon the individual employment relationship, to 
the advantage of the worker, or sometimes the trade union. But this 
would be to describe its political complexion rather than its purposes 
or probable practical effects; it is the task of this note to attempt 
the latter kind of description. The primary purpose of the indi- 
vidual aspects of the legislation seems to have been to provide a 
positive corrective to the distortions produced by the collective 
aspects of the Industrial Relations Act. This use of individual 
employment law as a counterweight to collective labour law is not 
new; it occurred, though in a very different sense, in the unfair 
dismissal provisions of the Industrial Relations Act itself, and has a 
close parallel in trade union law where collective power has hitherto 
been rationalised and legitimised by legal protection of individual 
interests.* 

In the Employment Protection Act (E.P.A.), however, it is not 
immediately apparent what collective considerations are in fact being 
balanced out by the individual employment provisions. Although, 
no doubt, a potent motivating force, the collective provisions of the 
Industrial Relations Act had already been swept away and relegated 
to history before the E.P.A. was passed. Is it then that the indi- 
vidual aspects of the 1975 Act are intended, on “‘ social contract ” 
patterns of thought, to improve the chances of success for policies of 
pay restraint? If so, it can be objected that the relationship between 
income restraint and this legislation is not sufficiently appreciated 
by the workforce whose support is sought by these means. If the 
1975 legislation was indeed motivated by a wish to secure acquies- 
cence in unpalatable pay policies, its inability to fulfil that purpose is 
indicated by the Government’s need to make fiscal policy a part of 
the inducement to acceptance of pay restraint, as demonstrated in 





1 (1976) 39 M.L.R. 169-183. 

a Useful annotations to the Act are now available by Anderman—Employment Pro- 
tectton—A New Legal Framework (London, 1976), and Bercusson Employment 
ai arciglld Aci 1973 ince 1916): Most of the parts of the Act under discussion 
in this note, in particular most paragraphs of Sched. 16, were brought into effect 
on June 1, 1976, by the Employment Protection Act (Commencement No. 4) Order 
1976, S.I. No. 530. 

3 See, Kidner, The Individual and the Collective Interest in Trade Union Law 
(1976), 5 LL.J. 90. 
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the latest budget measures.* Perhaps, however, it was felt that the 
legislation would help to create a context of consensus between the 
Government and the T.U.C., even if it lacked direct significance 
to the average worker. Here one senses the difficulty that protective 
individual employment legislation has never been a very glittering 
prize to British trade unions, who are by tradition more accustomed 
to demanding the abstention of the law than seeking any elaboration 
of the legal framework *; and although the T.U.C. has now learned 
not to look a gift horse in the mouth, there is still some reserve in 
the welcome extended to legislation which imposes by statute that 
which might have been claimed in due course as the fruits of 
voluntary collective bargaining. 

However, one should not be over-ingenious in the search for the 
purposes of the individual aspects of the Act. The repeal of the 1971 
Act had prepared the way for a thorough-going reform of Labour 
Law. The Government envisaged * a role for a series of substantial 
extensions of Labour Law, which would form a coherent programme 
when interposed between the partly ground-clearing and partly 
consolidatory Trade Union and Labour Relations Act 1974 
(T.U.L.R.A.) and the directly ideological proposals about industrial 
democracy which are expected and promised, This, then, was the 
moment for a statute which would do for employment law what 
the annual Finance Act tries to do for the tax laws—to up-date the 
law, to close loopholes, to remedy infelicities revealed by the 
operation of the law in practice and to superimpose some new 
imitiatrves and legislative patterns. Hence it is that the E.P.A. has, 
like a Budget speech, a broad aim which is expressed in a multiplicity 
of distinct ideas. This sense of the fragmentation and complexity of 
individual employment law was increased by the coming together 
of the E.P.A., the Sex Discrimination Act 1975 and the Trade Union 
and Labour Relations Amendment Act 1976 (T.U.L.R. Amendment 
Act).’ Nevertheless, complex though they are, the individual aspects 
of the E.P.A. can be grouped into certain main themes. The Act 
creates a set of rights relating to trade union membership and 
activity," and introduces a programme of maternity rights.’ These 


4 See Hansard (H.C.), Vol. 909, cols. 270-280 (the Chancellor of the Exchequer) 
and Finance Bill 1976 (No. 123), Clause 26. 

ë Cf. Kabn-Freund, Labour and the Law (1972), pp. 41-49. 

€ See the Consultative Document on the Employment Protection Bill (Depart- 
ment of Employment, 1974), Introduction. 

T The tnterlocking provisions of these statutes sometimes give this pert of the 
statute-book a nightmare quality. See, for instance, s. 65 of the Sex Discrimination 
Act 1975 (itmit on compensation), which applies T.U.L.R.A. 1974, Sched. 1, para. 20 
as amended and set out in E.PJA. 1975, Sched. 16, Part IO, para. 17, and which is 
amended by E.P.A. 1975, Sched. 16, Part IV, para. 18 (2). The resulting provision 
subject to variation by statutory instrument. 

s 3, 53 (trade union membership and activities) and ss. 57, 58 (timo off for trade 
union duties and activities). 

a 34-52 (rights relating to unfair dtemiseal, to maternity pay and to return to 


w 
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aspects have been discussed in earlier issues of this journal.?* There 
is also the creation of a series of other new rights, in particular: — 

(a) guaranteed remuneration in certain situations 1"; 

(b) rights to time off in certain situations 77; 

(c) rights upon the insolvency of the employer 77; and 

(d) rights to itemised pay statements * and to written reasons for 

dismissal,** 

Finally, the Act includes a thorough-going process of amendment 
and revision of the existing legislation concerned with individual 
employment rights; the Redundancy Payments Act 1965 (R.P.A.), 
the Contracts of Employment Act 1972 (C.E.A.) and the unfair 
dismissal provisions of the T.U.L.R.A. 1974. These are in fact some 
of the most important provisions of the 1975 Act; their importance 
has tended to be obscured because they are mainly tucked away in 
Schedule 16, misleadingly titled “ Minor and Consequential Amend- 
ments,” and because they are as indigestible as only unconsolidated 
amendments can be. It seems useful to try to counter-act this 
prejudice against the small print in the Schedule by giving those 
provisions prominence in the remainder of this note. 


Amendments to the Redundancy Payments Act 1965 (R.P.A.) 


We begin, then, with the amendments to the R.P.A. The most 
important of these is concealed among the amendments to the 
C.E.A., namely the reduction of the full-time employment threshold 





10 Seo K. W. W. (1976) 39 MLR. 169-171; Judith Reid (1976) 39 M.L.R. 
32-451. 


11 s3, 22-28 (during lay-off or short-time working); s 29-32 (during statutory 
Cer Eo na S Coring eatin Hie oi or ean ont ee 
union duties); s. 61 (during certain time off to look for work or make arrangements 
for training). 

13 gs. 57, 60 (trade union duties); ss. 58, 60 (trade union activities); ss. 59, 60 (time 
off for public duties); s. 61 (tme off to look for work or make arrangements for 
training). The effect of these statutory rights to time off (apart from the guaranteed 
remuneration aspect In certain cases) is to prevent such time off from constituting 
breach of contract or grounds for dismissal, whether or not it otherwise would. 

13g. 63 (which extends the employee’s claims to priority in the employer's 
insolvency); ss. 64-68 (which provide rights to recourse to the Redundancy Fund in 
respect of certain debts outstanding upon the employer’s insolvency). i 

14 ss, 81-84. This is mainly concerned with ensuring thet the employee is fully 
informed about the extent and nature of deductions from his pay, with a sanction 
of an order for repayment of unnotlified deductions to the employee for up to 
13 weeks. Hence these sections can be seen as an extension of those aspects of 
the Truck Acts which concern deductions from pay. 

Seti dsdeauiae Aon a a a r a a It could 
have its disadvantages from the employee's point of view. Employers will be under 

an: 


a 
sequent unfair dismissal proceedings. The employer, provided he is not malicious 
and does not allow the written statement to be seen unnecessarily widely within his 
organisation, runs no risk of civil liability for defamation by merely giving such 
statement to the employee. He may thus pull fewer punches than he might 


and attach significance to failure to do so. It could in this way become necessary 
to legislate for the nondisclosure of written statements in those circumstances. 
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from 21 hours to 16 hours weekly ** (and to eight hours weekly 
in certain circumstances considered later on). By bringing many more 
part-time workers within the legislation, this change will place 
still further weight upon the distinction between employees (within 
the R.P.A.) and self-employed persons (independent contractors) 
(outside the R.P.A.),?" since previously many problems in the appli- 
cation of that distinction were probably avoided because the workers 
concerned fell below the 21 hour weekly level of work. 

The second great innovation is the trial period **—the employee’s 
right to work under a new contract of employment for up to four 
weeks '* without thereby waiving his claim to treat the termination 
of the original contract as a dismissal. It is provided that the period 
may be extended by agreement for the purposes of re-training.*° Does 
this, by merely enabling such agreements to be made, ensure a 
sufficiently long trial period for the re-trainee? Why is it necessary 
that such an extension cannot be effective except for the purpose of 
re-training? The common law of the contract of employment 
provided a rather nebulous “ trial period ” concept ™ which did have 
the advantage of flexibility as to length. Presumably now there will 
be a strong tendency to rule that working for more than four weeks 
in the new job must involve the employee’s waiver of the chance to 
treat the change of job as a dismissal. But there should still be 
scope for a common law rescue operation if this were to work -parti- 
cularly harshly in specific cases. The creation of a trial period 
clearly posed some difficult problems for the legislator. One problem 
is how to define the issue which aris¢s when the trial period is brought 
to an end within the four weeks. Should the industrial tribunal 
proceed as.if the employee had simply refused the new job without 
a trial period? To do that would be to exclude reference to the 
changes in the fact situation brought about by the trial period itself. 
So the statute introduces a new set of issues, such as whether the 
offer of the new job was made for redundancy reasons * or whether 
the employee has “ unreasonably terminated the [new] contract or 
unreasonably given notice to terminate it.” ° The danger is that 
the old difficulties surrounding the trial period will have been 


16 EPA., Fod 16, EE T, pari 19. The R.P.A. incorporates this provision by 
using CEA., , for asseasing the employee’s period of continuous employ- 
pene Sinead ae : 

17 RPA, 6. 1 (1). 

18 RP.A, Sched. 16, Pt. I, para. 3, substituting new R.PA., s 3 (H8); 

substituted Pt. 


s} 
R 
f 
A 
RT 
g 
i 


the date from which the contract of employment 
an employment relationship). 

20 R.P.A., new s. 3 (6), (7). 

al Marriott v. Oxford and District Co-op Ltd. (No. 2) [1972] ae 186; but 
soo Lowe vV. BOI TORGE ABT, MUL ee LT.R. 132 which made significant 
inroads upon the earlier decision. Seo, more recently, Cartin V. Botley Garages Ltd. 
[1973] I C.R. 144, Ubsdell v. Paterson 1973] LCR. 86. 

aa RPA, new s 3 8). GPA, Sched. 16, Pt. I, para. 3.) 

33 RPA, new £ 2 (6). (E-P.A, Sched. 16, Pt. I., para. 2) 
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shifted to new ground but not removed. It is also striking that where 
the trial period is provided by the personal representatives of an 
employer or by the transferee of the employer’s business, the 
employee cannot treat the change of employer as a reason for 
refusing to confirm the new job.™ That is surety an unnecessary 
extension of an already dubious theme of the R.P.A., namely the 
counter-individualistic thinking underlying section 13. The trial 
period could Surely have been an opportunity to moderate rather 
than to pursue that theme. The theme itself is further pursued by the 
new section 13A * which equates a transfer into Crown employment, 
upon a shift of the employer’s functions to a Minister of the Crown, 
with a transfer from one employer to another. 

Apart from the introduction of trial periods, the circumstances in 
which the offer of a new contract may negate redundancy or the 
acceptance of a new contract may negate dismissal have been 
extended. An offer of a new contract on the same terms need not, as 
formerly, be for immediate effect, whilst an offer of a new contract 
on different terms need not be in writing as it previously had to be.?* 
This would probably alter the result of some leading decisions *"; it 
transfers the crucial point from the moment of change of contract 
to the moment when the employee rejects the new contract. It is 
not so much that a vital protection for employees has been removed ** 
as that the issues have been redefined by reference to trial periods: 

There are changes also in the definition of dismissal. The con- 
structive dismissal limb of the definition, that is the responsive 
termination by the employee, has been extended by removing the 
no-notice trap.** The no-notice trap was inserted by the legislators 
in 1965 in order to confine constructive dismissal to deliberately 
responsive action on the part of the employee.*° But it proved futile 
to require employees to display the right degree of formal aggressive- 
ness when terminating their contracts, and there was a risk of 
penalising employees who lacked expertise in the law of contract 
and used their common-sense instead. The E.P.A. also postpones 
the statutory date of effectiveness of dismissal, where an employer 
gives short notice or no notice, to the date when due notice would 
have expired.** This helps the employee in relation to his obtaining 
the two years’ qualifying period and in relation to the length of his 


Ice ee en amending respectively R-P.A., s. 13 (4) 
end Sched. 4, para. 5 

25 Added by E.P-A., s. 120 (2). 

46 RP.A., now sı. 2 (3), 3 (3) as substituted by EP-A., Sched. 16, Pt. I, paras. 2, 3. 
37 e.g. Marriott v. Oxford and District Co-op. Ltd. (No. 2) [1970] 1 QB. 186; 
Toolan v. Beck & Politzer Engineering Ltd. [1975] LR.L.R. 183 

28 For the contrary view, see Bercusson, op. cit., note to KP.A., Sched. 16, PŁ I, 
pera. 2, 

so RE Aa nor a 3 (0) (O; as sibetitnted by EP-A, Sched. 16, Pt. 1, para. 3. 
30 See per Sir John Donaldson in G.K.N. (Cwmbran) Ltd. v. Lloyd [1972] LCR. 


11 RPA, new 3 (10) as substituted by EP.A., Sched. 16, Pt. I, pare. 3; and 
svo ibid, para. 5 (3). Due no notice for this purpose is the statutory minimum period of 
notice which is applicable—ibid. para. 3, (new s. 3 (10) ). 
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period of continuous employment at the time of dismissal. The new 
tule does not, in my interpretation, extend to causes where the 
employer has given no notice because he has grounds for summary 
dismissal at common law.*? Its purpose is to turn the flank of the 
common law notion that wrongful dismissal is immediately effective.’ 
It remains the case, however, that the statutory week’s pay takes no 
account of any increase the employee might have enjoyed if he had 
been kept on until expiry of due notice.™ It will be for the tribunals 
and courts to decide whether the statutory postponement of the date 
of dismissal can occur where payment is given in lieu of notice. 
Payment in lieu of notice should not where possible serve to diminish 
the employee’s rights based upon length of service. 

There is an important new development in the role of the 
Redundancy Fund. It is provided that where an employer makes a 
redundancy payment to an employee who is in fact not entitled 
thereto because he has not claimed the payment in time,” the 
employer may nevertheless receive a rebate from the Fund.** It will 
be interesting to know on what principles the Secretary of State for 
Employment will exercise this discretion to underwrite the employer 
in waiving the period of limitation. This will, indeed, have to be 
spelt out, in so far as the employer can appeal to an industrial 
tribunal on the basis of justice and equity against the refusal of 
rebate in such circumstances.°*" 

Finally as far as the R.P.A. is concerned, it is to be noted that a 
deceased employee’s rights of suit under the Act may henceforth 
be pursued by an informal personal representative appointed for 
the purpose by an industrial tribunal.** This emphasises how the 
statutory rights arising under the R-P.A. can be seen as the 
employee’s quasi-proprietary rights based upon his past employment, 
the legislature being concerned to ensure that once the rights have 
crystallised, the benefit of them shall be effectively transmissible to 
the estate of the employee.’* 


Amendments to the Contracts of Employment Act 1972 (C.E.A.) 


The C.E.A. deals primarily with rights to notice and with written 
particulars of contracts of employment. It also provides some of 





33 This view is based on the phrase-“ would, if duly given when. . . the contract 
was terminated by the employer,” in new s. 3 (10). The contrary view would seem 
to render the word “ duly ” superfluous. 

33 For a discussion of that rule seo Freedland, The Contract of Employment 
(Oxford, 1976), pp. 292-300. 

R.P.A., Sched. 1, new para. 5, as substituted by EPA. Sched. 16, Pt I, 


35 The industrial tribunals are given a discretion to allow to the employee himself 
an extension of the limitation period for up to six months over and above the 
basic six months; R.P.A., new s. 21 (2) as added by E.P.A., Sched. 16, Pt. I, para. 9. 

36 R.P.A., new s. 30 (2A) as added by E.P.A., Sched. 16, Pt. I, para. 12 (2). 

37 R.P.A., new £ 34 (3A) as added by E.P.A., Sched. 16, Pt. I, para. 16. 

38 R.P.A., Sched, 4, new para. 21A, as added by E.P.A., Sched. 16, Pt I, para. 34. 

3° This policy is extended to unfatr dismissal rights and industrial tribunal pro- 
ceedings generally by E.P.A., Sched. 12 (Death of Employee or Employer). 
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the key concepts used throughout the statutory system of individual 
employment rights. In both these respects it has been substantially 
amended by the E.P.A. 

The right of the employee to a statutory minimum period of notice 
now comes into effect after only four weeks instead of 13.*° It rises 
at a constant rate of one week for each year of service up to 12 
weeks.“ For the long-service employee, this does much to remove’ 
the traditional distinction, often expressed in terms of length of 
Notice, between staff and non-staff employees. It remains to be seen 
how far this kind of differential will re-assert itself in the form of 
fixed-term periods of tenure for managerial and white-collar 
employees.“* The statutory rights to notice are now excluded in 
the case of a contract made in contemplation of a specific task 
expected to be completed within 12 weeks, unless the employment 
actually exceeds 12 weeks.** This is presumably intended to deal with 
contracts which are technically employment contracts but in sub- 
stance contracts for work and labour with an independent contractor. 
It is hard to see why this was thought necessary,“ and it may be hard 
to determine its scope; is it, for instance, limited to contracts made 
for the duration of a specific task or can it include fixed-term con- 
tracts whose purpose is the carrying out of a specific task? The 
former view is perhaps preferable. 

The extension of the requirements of written particulars of 
contractual terms was first used in the Industrial Relations Act as 
a means of making substantive requirements that certain kinds of 
arrangements be included in contracts of employment.“ This 
technique is now used to require the employer to specify channels 
of complaint against disciplinary decisions and also an individual 
grievance procedure.** The written particulars must in addition now 
specify or refer the employee to disciplinary rules applicable to 
him,*’ which may tend to promote the view that such rules have 
directly contractual force.** The ee must also give the 


4 BP.A., Sched. 16, Pt. I, para. 1. 

41 Ibid. para. 2. 

43 Hence the tmpartance attaching to the discussion in B.B.C. v. Ioannu [1975] 
LCR. 267. 

43 C.E.A., now s, 9 (2A) as inserted by E.P.A., Sched. 16, Pt. II, para. 10 (a). This 
is a now kind of excluded category which E.P.A. applies also (by s 119 (7)) to 
guarantes payments, to Part IV of the Act (procedure for handling redundancies), 
and to the rights of employees during suspension on medical 

44 The category may originate in EEC law; see an article by the present writer 
on Part IV af EP-A—{(1976) 5 ILJ. at p. 33, notes 76-77. 

45 The provision is contained in the original C.E.A., s. 4 (2), before its partial 
repeal by T.U.L.R.A., Sched. 3, para. 16 and its further amendment by E.P.A. (see 
next note). 

46 RPA,, Sched. 16, geek ag 3 robbet OCEA new s. 4 (2A) as inserted by 
E.P.A„ Sched. 16, Pt I, para. 6, which excludes the ara of health and 
at work presumably in order to avoid overlap with provisions of or under the Health 


4T The provisions are those cited in the previous note. 

48 Contrast Secretary of State for Employment v. fears No. 2) [1972] ee 
19, 54B (the rule-book described by Lord Denning M as instructions how to 
and not terms of the contract of employment). 
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employee’s ‘job title,“* which seems to require more than a simple 
grade reference but less than a full job specification. It is likely that: 
the written particulars as to job title will figure largely in unfair 
dismissal and redundancy payments issues turning on job definition. 
Employees may have to be watchful against being estopped, by 
acquiescence in an: over-wide job title, from relying on a change of 
work as a dismissal.*° A similar kind of estoppel is possible, though 
much less likely, in relation to the new requirement *’ that the 
employer should specify any service with a previous employer which 
will be aggregated with the employee’s present employment for 
statutory seniority calculations. This may cause confusion where 
employers have to apply one set of continuity criteria for statutory 
purposes and a different set for the purposes of, say, an occupational 
pensions scheme. It is apparently only the statutory period of previous 
service that has to be stated in the written particulars. 

The C.E.A. is then amended by a basic change in the calculation 
of periods of continuous employment. The requirement of an actual’ 
or contractual 21-hour week is reduced to that of.a 16-hour week *? 
with further cases where eight hours will suffice, that is to say: 


(a) for a bridging period of up to 26 weeks between periods of 
16-hour employment **; 

(b) if an eight-hour level fies been sustained for the last five years 

before the relevant termination of employment **; and 


(c) in relation to any particular right, once the qualifying period 
has been served at an hourly level sufficient by virtue of the 
foregoing provisions.** In the last case the contractual hours 
can drop to less than eight hours provided the actual weekly 
hours exceed 16.** i 


These provisions do much to protect the employee against loss of 
seniority rights by reason of periods of part-time or short-time 
working; but their retrospective application to the history of any 
particular employment may well prove unacceptably intricate. 
Continuity of employment has also been extended to apply as 
between employments with associated employers®’ and not just 
associated companies as formerly. The case would now be covered, 


4% EP.A., Sched. 16, Pt. I, para. 4 (b). 

50 There was some risk of this even before the inclusion of job title in the written 
particulars became obligatory; compere Wallace v. Guy Ltd. [1973] I.CR. 117 (sheet 
metal worker). 

51 RP.A., Sched. 16, Pt. I, para.-4 (a). 

53 Ibid. para. 13 (see also para. 14). 

53 C.E.A., Sched. 1, new para 4A, as inserted by E.P.A., Sched. 16, Pt. II, pera. 14. 

54. CEA., Sched. 1, new para. 4B. 

35 CEA., Sched. 1, new para. 4C. 

56 Ibid. para. 4C (3). Tilio. logislatlon at this polnit. becomes na Compiz: to. follo 
as some of the more esoteric of our revenue provisions. Although not on the whole 
ono who belles in the pomibilty of legation teing readily comprehensible to 
non-lawyers, the present writer: occasionally finds himself greatly concerned at the 
sheer verbal inaccessibility of some parts of E.P.A., Sched. 16. - 

57 ELPA, Sched. 16, Pt. I, para. 18. 
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for instance, of transfer between companies in a group linked by a 
person with a majority shareholding in both; there need not be a 
holding company linking the group. It would also cover transfer 
from an employer to a company under his control 

Finally, although the rules concerning the week’s pay and normal 
working hours have been re-cast in a new form,** they have remained 
unchanged in substance."* It is surprising that the legislators were 
prepared to leave the normal working hours rules unchanged, 
particularly since those rules have been so interpreted as to exclude 
overtime hours unless they are obligatory upon both employer arid 
employee.*° 


Amendments to the law of Unfair Dismissal 


Some of the changes in the Jaw of unfair dismissal are located in 
the main body of the E.P.A., others operate by way of amendment 
of T.U.L.R.A. and are relegated to Schedule 16 of the E.P.A. 
Since further changes to T.U.L.R.A. have now been made by the 
T.U.L.R. Amendment Act 1976,* the result is at times extremely 
confusing. 

The changes principally concern remedies; but there is one area 
of important change’in the substance of the law concerning unfair- 
ness, in that the rules concerning strikes and lockouts have been 
redesigned. The basic aim seems to be to exclude the law of unfair 
dismissal in relation to strikes and lockouts in order to neutralise 
the law in relation to industrial disputes. It is arguable that this 
policy has been extended further by. the new provisions, and it is 
hard to see why it is thought necessary to go so far, especially in 
relation to the lockout. The law of unfair dismissal is now excluded 
from dismissals occurring during lockouts or of employees taking 
part in a strike or other industrial action,** unless the employee can 
raise a special issue by showing that there was discrimination between 
employees in the original dismissal or in selection for Te-engage- 
ment.*? It is disturbing that the general exclusion of unfair dismissal 
applies even where the dismissal was not by way of lockout or by 
reason of the strike *; the mere existence of the industrial action 
on either side has the result that the dismissal is deemed to be an 
industrial sanction and thus receives qualified immunity from the 
law of unfair dismissal. It may also be that an employee may find it 
difficult to show that he was not offered Te-engagement at any time, 


eS 

58 E.P.A., Sched. 4. 

5* Though provision is made for an annual review by the Secretary of State for 
Employment of the upper limits beyond which the week’s pay cannot be considered 
for statutory purposes (at present £80)—E.P.A., s. 86. 

$0 Tarmac Roadstone Holdings Ltd. v. Peacock [1973] I.C.R. 273. 

§1 See Drake (1976) 5 I.L.J. 2, 8-9. 

8 These terms are not, for this purpose, the subject of a statutory definition. 

s3 TULR.A., Sched. 1, new para. 7 as substituted by EP.A., Sched 16, Pt. 
IU, para. 13. 

H As was the cese under T.U.L.R.A., Sched. I, original paras. 7, 8. 
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especially as re-engagement can include the offer of a different 
(reasonably suitable) job by a different (successor or associated) 
employer.“ It may be that the unifying of the rules relating to 
lockout and to strikes has in these senses been accomplished at too 
high a price. 

As far as remedies are concerned, the main changes consist in 
the increased powers of, and emphasis upon, reinstatement and 
re-engagement, and the increased generosity of compensation. The 
legislators have sought in various ways to divert industrial tribunals 
from their preference for compensation rather than reinstate- 
ment.** They have provided for the remedy to be by way of order 
rather than by way of recommendation,’ but since the consequences 
of disobedience are still specific and limited,** this not an enormous 
change in substance. More important in practice may be the pro- 
cedural requirement that the tribunal shall discuss the possibility of 
an order for re-instatement or re-engagement with the complainant.** 
The legislation goes on to establish the two remedies as quite 
different in both a conceptual and practical sense. The order for 
reinstatement is necessarily an order for the nullifying of the dis- 
missal; the original job must be restored, back-pay must be awarded 
and seniority rights must be protected from prejudice by the dis- 
missal.” Re-engagement is quite different; it may be for a different 
job, on different terms, with a different employer."' The tribunal 
is empowered to treat the employee’s fault in relation to the dismissal 
as a ground for ordering re-engagement on terms less favourable 
than a reinstatement would have been "7; it would seem to follow that 





ss T.U.L.R.A., Sched. I, new para. 7 (5) (c). The successor employer is defined 
by T.U.LR.A., s 30 (34) as the transferee of the undertaking or part thereof 
in which the employee was employed. 
s6 See Kovin Willams (1975) 38 M.L.R. 292-310. st EP.A., s. 71 (1)-(5). 
68 EPA., a 72 (3). No further powers to enforce the order are provided, and 
an industrial tribunal would not appear to have inherent powers to punish for 
contempt in the sense of faflure to carry out an order. 
© BP.A., s. 71 (1). Reinstatement and re-engagement are in this sense the primary 
remedies. In considering whether those remedies will be more widely used than 
formerly, Bercusson emphasises the change from the former criterion of “ reasonable 
practicability ” to the new criterion of “ practicability ” (see s. 71 (6) (b), 71 (7) (b) ). 
(op. cıt., note to s. 71 (1)). Important also in this connection may be the provision 
that the onus falls upon the employer to justify, for this purpose, the engagement 
of a permanent replacement—s. 71 (8). (One may here note tn passing that tho 
E.P.A. sets up, in relation to statutory medical suspension and the maternity right 
of return to work (ss. 33, 51) a new category of temporary employee who, identified 
from the outset as a replacement employee, lacks unfair dismissal rights when 
dismissed to permit the return of the original employee. It is unclear how far an 
employer can achieve the same safety from unfatr dismissal claims in relation 
to temporary replacement employees by the ordinary working of the law of unfair 
dismissal outside thess two special cases.) 

10 B.P.A., s 71 (3), which is supplemented by s. 71 (4) requiring effect to be 
given to the improvements tn terms the employee might be expected to have enjoyed 
in fact if he had not been dismissed: cf. in common law damages, Lavarack v. 
Woods of Colchester Ltd. [1967] 1 Q.B. 278. 

71 EP.A., a. 71 (5) (Le. suitable employment with an associated or successor 


yer). 
12 E.P.A., s 71 (7). The employee’s fault Lt may: be taken ao „reetunt. by. tha 
tribunal as a reason for not ordering either reinstatement Te-engagement 
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the tribunal has in such instances a discretion rather than a duty to 
award back-pay and the protection of seniority rights. Indeed, the 
contrast between re-instatement and re-engagement is of some 
juridical significance. Industrial tribunals are, under the heading of 
Te-engagement, empowered to order into existence, on terms pres- 
cribed by them, a contract of employment between, possibly, a less 
than enthusiastic employee '? and an employer who was not party to 
the original contract and who may have no locus standi to contest 
the unfairness of the original dismissal.‘ No doubt all this is 
provided in order to leave no excuse of lack of wide enough powers 
to industrial tribunals who have in the past preferred to award 
simple pecuniary compensation,” and it is likely to follow that these 
powers will be carefully used; but the extent to which they contem- 
plate the imposed contract of employment should not go unremarked. 
One should, however, acknowledge the need for such a concept of 
enterprise liability in individual employment law, a concept capable 
of overriding merely technical changes in the identity of the 
employer. It is simply that procedural safeguards may be necessary 
to make the operation of such a system acceptable and therefore 
effective. 

Finally on the topic of re-instatement and re-engagement it is 
worth noting that a limited sanction has been provided for imperfect 
compliance with such an order by an employer—damages for the 
incompleteness in compliance **; whilst a wider sanction—compen- 
sation for unfair dismissal plus an additional award for the non- 
compliance—is provided for total non-compliance with an order 
by an employer.” In view of the nature of re-engagement in par- 
ticular, it may be quite difficult in practice to determine into which 
of the two categories a particular course of events falls—where, 
for example, each side contends that the other has made the 
re-instatement or re-engagement unworkable in the event. 

As far as compensation for unfair dismissal is concerned, the law 
has been re-cast into a basic and a compensatory award "° in order to 
establish a satisfactory relationship between redundancy payments 
and compensation for unfair dismissal. The former law had become 
(s 71 (©) (©), 7 (©): but apart from the question of the employee's fault an order 
for re-cngagement must as far as reasonably practicable be on terms as favourable as 
those of an order of reinstatement would be—a. 71 (7). 


73 The employes must express a positive wish for reinstatement or re-engagement 
Ge) but may in practice fail to realise the distinction between them. Cf. s. 71 


74 There is no spectfic locus standi in the statute for the successor or assdclated 
of 


ye EP.A., s 72 (1). This would seem apt to cover, for instance, a marginal 
difference between the pay offered and the pay required by the order. 


™ EPA, «73, 
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unsatisfactory since where a dismissal attracted a redundancy pay- 
ment that was not deducted from unfair dismissal compensation,’ 
whilst where a dismissal did not attract such a payment, an award 
in respect of loss of redundancy protection was made usually at a 
conventional 50 per cent. of the redundancy payment which would 
have been payable bad the dismissal been for redundancy."* The 
plan of the E.P.A. is, by means of the basic award, to include an 
element equivalent to a full redundancy payment in all ordinary cases 
of compensation for unfair dismissal." Any actual redundancy pay- 
ment received is set off against the compensation for unfair dis- 
missal,’ and compensation for loss of redundancy protection is 
then excluded,” save that the compensation award may include a 
marginal element representing the possible excess, over the basic 
award, of the redundancy payment which would have been payable 
had the dismissal been for redundancy.“ The basic award is set at 
a minimum of two weeks’ pay,” but held at that minimum in relation 
to the redundant worker who has unreasonably. refused or relin- 
quished, or has accepted a renewal of contract or suitable alternative 
offer.** Whilst the need for this exception may be accepted in the 


7? Millington V. Goodwin Ltd. [1975] LCR. 104 (1975) 4 LLJ. 114). 
80 Norton Tool Co. Ltd. v. Tewson [1972] LCR. 501. 
. 31 gs. 74, 75: The non-ordinary cases are those considered in notes 85 to 87 below. 
a1 A redundancy payment made to the employee in respect of the dismissal 
will not only go to reduce the basic award—s. 75’(8), but will also go to reduce the 


weeks’ pe 
86 5. 74 (2) (a). : - : ' 
87 4. 75 (7)—excopt where the dismissal is for redundancy—ibid.—which means that 
even in those cases the employer has to pay the full amount of the redundancy pay- 
ments as a basic award. It seems, however, that the employer can impress the 


unfair dismissal compensation in any given case (see 8.75 (8)) 
the Redundancy Fund. If this is not a general 


give effect to the decision in Afaris v. Rotherham Corporation [1975] LCR. 435 
that the employee need only have caused (im whole or in part) the dismissal and 
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notion of the basic award as a convenient method of dealing with 
the assessment of compensation rather than an irreducible minimum 
award thought appropriate in all cases.** 

The compensation award is assessed in the same way as formerly,” 
subject to the separate treatment of redundancy payments and loss 
of redundancy protection as already described.” The maximum limit 
of the compensatory award is raised to £5,200,°? which is over and 
above the basic award and which applies after any reduction in 
respect of the fault of the employee.” So a total award could 
approach £12,000. It will be interesting to see how far industrial 
tribunals tend to confine compensation to the basic award; they may 
be tempted to regard the basic award as adequate for most normal 
situations if accompanied by a small conventional element 
representing compensation for actual Joss. 

The unfair dismissal legislation is extended to undertakings 
employing fewer than four employees,” and to employment by close 
relatives of the employee, except as between husband and wife.** 

An elaborate procedure is established for interim relief in cases 
concerning trade union rights, the relief consisting if necessary of 
an order for the continuation of the contract of employment in 
question pending the determination of the complaint of unfair dis- 
missal.” The chief purpose and effect of such an order is to enforce 
in specie the right to a continuance of pay where the employer 
is unwilling to reinstate or to re-engage pending the trial of the main 
issue.** 

Finally, as far as unfair dismissal is concerned, there is now pro- 
vision for the employee to initiate proceedings before the expiry 
of an employer’s notice of dismissal,’* which removes a former unfor- 
tunate procedural restriction. In general, the remedies for unfair 
dismissal have been strengthened and streamlined. The process has 
probably gone sufficiently far to constitute a major increase in the 





need not in addition have caused the unfair aspect thereof (e.g. tho failure to allow 
a hearing). The more restrictive interpretation of the former provision was logically 
quite compelling but somewhat incongruous in its practical operation. 

3° Though ft is clearly thought appropriate in all redundancy cases, subject to 
reduction to two week's pay in some of those cases on policy grounds, cf. notes 86 
and 87, above. 

eo s, 76, substantially re-enacting T.U.L.R.A., Sched. 1, para. 19, 

*1 See above, notes 82-84. 

*3 s, 76 (1) and T.U.L.R.A. 1974, Sched. 1, new para. 20 as substituted by E.P.A., 
Sched. 16, Pt. II, para. 17. The limit is subject to increase by delegated logislatlan— 
wbid.—new para. 20 (2). 

93 Ibid., new para. 20 (3). 

% Since a basic award could at the moment reach a maximum of £2,400 (ss. 74 (3), 
75 (4)) and an additional award could reach a maximum of £4,160 (s. 72 (2) (b)). 

ès B.P.A., Sched. 16, Pt. OI, para. 14 (1) (a). 

%6 Ibid., para. 14 (1) (b). 

*7 E P.A., as. 78-80. 

38 s 79. 

** T.U.L.R.A„ Sched 1, para. 21, new (4A) as inserted by E.P.A., Sched. 16, 
Pt. ID, pare. 21. 

1 Seo Penrose v. Fairey Surveys Ltd. [19173] I.CR. 26. 
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deterrent effect of the legislation upon employers taking decisions 
about dismissal. In this respect, the provisions concerning unfair 
dismissal are typical of many of the provisions discussed in this 
note; they are experimental and often bold in detail. They will 
probably have a considerable impact upon employment practice, and 
the next few years may well prove interesting ones for labour lawyers 
in assessing and evaluating those effects. 
M. R. FREEDLAND. 


NOTES OF CASES 


EXPRESS PROHIBITIONS AND SCOPE OF EMPLOYMENT 


THe common law in its wisdom holds that the legal rights of a third 
party victim of an employee’s tort should not be made to depend upon 
the terms of an agreement to which he is not privy. The employment 
relationship appears not to be entirely irrelevant; the test as to who 
is a servant (if the socially divisive nomenclature of times past must 
be used) is made to depend on control, or at least a right to control. 
But the tripartite relationship of employer, employee and victim is 
characterised by the notoriously fluid concept of the scope or course 
of employment. Like other legal concepts, “ scope of employment ” 
is susceptible to the familiar difficulties of definition, but recent cases 
indicate that it is extraordinarily elusive. 

In Rose v. Plenty + the Court of Appeal held, by a majority decision, 
that Co-operative Retail Services Lid, were vicariously liable for 
injuries sustained by a 13-year-old boy who used to help one of their 
milkmen, Mr. Plenty, in his deliveries, pickups and money collection; 
and this, despite notices at the depot making it quite clear that 
roundsmen were not allowed to take children on the vehicles. One 
notice said, indeed, that “Children and young persons must not in 
any circumstances be employed by you in the performance of your 
duties.” Such notices would no doubt have been regarded by keen-eyed 
lawyers as less than comprehensive, but at least they were a clear 
indication of the “set-up” which existed at the depot. Thus two 
separable courses of conduct were expressly prohibited: taking 
children on the vehicles, and letting them do the work. In the instant 
case these courses coincided. 

The line of cases characterised by Limpus v. London General 
Omnibus Company * raises the question whether an employee is acting 
“in the course of employment ” when acting in the face of an express 
prohibition relating to the job to be done, and answers it in the 
affirmative. Another set of authorities, of which Twine v. Bean's 
Express Ltd» is typical, puts the question whether an employee is so 
acting when giving lifts, again in the face of an express prohibition. 
Here the answer is in the negative. In Rose v. Plenty the Court of 
Appeal was faced with the nice question: was the employee acting 
within the scope of his employment when doing his job (or at least, so 
as not to beg the question, getting it done), by a means which involved 
the prohibited carrying of a passenger, which alone would have been 
outside the scope of employment? * 

While it is, apparently, pretty fruitless to ask “What was the 
employee employed to do? ” (since the answers given by the employer 





1 [1976] 1 All E.R. 97. 

2 (1862) 1 H. & C. 526. 

3 (1946) 175 L.T. 131, affg. [1946] 1 AN E.R. 202. 
4 Seo Twire’s case, supra. 
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and, perhaps, the employes on the one hand are apt to be greatly 
at variance with the objective assessment of a court of law in a 
vicarious liability case) the much-approved dictum * of Lord Dunedin 
in Plumb v. Cobden Flour Mills Co. Ltd.“ appears still to have some 
relevance to the ‘relation of’ prohibition’ to scope of employment, 
namely, that “there are prohibitions which limit the sphere of 
employment, -and prohibitions which only deal with conduct within 
the sphere of employinent.” Indesd; Scarman L.J. said “in ‘Rose 'v. 
Plenty that “ those words are an'echo of what has long been’the law.” 
Though in theory a distinction might be drawir between an émployee’s 
doing something which he was’not, employed * to'do,; and his doing 
something” which he’ was employed ‘not’ to do,. this differenite’ of 
eciphisis diss’ not" apai, “a Gah to tive mtich bearing on the 
common law’s attitude to ‘scope of employment in vicarious liability. 
Be that as it may, the situation in Rose V. Plenty is' arguably one of 
the ‘illicit “ delegation ” of the very job ‘itself, or at least part’ of it. 
To the extent’ thatthe milkman “ delegated ” his job of: delivering the 
milk, ‘collecting empties and obtaining payment to the bóy, he’ was 
not ‘doing his job--either in a: physical or in a temporal: sense, Mr. 
Plenty was at ‘most, ‘at operative times of unauthorised’ delégation, 
‘getting the job-done: To object that Leslie‘was injured in his capacity 
as a passenger and not as a “ delegate” (as by being injured by a crate 
or bottle’which' the milkman knew or ought to have known to be 
in a dangerous: condition) would be to import even-finer distinctions 
intò-the law relating to vicarious liability than those ‘which are already 
there, to'the chagrin of many including the dissenting Lawton LJ. 
If the words of Lord Dunedin are to have any application at all, then 
it is suggested: that ‘the facts of Rose v. Plenty surely qualify for the 
application of the expreasion “ prohibitions which limit the sphere of 
employment.” If not, it is difficult to conceive of a set of facts which 
would qualify for that formula but which would: be eapeentey 
different from those in Rose V. Plenty. 

Lord Denning M.R., when considering enat put raa 
counsel on Twine's case," Conway v. George Wimpey & Co. Ltd.* 
and Iqbal v. London Transport Executive” displays a disarming 
attitude towards some possible precedents for the decision to be 
rendered in the’ instant case. In Iqbal the Court of Appeal had to 
consider whether London Transport Executive was liable for the 
action of a bus conductor in driving, contrary to his express 
instructions, a bus a short distance in a garage. The court treated 
the prohibition on conductors’ acting as drivers of busts as-a 
prohibition affecting their sphere of employment. Scarman L.J.-said in 


s Its adherents inciude-Scarman LJ. in the instant case, at p. 105. 
e [1914] A.C. 62, 67. 
1 Supra, note 3. k a oy 
3 [1951] 2 K.B. 266. 3 Pga 
® (1974) 16 K.I.R. 329. 
1% At p. 101. 
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Rose v. Plenty that “ there was nothing of that sort in the prohibition 
in this case.” True, the distinction between the respective spheres of 
employees’ duties received an added piquance in Igbal by the fact that 
the person whose job it was to drive buses was squashed against another 
bus by the person whose job it was not. The conductor was employed 
not to drive the bus, simply because it was the driver who was 
employed to drive it. With an eye to the outcome of Rose v. Plenty 
it seems open to question whether Iqbal would have been differently 
decided if the injured person had been a stranger. 

. During argument Lawton L.J. asked plaintiffs counsel whether if in 
Twine's case the driver had asked the passenger to do some map 
reading for him in order to get more quickly to the place where in 
the course of employment he wanted to go, that fact would have made 
the employers Hable. Counsel replied that it would. Presumably the 
same result would follow from a pedestrian’s offering to show the 
driver the way because “I’m going that way myself.” 

True, that this particular type of case is unlikely to arise so much 
in the future, since the Road Traffic Act 1972 now provides that a 
vehicle is not to be used on a road unless there is in force an insurance 
policy covering, inter alia, injury to passengers.’ Nevertheless the 
general principle of Rose v. Plenty is apt to remain. If “scope of 
employment ” is to have any relation to what an employee is employed 
to do, then the last connection between employment and liability. to 
third parties, namely Who does the job? should surely be maintained. 
However, “ scope of employment” is a concept of the law, and there 
is no magic in the name which a concept happens to bear. One may 
wonder whether, if decisions like Rose v. Plenty are to recur, the time 
has not now come frankly to acknowledge an enterprise liability, strict 
in nature and characterised by attention to defences rather than to 
positive grounds for liability. 

As a note, it is a delight to find the sometime Chairman of the Law 
Commission waxing interplanetary. Scarman L.J.’s man from Mars, 
who begins and ends his judgment, may have returned to his planet 
“conscious that one member of the court sees no irreconcilable 
difference ” between the positions of Lord Denning M.R. and Lawton 
LJ. What a pity it is, however, that the green gentleman could not 
be asked before lift-off whether he thought that the milkman had 
been “acting within the scope of his employment.” It is not beyond 
the limits of cosmic possibility that he might have replied “No.” 4 
He might also, incidentally, have expressed great surprise that a very 
youthful and enterprising member of the human race was held as much 
to blame for his own misfortune as was an adult who failed to wear a 
safety-belt in one of those perilous machines that humans drive about 
at such a rate.1* 


JOHN FN 
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INTOXICATION: LEGAL LOGIC OR COMMON SENSE? 


Tae campaign waged by those who advocate a criminal law founded 
on logic and fundamental principles has received a severe setback 
following the decision of the House of Lords in D.P.P. v. Majewski." 
In a unanimous decision, seven members of the House reaffirmed 
the existence of a rule of law, derived from the decision in D.P.P. v. 
Beard? that self-induced intoxication depriving a person of aware- 
ness or control? cannot be an excuse, except where the crime com 
mitted is one of “ specific intent.” It is difficult to imagine a more 
implausible set of facts on which to raise such a fundamental issue.* 
Majewski had become involved in a fight in a public-house after 
taking eight sodium nembutal tablets and then drinking “a fair 
amount of alcohoL”*® He was charged with assault occasioning 
actual bodily harm and assaulting a police constable in the execution 
of his duty. His single-minded behaviour during the fight hardly 
left it open to him to claim on the facts either that he did not possess 
that minimal degree of perception specified in the mens rea of 
assault * or that he experienced that total loss of self-control to 
which the concept of automatism has been restricted by the 
judiciary. 

In one line of justification for rejecting the “logic ” of the pro- 
position that evidence of self-induced intoxication should be relevant 
whenever the state of mind of the accused is at issue, members of 
the House turn to their perception of the demands of “ common 
-sense,” the “common consent” * and “the ordinary citizen.” ° 
Yet there is no attempt to explain why the latter would adopt a more 
liberal approach to crimes of “ specific intent.” A second line of 
justification appeals to policy considerations. Lord Elwyn-Jones 
informs us that “the prime purpose of the criminal law” is “ to 
maintain order and to keep public and private violence under con- 
trol,” 1° while Lord Simon sees it as being “the protection from 


1 [1976] 2 Al E.R. 142. See, however, per Lord Simon at p. 154H. 


self-induced intoxication present an identical problem to denials of mens rea and 
should be dealt with in the same way: seo Lord Elwyn-Jones at p. 149F. Automatism, 
however, In so far as it has been explicitly recognised by the courts, has been 
interpreted very narrowly. It might well be argued that a person who does bring 
about the actus reus of a criminal offence as a result of 
by excessive intoxication, should be excluded from the rule emanating from Majewski. 
Such a person would seem to be in a very different position from the person who 
knows what he ts doling although his perception of future consequences is distorted 
because of intoxication and even from the person who is hallucinating. 
15 


p 
f 
i 


4 [1976] 2 All ER. at p. 155H, per Lord Salmon, and at p. 1710, per Tori Eriet 
5 [1975] 3 All E.R. 2% at p. 299C (C.A). He also maintained ho had taken 
20 amphetamine tablets leas 


than 24 hours previously. 
© R. v Venna [1975] 3 All ER. 788; D.P P. v. Morgan [1975] 2 All ER. 347, 
363-364, per Lord Stmon, cited with approval in D.P.P. v. Majewski at p. 147B, per 
Lord Elwyn-Jones, and at p. 161E, per Lord Edmund-Davies. 

T p. 171E, per Lord Rusell, and at p. 157E, per Lord Salmon. 

8 p. 153A, per Lord Simon. 

*"p. 171E, per Lord Russell 

1% p. 146B. 
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certain proscribed conduct of persons who are pursuing their lawful 
lives.” = Yet how is the criminal law to exercise this protective role? 
Given its present intimate association with the concepts of guilt 
and retribution (at least in cases where a convicted person is incar- 
cerated), it is hardly legitimate to argue that society should be 
protected by segregating those who commit the actus reus of an 
offence while significantly intoxicated. Such a suggestion smacks of 
compulsory commitment based on the danger which the accused 
presents to society (as distinct from his need for treatment) and it 
raises significantly different issues to those presented by the criminal 
law.“ We merely beg the question as to what we mean by 
“unprovoked violence” by asserting that an objective of the 
criminal law is to protect citizens from it. 

As an alternative to this view of the protective role of the 
criminal law, it might be argued that by punishing those who realise 
from past experience that they are violent when intoxicated, even 
though, at the time, they were unaware of what was happening, 
we will discourage them from becoming intoxicated (as distinct from 
being violent when intoxicated) in the future.‘ Penalising people 
for their use, or possession, of the substance in the first place, 
however would seem to be an alternative protective device demand- 
ing our attention.™ One problem is that although mere possession 
of a controlled drug,?* such as L.S.D., carries a high maximum 
period of imprisonment," possession and use of intoxicating liquor 
and barbiturates, even when the latter are not obtained on prescrip- 
tion,** are not criminal offences. Whereas it might seem reasonable 
to tell people that, if they use substances which they are forbidden 
by the criminal law to have in their possession in the first place, 
then we will hold them liable for the consequences of their actions, 
it is questionable whether we can take the same position where 
use, and even abuse, of a particular substance, such as liquor, is not 
only tolerated by the criminal jaw in many contexts and dealt with 
relatively leniently in others?* but, in certain circumstances, 


11 p, 152C. See also per Lord Edmund-Davies at p. 168G, Lord Salmon at p. 
158A, G and Lord Russell at p. 171E. 
13 See the discussion by the Working Party on Habitual Drunken Offenders (1971), 


1971, r. 13, S.L 1971 No. 726. 
18 Abuse of intoxicating liquor in public is penalised by the criminal law: s. 
12, Licensing Act 1872. S. 91 of the Criminal Justice Act 1967, however, 
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encouraged by informal codes of behaviour operating within society. 
The House of Lords is, apparently, willing to exclude those who take 
drugs “ on medical prescription ” * from the operation of the rule, 
but this simple dichotomy contains hidden assumptions and conceals 
significant issues. Judicial attitudes are based upon a stereotype of 
the drugtaker—“ the avowed intention of the taker of hallucinatory 
drugs being to lose contact with reality.” *! It is assumed that those 
who are given barbiturates on prescription, for example, are not 
trying to ‘escape from reality,” ** and are subjected to adequate 
controls by the medical profession. Prior experience with the over- 
prescribing of amphetamines and heroin by. doctors might give rise 
to scepticism.¥ There is no attempt to take into account differing 
societal attitudes to different substances as indicated by the different 
methods of legal regulation to which they are subjected. Nor has 
legal discussion been informed by data about’ the varying effects of 
different substances upon those taking them. It might well be that, 
if this were to’ be considered, the vision of the “drugtaker” as 
a mindless, hallucinating automaton would become: the exception 
rather than the rule and the spectre of large numbers of people 
successfully utilising the excuse of intoxication on the facts of 
individual cases'would recede into the background.** 

In a further attémpt to justify the decision, the House of Lords 
does in fact make an appeal to the principles of the criminal law, 
turning to the concept of “ recklessness.” The argument made is that 
a person who “ of his own violition takes a substance which causes 
him to cast off the restraints of ‘reason and conscience ” is reckless.” 
Now although it might be reasonable to conclude that Majewski 
himself, when he took the liquor and barbiturates, foresaw that he 
might apply unjustifiable force to people when he was intoxicated, 
given the fact that in the past “he had sometimes ‘gone para- 
noid’,” ** there are other situations where this analysis would not 
fit. Are we in a position to say in advance of particular cases that 
everybody who drinks intoxicating liquor perceives a risk that they 
will not be able`to control their drinking and might act violently 
after drinking so much that their senses are severely clouded—and 
that this risk is in all cases an unjustiflable one? The assertion that 
a person who commits the actus reus of an offence of non-specific 


ability 

20 p, 147G, per Lord Elwyn-Jones. 

31 p. 168E, per Lord Edmund-Davies, 

33 p. 147G, per Lord Elwyn-Jones. 

33 P, Bean, The Social Control of Drugs, 1974, Chap. 7. i 

24 Lord Edmund-Davies referred to “ the commonplace nature of the incidents” 
and “the virtually unlimited effect on criminal culpability in general involved in 
acceptance of the appellant’s submissions.” At p. 160G, H. 

35 p, 150E, per Lord Elwyn-Jones. See also p. 169E, per Lord Edmund-Davies, and 
p. 171F, per Lord Russell 

36 p, 145D, per Lord Elwyn-Jones. 
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intent while voluntarily intoxicated is automatically “ reckless” 
fails to take account of the fact that the issue of “ recklessness ” 
turns on the particular subjective perceptions of individual 
defendants. What the House of Lords seems to be suggesting is 
that there is an irrebuttable presumption of recklessness in these 
circumstances which is unaffected by section 8 of the Criminal 
Justice Act 1967 because it constitutes a rule of law whereas section 
8 merely deals with questions of evidence.” It becomes difficult to 
reconcile the restricted scope which the section is allowed here with 
the impact it has been held to have in relation to murder. It now 
seems to be accepted that it does affect the decision in D.P.P.'v. 
Smith,** which, at least according to one plausible interpretation, 
also laid down an irrebuttable presumption—that a man intends the 
natural and probable consequences of his acts.** 

There remains an almost total silence on the question of “ow we 
are to identify crimes of “ specific intent” in relation to which 
evidence of voluntary intoxication will be relevant. A number of 
examples are given.” Both Lord Russell and Lord Simon believe that 
rape is not such an offence.*! Any suggestion that the category is 
restricted to cases where a successful plea of intoxication will 
necessarily result in conviction of a lesser offence, as distinct from 
acquittal, is rejected.’ The “ ordinary man ” might well object to 
this. Only Lord Simon attempts a definition: “. . . a crime of 
specific intent requires something more than contemplation of the 
prohibited act and foresight of its probable consequences. The mens 
rea in a crime of specific intent requires proof of a purposive 
element.” After Hyam v. D.P.P. we might well ask whether 
murder would fall within this attempted definition. Although a 
number of the members of the House in Majewski specifically 
classify it as an offence of specific intent, at least two of them do so 
on the basis that to convict of this offence it must be proved that 
the defendant killed “ with intent to murder or to cause grievous 
bodily harm.” ** With respect, this is a highly debatable 
interpretation of the decision in Hyam. 


Davy FARRIER. 





37 p, 151E, per Lord Hlwyn-Jones, p. 159D, per Lord Salmon, and p. 170F, per 
Lord Edmund-Davies. 


18 [1961] A.C. 290. . 

39 Hyam V. D.P.P. [1975] A.C. 55, per Lord Hailsham at p. 71 and Lord Diplock at 
p. 86. See Smith and Hogan, op. cit., note 15, at pp. 228-229. 

Be: p. 152G, per Lord Simon, p. 159A, per Lord Selmon, and p. 171G, per Lord 

31 pp. 172F and 152H respectively. 

31 p. 172C, per Lord Russell in his attempted reconciliation of apparently con- 
tradictory passages in D P.P. v. Beard. The other members of the House agreed. 
Examples are theft and attempt. 

33 [1975] A.C. 55. See the comment by R. Buxton (1974) 37 M.L.R. 676. 

34 p. 156B, per Lord Salmon. See also p. 172G, per Lord Russell. 
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RECTIFICATION OF THE LAND REGISTER 


In Freer v. Unwins -Ltd Gravesend Land Co. developed pir of 
Valley Drive, Gravesend, in 1953 as shops and included restrictive 
covenants relating to trade use in the conveyances. The plaintiff, a 
tobacconist, bought the first shop and the company covenanted not 
to use the land retained for the sale of tobacco, smokers’ sundries 
and: chocolates. The covenant was registered as a D (ii) land charge. 
When-Gravesend became an area of compulsory registration both 
Mr. Freer’s -shop and: the neighbouring one, number 11, were 
registered but the covenant was omitted in error. In 1969, number 
11 was leased to Shaws Laundries. Subsequently the freehold became 
vested in Daejan Properties Ltd. who granted a licence to change 
the user to Shaws’ assignees, the defendant wine. merchants. When 
the defendants began to sell cigarettes the plaintiff sought an injunc- 
tion. to restrain their activities. However, . the omission of,the 
covenant gave the defendants a complete defence.?, 

The; plaintiff, not, so simply. dissuaded, applied to the Chief ‘Land 
Registrar for rectification -of the register, presumably under section 
82 (1) (b) -of the Land Registration Act 1925, on the ground that 
there was a mistake in the register. It was accepted * that, Daejan 
were “in possession,” so rectification was only available if one-of 
the four exceptional grounds in section 82 (3) applied. Since restric- 
tive covenants are not overriding interests * and paragraphs (a) and 
(b) were not applicable, the only possibility was that exception (c) 
might apply, namely. that it would be “ unjust not to rectify.” The 
register. was rectified and the plaintiff again sought an injunction. 
The motion came before Walton J. who had to decide whether the 
covenant was now binding on the defendant. This depended on 
the effect of-rectification and in particular the date from which the 
rectified entry Operated, Pecans OMi A PLOT en ones 
lessee unless he is a party to it. 

The plaintiff argued *® that there -was a presumption in favour of. 
enforceability because, while the defendant could get an indemnity 
under section 83 (2) for loss due to rectification, he could not because 
his loss would be due to the priority of the defendant’s interest.‘ 
Walton J. rejected this argument and held that the covenant could 
not be enforced against the defendant. : 

There would seem on principle to be three possible alternatives 
for the date from which the rectification operates: first, the date of 
the original mistake; secondly, the date of the application for 
rectification; and thirdly, the date of the decision to rectify. Rectifica- 
tion is an equitable remedy for documents which do not record the 
consensus of the parties thereto. In equity rectification relates back 

1 [1976] 1 AI BR. 634. i 2 At p. 636B-F. 

3 At p. 6361-637C. 

4 Hodges v. Jones [1935] Ch. 657, per Luxmoore J. at p. 670. 

5 Atp. 637H. 


© The argument that indemnity and rectification are complementary was rejected 
in Epps v. Esso Petroleum Co. Ltd. [1973] 2 All BR. 465, 474G. 


Sept. 1976] NOTES OF CASES 583 


to the date of the execution of the document. The plaintiff argued " 
that this should be the case under section 82 as well. Walton J. 
rejected the suggestion that the statutory remedy was merely an 
example of relief available in equity because section 82 (2) permits 
rectification even though third party rights have intervened.* In what 
circumstances can this happen? Rectification under the Act is 
always, as in equity, discretionary.’ But under section 82 (1) (A) both 
the court and the Registrar have complete freedom to exercise 
that discretion except where it will affect the title of a proprietor in 
possession. !° These cases appear to differ very little from those which 
would be permissible in equity. If there is an overriding interest a 
disposition will automatically be made subject to it." If the pro- 
prietor is privy to the mistake etc., in equity he would be estopped 
from asserting his claim.“ If the transaction is void he would not, 
but for the statute, have title to the property.’? It would seem that 
it is only in the case of “the just and equitable ” exception, and 
where the third party is not the “‘ proprietor in possession ” that the 
statute can be said to be contrary to the equitable doctrine. Even in 
those cases the third party may get compensation under section 83. 
It has been suggested that equity would allow rectification against a 
bona fide purchaser of a copyhold without notice “on payment of all 
(his) purchase money.” ** Statutory rectification and indemnity are 
not complementary but the cases where an innocent third party is 
not indemnified will be rare, particularly since there is no time limit 
on indemnity claims arising out of rectification. The argument that 
statutory rectification cannot be equated with the equitable doctrine 
does not seem very convincing. 

After the Registrar’s decision a new edition of the register was 
opened, dated April 1975; it showed the covenant with the same date. 
Curiously, correspondence showed that the register had not been 
rectified three months later in July. This suggests that the Registry, 
in accordance with their practice for registration,“ back-dated the 
rectification to the date of application.** Walton J.’s objection to the 
first possibility would seem to apply with equal force to this practice 
which has its origin neither in statute, rules nor principle. However, 
he (and the defendant) were prepared to accept this date. The third 
possibility which precludes injury to third parties as far as 
possible, was not considered. 

What then are the results of Walton J.’s solution? In this case 


T At p. 638A. s As does his decision. 
? Epps v. Esso, supra, note 6, at p. 472C. 
10 s, 82 (3). 11 s, 20 (1) 


14 Snell (27th ed ), p. 614. Whiteley v. Delaney [1914] A.C. 132. 

13 It is registration and not any conveyance which gives title: s. 20 (1). 

14 Bell v. Cundall (1750) Amb. 101. Rectification was not allowed because 
the plaintiff's laches. 

18 Land Registration Rules 1925, r. 83 (2). 

16 This has been confirmed by the Registry. There appears to be no 
for the view that rule 83 (2) covers acts dons by the Registrar tn his judicial 
not his administrative capacity. 
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there would be no difference in enforceability unless the rectification 
took effect from the date of the mistake. There are, however, con- 
sequential anomalies which would not exist if the rectification were 
fully retroactive. First, if the interest were a registered lease (and 
there should be no difference between a lease noted on the title and 
one substantively registered) >’ that register could also be rectified so 
that the lease would be subject to the covenant. Walton J. sur- 
mounted this difficulty ** by saying that there should be no rectifica- 
tion in such cases, provided that the lessee had “taken every 
precaution,” because it would be most unjust.‘* Usually the 
enforceability of a restrictive covenant against the successor to the 
burdened land depends on effective registration by the covenantee. 
Here enforcement, strangely, depends on the way a successor to 
the covenantor has protected his derivative interest, by notice or 
substantive registration. 

A second anomaly appears from the indemnity provisions in 
section 83 (6). In Epps v. Esso Epps argued *° that it was unjust 
not to rectify because compensation for the person rectifled against 
was calculated on present day prices (time of rectification) whereas 
that for refusal to rectify was based on the value at the date of 
the mistake. Thus the person who prima facie has enjoyed the 
property of another for a period gets more than the person who has 
been wrongly dispossessed. If rectification operates from the time 
of the mistake then there is no need to differentiate and both would 
be indemnified on the earlier value. Moreover, if the application 
is to operate from a time before the person affected knew about 
it (there is no duty on an applicant to notify him) then should not 
rectification be from the date of the mistake rather than an 
arbitrary one when the application reached the Registry? 

Finally, if the position is compared with that in unregistered con- 
veyancing, another inconsistency is apparent. The successor in title 
to someone who took free from a land charge also takes free." 
But the purchaser of registered land takes subject to all incum- 
brances etc. appearing on the register." The fact that his vendor 
took free of the charge (minor interest) appears immaterial. The Act 
in making special provision for restrictive covenants ** provides that, 
when such a notice is entered, the proprietor (and persons deriving 
title under him) shall be deemed to be affected unless they are 


it A lease which does not require registration or noting, Le. one which is an 
overiidins interest takos ee ee G 13:0); but it is not clear 
from section 48 whether a noted lease operates likewise. 

18 At p. 637C. 

19 Ibid. Walton J. criticised the Registrar’s decision to rectify partly because the 
Registrar had dismissed out of hand Daejan’s objection that they had no constructtre 
knowledge of the covenant, and partly because there was a suggestion that its 
omission was dus to ambiguities in Freer’s original registration of the charge. 

20 Supra, note 6, at p. 474-475. 

21 Wiks v. Spooner [1911] 2 K.B. 473. 

33 3 20 (1) (a)freeholds, s. 23 (1) (6)}leaseholds. 

33 2, 50 (2). 
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incumbrancers or persons not bound. Walton J. correctly stated * 
that the exception would include lessees unless they were parties to 
the covenant, but he also stated that the defendants were not bound 
merely because the rectification took effect after their assignment 
from Shaws. If this is so an assignee from the defendants would be 
bound. So the situation is quite different from that in unregistered 
conveyancing. Pe ts 
JupiTH M. Masson. 


RESERVATION OF TITLE 


In Sweden, Germany and Denmark it is the common practice? for 
a supplier to reserve to himself title in the goods he is supplying until 
such time as he receives payment for them. This arrangement has 
very real advantages to an otherwise unsecured supplier when he 
comes to claim the unpaid price of the goods in the liquidation or 
receivership of his purchasers. For instead of being reduced to taking 
his place among the purchasers’ other creditors for the purpose of 
receiving some paltry percentage of the sum due to him he can 
claim the return, in their entirety, of the goods supplied. Moreover 
if the goods supplied have been sold on, in an unchanged state, the 
original supplier can then lay claim to the proceeds of sale, in 
toto, provided they are reasonably identifiable. If the goods have 
been employed in the manufacture of his product by the purchaser 
the seller is still in a better position than he would have been if he 
had not reserved title since he will, at least, be entitled to a lien or 
charge over the goods. 

It has not hitherto been the general practice of English sellers 
to reserve title in their unpaid goods. There is now a high degree of 
likelihood that this situation will change, for the Court of Appeal 
has in a recent case accepted that such a practice can, in law, be 
effectively implemented in this country with the marked advantages 
to an unpaid seller which, it has been seen, prevail in other 
jurisdictions. 

The case in question is that of Aluminium Industrie Vaassen B.V. 
v. Romalpa Aluminium Ltd.’ and was heard by the Court of 
Appeal at the beginning of this year. 

Romalpa was an English company which purchased aluminium 
foil from Dutch manufacturers (of such foil) ATV. Romalpa pur- 
chased the foil as independent importers rather than as distribution 
agents in order that they might themselves, in turn, sell the foil 
as principals. Due to financial difficulties Romalpa had had a 
receiver appointed to it. 

ATV claimed from Romalpa, first, certain quantities of foil still 
a a ee ee 


n Atp. 639F-EL 
1 It i not presently common practice in this country but it is by no means 
unknown. 


2 [1976] 1 W.L.R. 676. 7 
3 Seo p. 678H of the transcript of the judgment at first instance. 
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in the possession of Romalpa and, secondly, the proceeds of sale 
of other foil sold to sub-purchasers in the United Kingdom being foil 
which AIV had not been paid for by the time Romalpa went into 
receivership. At first instance it was held by Mocatta J. that the 
following condition (cl. 13) applied to ATV’s sales to Romalpa: 


“The ownership of the material to be delivered by ATV will 
only be transferred to [Romalpa] when [it] has met all that is 
owing to AIV no matter on what grounds. Until the date of 
payment [Romalpa], if AIV so desires, is required to store this 
material in such a way that it is clearly the property of AIV.” 


That condition (which was a translation from Dutch) also incor- 
porated detailed provisions dealing with goods manufactured from 
the foil supplied by AIV, the foil losing its original identity. These 
provisions sought to constitute AIV as owner of the manufactured 
foil-by way of “ surety ” (a word construed by the Court of Appeal 
as meaning security) for the payment of the moneys due to it from. 
Romalpa, Romalpa being entitled to sell the goods on condition 
that “ as long as [it] has not fully discharged [its] debt to ATV [it] 

shall hand over to ATV the claims [it has] against [its buyer] 

emanating from [the sale on].” The provisions also laid down that: 

“ TRomalpa] shall keep the [manufactured foil] in question for ATV 
in its capacity of fiduciary owner. ...” 

The Court of Appeal, despite the poor draftsmanship of the 
relevant conditions of sale, held that the foil still in the possession of 
Romalpa belonged to ATV, to whom'it had to be returned. As to 
the foil which had been sold by Romalpa the court upheld Mocatta 
J.’s decision that ATV should have a charge on the receiver’s bank 
account to the extent of the proceeds of the sale by reason of the 
fiduciary relationship between the parties. 

The Rornalpa case was a somewhat unlikely candidate for the 
role of establishing the legal respectability of reservation of title 
clauses. On appeal, although not at first instance, the court 
recognised the many glaring deficiencies in ATV's conditions. The 
first part of clause 13 relating to unprocessed goods gave Romalpa 
no express right to sell those goods, and therefore this power had 
to be implied. There was also no express duty imposed on Romalpa 
to account for the proceeds of any sale on and it was held that such 
a duty had to be implied not only to give effect to the overall 
purpose of clause 13 but also because it was a normal incident of 
the fiduciary relationship of principal and agent. Another drafting 
inadequacy was the failure to reconcile the immediate duty to 
account for the proceeds of a sale on, under clause 13, with the 
condition that allowed Romalpa 75 days’ credit. 

The court had both to ignore the contra proferentem rule, and to 
work hard to save clause 13 from being void for uncertainty. On 
appeal the judgments of the court naturally were concerned with the 
broad grounds of appeal upon which Romalpa relied, namely the 
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failure of the first part of clause 13 to entitle AIV to the relief it 
sought and the insufficiency of the notice of the conditions. In con- 
trast little attention was paid to the question as to the manner in 
which the fiduciary relationship between the parties arose and no 
attention was paid to the question whether such a relationship was 
the necessary pre-condition to a right to trace. 

The question whether some form of pre-existing fiduciary relation- 
ship is necessary obviously does not arise where there is a common 
law right to trace. The common law right to trace arises where the 
property in goods or money does not pass at common law. It is a 
right which is lost either where the recipient, in the case of money, 
parts possession with the same, acquiring in substitution merely a 
chose in action, or where the goods or money lose their separate 
identity due to admixture.’ On the facts of Romalpa and indeed in 
similar factual situations, the mere reservation of title should give 
rise to the common law right to trace.® 

If due to its limitations the common law right to trace is 
ineffective, in a particular situation, then the question whether it 
is a prerequisite to the, rather more effective, equitable right to trace 
that a fiduciary relationship should exist, assumes some importance. 

In Sinclair v. Brougham the House of Lords were divided on 
this question. Viscount Haldane and Lord Parker answered the 
question in the affirmative, the former deciding that a resulting 
trust had come into existence, while the latter found a fiduciary 
relationship to exist between the borrower and lender of the 
moneys claimed. On the other hand Lord Dunedin held that: 
“Neither party is here in any fiduciary position to the other ”' 
and allowed the lenders partial recovery on general principles. Lord 
Sumner’s approach was somewhat similar.* The Court of Appeal 
in Re Diplock * clearly adopted the approach of Lords Haldane and 
Parker, although in the case before them there was no doubt as to 
the pre-existence of a fiduciary relationship. In the same case con- 
sideration was also given as to the type of relationship which would 
give rise to an equitable right to trace. 

In response to that question some fairly loose definitions were 
supplied. Reference was made to quasi-fiduciary relationships and 
to “ fiduciary relationships of some kind” and also to a continuing 
right of property recognised in equity.” The necessary relationship 
was described as occurring in the principal-agent or trustee (actual 
or constructive) beneficiary situation. The Brougham case was said 
to provide an example of the relationship arising where the directors 
of a company borrowed money from depositors for purposes 





4 See Sinclair v. Brougham [1914] A.C. 398, 419 per Viscount Haldane L.C. 
# In Re Diplock [1948] 1 Ch. 465, 519-520. 

© Such a right was not considered in the Romalpa judgments. 

T Sinclair v. Brougham at p. 438. 

3 Ibid. at 460. 

9 [1948] 1 Ch, 465, 529, 540. 

10 Ibid., 520, 540. 
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which were, by law, incapable of fulfilment. On such an ad hoc 
basis therefore it might well be said that the Romalpa case estab- 
lishes that the necessary relationship arises merely where a vendor 
reserves title, in the goods he is selling, until the time he is paid for 
them. 

For in Romalpa the Court of Appeal certainly regarded it as 
being essential to find a pre-existing fiduciary relationship ™ and 
such a relationship was found. It is not clear from the judgments, 
however, what facts were regarded by the members of the court as 
giving rise to that relationship. The critical fact would seem to 
have been the reservation of title provision in that that provision 
so operated, despite appearances, as to place Romalpa into either 
a principal-agent, or even bailor-bailee relationship, with AIV, 
imposing on Romalpa a duty to account to AIV for the pees 
of a sale on. 

None of AIV’s foil had undergone any manufacturing process in 
Romalpa’s hands, so the court did not have to consider the nature 
of or consequences of AIV’s rights against the finished product or 
the proceeds thereof. The conflicting claims of third parties who 
might either have supplied other constitutent elements of the final 
product, whether in the form of unpaid materials or labour, or have 
had claims under floating charges or liens, will, no doubt, have to 
be resolved in future litigation. Consideration may also have to be 
given in future cases to the effect of section 95 (1) of the Companies 
Act 1948 on'claims to a charge either over a finished product or over 
moneys due from sub-purchasers. This problem was cursorily dis- 
missed by Mocatta J., at first instance, when raised vis-à-vis the 
moneys due from the sale on of unprocessed foil, on the ground that 
those moneys belonged exclusively to AIV. Such an approach would 
not so readily dispose of the situation where the proceeds of a sale on 
arose from the sale on of a finished product. However, section 95 (1) 
might be disposed of by reliance on the decision in London and 
Cheshire Insurance Co. Ltd. v. Laplagrene Property Co. Ltd.™ that 
an unpaid vendor’s lien was not, in the language of section 95 (1), 
created by the company but was a creature of the law. 

The Romalpa case, despite the fact that it was some months before 
it was fully reported, undoubtedly heralds a new era for the 
unsecured vendor who to date has fared so badly in liquidations and 
receiverships. For that reason it might correctly be described as the 


11 Roekill L.J.: “The critical question is whether there was a fiduciary relationship 
between the plaintiffs and the defendants. . . .” [1976] 1 W.L.R. 676, 687F. No notions 
of the broad tracing equity favoured by Lords Dunedin and Sumner were therefore 
entertained. 

12 [1976] 1 W.L.R. 676, 683A. 

18 [1971] 1 AN ER. 766. 

14 Seo Re Hallett’s Bstate (1880) 13 Ch.D. 696, 717: |. . Equity could follow 
Se a Enge- See also Sinclair v. Brougham at 421: “aa the 
remedy . Be dete edhe von His Conia! E a be uae tao re 
conditions of sale to attempt to grant a charge. 
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most important decision in sale of goods law for the last 25 years.™ 
Yet there are a number of unresolved questions raised by Romalpa’s 
importation of equitable doctrine into sale of goods law, not least 
the question as to the nature of a sale that is governed by a reserva- 
tion of title clause ** and the nature of an agency agreement which 
does not bring, as is the common purpose of such agreements, 
principal and third party into a direct contractual relationship, 
although still imposing on the agent a duty to account. š 
Vendors of goods and materials can be expected to incorporate, 
into their standard conditions, Romalpa type provisions and com- 
pany secretaries will certainly be looking to their lawyers'to achieve 
this. Care will have to be taken as to the terms governing: payment 
dates, the status of the purchaser when selling on, and the passage 
of risk in the goods. The situation will also have to be catered for 
where a purchaser might be tempted—when he has nothing to gain 
from a sale on other'than.to discharge the debts due to his seller 
(particularly where title is reserved pending discharge of the pur- 
chaser’s entire outstanding indebtedness to his seller)—expressly to 
sell on as his vendor’s agent, thus, while acquiring no rights in the 
sale, also incurring no liabilities. Clearly the floating charge will 
lose’ some of its attraction. Furthermore, as seen in the Brentford 
Nylon receivership, difficulties will be experienced by receivers in 
carrying on the business of insolvent companies, while liquidators 
will find even less in the way of uncharged funds at their disposal. 
It is not to be wondered at that the Institute of Accountants is 
reportedly inquiring into the situation." Moreover the day also 
may be nearer when the Government awakes from its present 
cataleptic trance and tutns to the scheme, proposed by the Crowther 
Report," for bringing order to the burgeoning jungle of security 


law. RicHARD PRIOR. 


SALE OF GOODS AND BARTER 


THE Irish case of Flynn v. Mackin and Mahon ' raises an issue of 
wide general importance in connection with the definition of barter. 
The second defendant agreed to supply the first defendant with a 
new car, in return for which the first defendant promised to pay 
£250 and to trade-in his own model. While driving the car to an 
agreed meeting place, the second defendant was involved in a 
ee eo ee 


15 See “ Tracing but Untraceable,” Law Society Gazette, March 31, 1976. 
10 It is probably to be interpreted as a conditional sale—depending on how 
Teservation to 


18 1971 Cmnd. 4596, p. 218: “.. . we recommend that machinery be established 
to record security interests in motor vehicles and in all other pure personalty except 
consumer goods, .. .” 

1 [1974] LR. 101. 
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collision with a car in which the plaintiff was a passenger. The latter 
sued the defendants in the High Court for negligence.* The court 
found that the second defendant had been negligent in the driving 
of the car; however, the judge withdrew from the jury the plaintiff's 
claim against the first defendant on the ground that property in 
the new car had not passed to him at the time of the accident. 
The plaintiff and the second defendant appealed to the Supreme 
Court. ` 

In disallowing the appeal, Walsh J. with whose judgment Budd 
J. and Fitzgerald C.J. concurred, held that the transaction between 
the defendants was one of exchange or barter, in which the absence 
of delivery rendered a transfer of ownership impossible. 

It seems remarkable that in a commercial society in which the 
trading-in of a car is a frequent occurrence the legal nature of 
such a transaction should remain very unclear. The essence of a 
contract of sale is that the seller should transfer or agree to transfer 
property in goods to the buyer for a money consideration called the 
price.’ If, however, the consideration for the transfer consists of 
goods,* work,® rent,* or other valuable consideration,’ the transaction 
is one of exchange or barter. The question now arises as to whether 
a contract whereby goods on the one hand are exchanged for 
goods and money on the other effects a sale or a barter. In Flynn, 
Walsh J. held the transaction to constitute a barter on the ground 
that there was no evidence of agreement to buy the car for an 
agreed price. The parties did not assign a value to either vehicle: 
they simply agreed to transfer the new car in consideration of a 
sum of money together with another car which was not valued. Is 
the view of Walsh J. in line with the authorities on this issue? 

In Aldridge v. Johnson * the plaintiff agreed to transfer bullocks 
valued at £192 to a third party in return for barley valued at £215, 
the balance of £23 to be paid in cash. The agreement was con- 
strued as reciprocal sales; but it has been said that if the trans- 
action had been that the bullocks plus a sum of money were to be 
transferred in return for the barley without valuation of the 
chattels, the contract would have been a barter.” In Dawson (Clap- 
ham) Ltd. v. Dutfield}° the court had to determine the nature of 
a transaction involving the transfer of two used lorries for £475, £250 
in cash and two other lorries in part exchange. Hilbery J. held the 
contract to constitute a sale, emphasising that. the vehicles had 
been valued and that prices were nearly if not exactly decided in 

2 Winfield, Tort (10th ed.), p. 534 on the question of lability for vehicle drivers 
and ownership. 

3 Sale of Goods Act 1893,s. 1. 

4 Harrison v. Luks (1845) 14 M. & W. 139. 

5 Garey v. Pyke (1839) 10 A. & E. 512. 

$ Keys v. Harwood (1846) 2 C.B. 905. 

T Robshaw v. Mayer [1957] Ch. 125. 

s (1857) 7 E. & B. 885. 


» Benjamin, Sale of Goods (1st edL), p. 26. 
10 [1936] 2 A ER. 232. 
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conversation between the parties.’? Both cases can be distinguished 
from Flynn on the ground that they concerned transfer of goods, 
both or at least one of which had been valued at specific sums of 
money. It would seem that unless an element of price can be dis- 
cerned from the parties’ agreement, their contract cannot be regarded 
as a sale.” 

A more flexible approach was adopted in Bull v. Parker ™* which 
concerned the exchange of new riding equipment for old plus £2. 
Although the parties had made no valuation of the goods, the court 
accepted that the price of such equipment was £4, and held that 
the plaintiff could recover that sum for the defendant’s failure to 
perform his obligations. This decision suggests that if the value of 
the goods is apparent, a contract may be construed as a sale despite 
the fact that the parties have omitted to assess the value of the 
goods in their transaction. 

It is submitted that the conclusion of Walsh J. is in line with the 
more recent authorities. Moreover, his readiness to consider the 
possibility that the transaction might be a barter merits commenda- 
tion. However, with respect, it is suggested that a broader, more 
common-sense approach might have been appropriate. It has been’ 
said that if a trade-in transaction relating to a new car is treated 
by the parties as a sale (as was surely the case in Flynn), it is 
improbable that the courts would treat it as anything else.’ Generally 
difficulties are averted by the fact that the parties fix a notional price 
for the used car which is set-off against the price of the new car. 
In cases where such arrangement is omitted by the parties, could it 
not be regarded by the courts as implicit in their contract? Following 
Bull v. Parker, it is surely permissible to deduce the requisite 
element of price from the apparent value of the vehicles concerned. 

Having established that the Sale of Goods Act 1893 had no 
application to barter, Walsh J. went on to assume that ownership 
of the new car could only have been transferred when it was 
delivered to the first defendant.** However, it seems that the question 
whether property in bartered goods passes by the contract itself 
or at the moment of delivery has not been answered satisfactorily.** 


11 See also Forsyth v. Jervis (1816) 1 Stark. 437 where a part-exchange transaction 
involving valued goods was held to be a sake. Moreover, in Davey v. Pains Bros. 
(Motors) Ltd. [1954] N.ZL.R. 1122 the Sale of Goods Act was assumed to 
apply to a transaction in which two vehicles were valued at the same 

13 Chappell & Co. Lid. v. Nestlé Co. Ltd. [1960] A.C. 87, Buckley Lever 
Bros. Ltd. [1953] 4 D.L.R. 16 and Clarke v. Reilly & Sons (1962) 96 ILTR: 96 
provided admirable opportunities for consideration of the distinction between sale 
and barter. Er, A es a ee 
law to expediency, and a reluctance to stray from the Sale of Goods Act into 
realms of the unknown. 

13 (1842) 2 Dowling N.S. 345. 

14 Atiyah, The Sate of Goods (4th ed.), p. 5. 


was V; 3 % 
1966 S.L.T. 215 where it was also held that in cases of barter risk passed when 
the contract was completed. 
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In Cochrane v. Moore™ Fry L.J. asserted obiter that delivery of a 
bartered chattel was necessary for transfer of title; however, Lord 
Esher M.R. merely regarded delivery as evidence of the transaction. 
The case of Pearce v. Brain** is equally inconclusive. Despite a 
failure to note any distinction in principle between recovery of a 
chattel given in exchange and recovery of money paid as purchase 
price of goods, Swift J. declined to say whether the principles 
applicable to the passing of property under a contract of barter. 
were analogous to those of a sale. 

The question might well have been answered in Koppel v. Koppel.” 
Here ‘the Court of Appeal considered’ the effect of a transaction 
whereby a man agreed to transfer the contents of. his house to his 
former housekeeper in return for her promise to return to his home 
on a permanent basis. It was held that property in the goods had 
passed to the housekeeper (clearly by the contract itself); however, 
the court assumed that section 18 of the Sale of Goods Act 1893 
was applicable to the transaction. Harman L.J.. stressed that the 
absence of formal delivery was not in point—“‘ there is no question 
of a gift here: it was money or money’s worth.” *° It is regrettable 
that no distinction was drawn between money and money’s worth, 
the assumed applicability of the 1893 Act precluding a conclusion 
that property in bartered goods can pass when the contract is made. 


E. M. CLARE CANTON. 


ABUSE OF MINISTERIAL DISCRETION: THE OFFER YOU CAN REFUSE 
Mr. CoNGREVE’s existing television licence was due to expire on 
March 31, 1975. Since the fees were due to go up on April 1 from 
£12 to £18, he bought his new licence on March 26 and peid £12. 
Over 24,000 others also took out “ overlapping licences.” - 

The Home Office objected that he had thereby wrongfully evaded 
paying the increase. But it made him an “ offer.” Either he could pay 
the extra £6 and carry on watching television unmolested; or, he 
could simply enjoy his new licence for two-thirds of the licence period, 
and after eight months it would be revoked. (“ A number of perfectly 
open choices ” as Phillips J. later described it; “ Hemp or hemlock” 
was Roskill L.J.’s view.) Mr. Congreve remained unmoved. The Home 
Office set December 1 as the deadline for licence-holders to pay the 
extra £6 or have their licences revoked, and’ face prosecution if they 
subsequently switched on. On December 5 the Court of Appeal, 
reversing Phillips J., granted Mr. Congreve a declaration that the 
revocation was unlawful, invalid, and of no effect. 

The legal background against which this television drama was played 
out was classically simple. Under the Wireless Telegraphy Act 1949 


17 (1890) 25 Q.B.D. 57. 

18 [1929] 2 K.B. 310. 

19 [1966] 2 All ER. 187. 

20 Ibid. at p. 193. 1 [1976] 2 W.L.R. 291. 
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the Minister? is given control of radio and television licensing. By 

section 1 (4), “ A wireless telegraphy licence may be revoked, or the 

terms, provisions, or limitations thereof varied, by a notice in writing ” 

from the Minister. It is a classic example of an “ unfettered” dis- 

cretionary power. It is not qualified in any way. Section 2 (1) says, 
“On the issue or renewal of a wireless telegraphy licence, and, 
where the regulations under this section so provide, at such times 
thereafter as may be prescribed by the tions, there shall be 
paid to the (Minister) by the person to whom the licence is issued 
such sums as may be prescribed by regulations to be made by the 
(Minister) with the consent of the Treasury...” 


An example of an express power to raise money from the subject. 

The Minister, it was conceded, had raised the fees from April 1 
in the correct way under section 2 (1).* He argued that when assenting 
in March to the necessary regulations,‘ Parliament was just giving fair 
notice to the public of the increase to come. It was not signalling a 
gold-rush to beat the rise. It was impliedly Parliament’s intention, to 
be drawn from the regulations, that those whose need for a new licence 
arose after the new rates began would buy their new licences at the 
new rate, and not earlier, while their old licences were still good.’ 
Mr. Congreve was thwarting Parliament’s intention. Hence, it was 
proper to demand the £6. If he would not pay, then the Minister could 
legitimately use his discretionary power to revoke, since it was given 
to him to back-up the objects and policies of the Act generally, and 
levying fees was one of those objects. 

The plaintiff riposted in two ways, and Congreve’s case is the first 
example we have of two great common law principles interacting 
successfully in one case: the Bill of Rights (1688) was the basis of 
one and Associated Provincial Picture Houses v. Wednesbury 
Corporation ** of the other. 

The first argument accepted by the court was that based on Attorney- 
General v. Wilts United Dairies Limited,’ one of a trilogy of First 
World War cases in which the Bill of Rights was applied to similar 
facts. The Defence of the Realm regulations had given control of “ the 
production, distribution, supply, sale and purchase of milk” to the 
Food Controller. His duty was to control prices, He could also grant 
licences to producers. He decided to use his licensing power to control 
prices by charging a fee of 2d. a gallon. The Court of Appeal’ and 


23 Ministry of Posts and Telecommunications (Dissolution) Order 1974/691. 

3 The first 50 years of Post Office Hcensing was celebrated by tho discovery in Davey 
Paxman v. P.O., The Times, November 16, 1954, that the necessary regulations had 
never been made. The Wireless Telegraphy (Validation of Charges) Act 1954 had 
an understandably rough passage the Commons. 

4 Wireless Telegraphy (Broadcast Charges & Exemptions) (Amendment) 
Regulations 1975/212. 

5 An argument that the second licence was not a licence at all was rejected at first 
instance and dropped before the Court of Appeal. 

5a [1948] 1 K.B. 22. 

6 (1921) 37 T.L.R. 884, CA; affirmed (1922) 91 LJ.K.B. 897, H.L. 

T Banks, Scrutton and Atkin LJJ. 


VoL. 39 (5) 4 
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the House of Lords unanimously held this void as unparliamentary 
taxation. The Court of Appeal quoted the Bill: 


“levying mone En a or to the use of the Crown by pretence of 
prerogative without grant of Parlyament for longer time or in 
other manner than the same is or shall be granted is illegal.” 


Atkin LJ. said: 
“the circumstances would be remarkable indeed which would 
induce the court to believe that the legislature had sacrificed all 
the well-known checks and precautions, and, not in express words . 
but merely by implication, had entrusted a Minister of the Crown 
with undefined and unlimited powers of im charges upon 
the subject for purposes connected with his ent.” $ 


The case was followed four years later in both R. v. Brocklebank ° 
and Marshall Shipping Co. v. R° when the Shipping Controller tried 
to charge fees for his licences, Later in Liverpool Corporation V. 
Maiden, when an attempt was made by the local authority to charge 
for advertising licences, the Wilts case was again successfully used to 
defeat the charge. Out of the Second World War came some attempts 
to restrict the Wilts case. Then came silence for nearly a quarter of 
a century. Congreve’s case reawakens the Bill of Rights with a vigorous 
reaffirmation of the rule in the Wilts case, The court made it clear that 
the plaintiff had paid the entire fee that could have been demanded on 
the day he bought his licence. There was nowhere any requirement 
that licence-holders’ had to wait until expiry before buying new 
licences. All the regulations said was that as of April 1 the fee would 
be £18. That- subsequent increase gave no right to surcharge the 
plaintiff. The demand was therefore unlawful contrary to the Bill of 
Rights. 

Further, it “tainted” the revocation with its illegality (see per 
Lane L.J.). This is an important concept, In Yoxford and Darshan 
Farmers’ Association ’v. Llewellin™ the Minister had set up a 
“ voluntary ” fand. When the plaintiffs declined to pay into it, instead 
of demanding the money, as a reprisal he simply used his discretion to 
reduce their business turnover, by up to 50 per cent. The Court of 
Appeal said that this was not contrary to the Bill of Rights since he 
had not imposed a levy. For the first time, Congreve’s case has built 
a bridge between the act of levying and reprisals threatened.* The 


8 p: 86- Tho argoment was not now: Nor is the Bill of Rights the first word 


° [1925] 1 K.B. 52 ’ i0 (1925) 41 TLR. 285. 

11 [1938] 4 All E.R. 200. 

12 See Yoxford and Darsham Farmers’ Association Lid. v. Llewellin [1946] 2 All 
ER. 38, CA., infra; and Att.-Gen. for Canada V. Hallet & Corey (OSV ANC, OT, 451. 

18 Supra. On “ tainting ” ee alio Spectre V. Ageda [OTIT 3. WL. 498. 

14 Phillips J had held that in of complying with his 


demands the Minister was not making a demand on Mr. Congreve. Thorre v. Motor 
Trades Association 1937] A.C. 797 was cited in the Court of Appeal. It makos clear 
that such “ ” constitute a demand, - 
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reprisal is tainted by the motives for which it is threatened, and so 
contrary to the Bill of Rights. Surely it must follow that the revocation, 
without an express demand, but clearly intended to secure payment, 
will be a breach of the Bill per se. Yoxford’s case was not cited. But 
one can hope that its restrictive interpretation could not now be 
followed. 

The court also accepted the parallel argument besed on the 
Wednesbury case. Every discretion must be exercised for the purpose 
for which it was given.: If that purpose is not stated the court will 
decide what it is by taking the act as a whole.“ The court took the 
opportunity of restating the common law’s refusal to recognise 
the existence of any such thing as an unfettered discretion." “A 
discretion must be exercised in accordance with the law, taking all 
relevant considerations into account, omitting irrelevant ones, and not 
being influenced by any ulterior motives” (per Lord Denning M.R.). 
Of course, “ the courts must not exercise their undoubted powers of 
control over the executive merely to penalise administrative incom- 
petence or... as a means of showing judicial disapproval of a 
particular course of action otherwise lawful” (per Roskil LJ.).4 
“ Provided they act . . . within the four walls of their jurisdiction, this 
court, in my opinion, cannot interfere” (per Lane L.J.).% The court 
did not need to go beyond the Wednesbury and Padfield authorities, 
as they made clear. “ But the law does not stand still and those cases 
while stating the relevant principles, leave open their application . . .” 
(per Roskill LJ). 

In rejecting the reasons given by the Minister for exercising his 
powers as he did, Lord Denning stressed some of the factors that 
future assailants of ministerial decisions might note: in particular 
with reference to licensing and the tide that has been running against 
R. v. Metropolitan Police Commissioner, ex p. Parker * and Nakkuda 
Ali v. M. F. De S. Jayaratne ™ which represent the view that a licence, 
being a privilege merely, is not worthy of judicial protection. Among 
the considerations that a minister must have in mind are (a) that this 
was a licence to use a machine in which the plaintiff already had a 
right of property, and “ Her Majesty’s subjects are not to be hindered 
or delayed in the exercise of that right except under the authority of 
Parlament ” =; (b) that this was a licence whose aim was solely the 
a ee A 

15 inter A : 
a Rey Mr er Py ae 
[1897] 1 Q.B. 132; Hawley v. Steele (1877) 7 CLD. 521, 529; R. v. Paddington and 
St. Marylebone Rent Tribunal [1949] 1 K.B. 66. 

16 Padfield v. Ministry of Agriculture, Fisheries and Food [1968] A.C. 997. 

17 Ibid. per Lord Upjohn at p. 1060. 

18 Point of Ayr Collieries Ltd. v, Lloyd-George [1943] 2 All E.R. 546; Carltona 
v. Commissioners of Works [1943] 2 All E.R. 560. Both approved in Commissioners 
of Customs and Excise v. Cure and Deeley [1962] 1 Q.B. 340. Also Wednesbury itself. 

19 Roberts v. Hopwood {1925] A.C. 578; R. v. Minister of Transport,’ ex. P- 
Upminster Services [1934] 1 K.B. 277; tho Wednesbury case; Fawcett Properties Lid, 
v. Buckinghamshire County Council [1961] A.C. 636, et al. 

20 [1953] 1 WLR. 1150. 21 [1951] A.C. 66. 
23 Cf. Hall v. Shoreham-by-Sea U.D.C. [1964] 1 W.L.R. 40, C.A. 
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collection of revenue *; (c) it invaded the privacy of the home, Indeed, 
it cannot be doubted that one of the factors that those exercising 
licensing discretions like the one in this case will bear in mind the 
suggestion made by both the Master of the Rolls and Roskill LJ. 
that had Mr. Congreve been refused his licence on March 26 he would 
have been entitled to an order of mandamus against the Home 
Secretary to force issue. Apparently compensation has been offered 
by the Ministry to all those who were refused new licences in just such 
circumstances. 

In deciding what the Minister really had-in mind, a new weapon has 
been added to the subject’s armoury. -The Parliamentary Commis- 
sioner’s report on the affair was quoted in the Court of Appeal and 
relied on in the judgments, as evidence of what the Ministry had really 
been doing.** Strictly, it was both hearsay and opinion evidence. Yet, 
its introduction was made at the invitation of the Court of Appeal, 
and was unquestioned by the defence who indeed sought to rely on it 
also to establish the intention behind the regulations. This leads to the 
law’s attitude in general to the construction of revenue provisions. 
Counsel for Congreve hinted at this as a third way the court might 
have approached the question, for, the law vigorously supports the 
subject’s right-to minimise his tax burden: the blurred distinction 
between evasion and avoidance. The common-law rule, stated by” 
Rowlatt J. in Cape Brandy Syndicate v. I.R.C., would have made short 
work of the defence argument that the court was entitled to read an 
implied intention into the regulations: “ There is no room for any 
intendment. There is no equity about a tax. Nothing is to be read in, 
nothing is to be implied.” ** Indeed, during argument, Roskill LJ. 
referred to the case of Bowles v. Bank of England ** where it was held 
that a Commons resolution to introduce a tax from á named day did 
not allow a charge to be made before that day. 

Congreve’s case has also shown that the machinery of. the Rules 
of the Supreme: Court, and in particular the powers to abridge any 
time stipulations, can provide for the determination of important issues 
at first instance and on appeal within a span of 20 days all told. The 
plaintiff could fot proceed by any of the recognised interlocutory 
procedures. Injunctions are not available against the Crown. The 
interlocutory declaration does not exist.%* Therefore the plaintiff had 
to simply accelerate the ordinary procedure in order to try and meet 


28 Compere Hcences where quantity or fitness are in iue, e.g. Driving licences, 


Hcences, or Hackney 
24 Seventh Report of Administration, 1974-75 
28 IR.C. V. Duke of Westminster [1936] A.C. 19-20, per Lord Tomlin. See also 
A Pullman Motor Services v. IR.C. (1929) T.C. 754, 763-764. 


yrzhire 
26 [1921] 1 K.B. 64, 71. Seo also Partington v. Att.-Gen. (1869) L.R. 4, FLL. 100, 


123. 
ar [1913] 1 Ch. 57. 
29 International General Electric Co. d New Tork x: Commissioners of Customs 
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the Home Office dead-line. The writ was issued and served on 
November 14. All the usual steps in the action were abridged or 
dispensed with by consent. The case wase set down for trial on 
‘November 19, heard on November 26, and appealed on November 28. 
Judgments were given on December 4. Naturally, the consent of the 
Crown was a factor of assistance. The sympathetic help of the officers 
of the Court, and of the Court of Appeal in particular, were also of 
great help. However, despite this commendable speed,™ the case still 
remains for the introduction of a proper interim procedure to be used 
against the Crown, as recommended by the Law Commission. 

The effect of a decision in favour of the Home Office would have 
meant that licence fees could in effect have been increased from time 
to time without the need for regulations. At a time when legislation 
is conferring wider discretionary powers than ever before in peacetime, 
such a vigorous restatement of the common law rules is to be’ 
welcomed.*° Inflation is coming to be treated as was war, an excuse to 
allow the widest legislative powers to be placed in executive hands.** 
Nevertheless, it is, hopefully, unnecessary to comment on the con- 
sternation caused by counsel’s hint that steps to curtail the power of 
the court might eventually come.*? No doubt we are to be grateful that 
counsel for the plaintiff did not do likewise, and (like the plaintiff in 
Bowles v. Bank of England **) remind the court that the last time such 
a decision went against the subject * a civil war ensued. 

RODERICK CORDARA 


TRADING ACTIVITIES BY FOREIGN SOVEREIGN STATES AND THE 
LAW OF SOVEREIGN IMMUNITY 


ENGLISH law is said to adhere to the traditional, absolute theory of 
sovereign immunity, against the international trend of restricting 
immunity only to those acts of the sovereign that are acts iure 
imperii. However, it is also argued that the English position is not 
necessarily settled since the leading Court of Appeal authority for 
the absolute view. The Porto Alexandre,’ was based upon a mis- 


29 Compare the equally speedy case of Adarsh Ltd. v. Oih erie CUON 
and Excise [1970] 2 Q.B. 206—set down January 2, tried January 9. 

30 Thero will be no appeal: Houso of Official Report (5th Series), 
December 9, 1975, col. 233, 

31 See for example the wide powers given under the Counter- tion, 
e.g. the Counter-Inflation (Temporary Provisions) Act 1972, Sched. 1, para. 1, where 


issued. This ts close to a self defining vires. 

32 Compare the celebrated exchanges in Merricks v. Heathcote-Amory [1955] Ch. 
567, The Times, April 30, 1955, where the court indicated that tt would not tolerate 
threats of imprisonment from the Attorney-General. 

33 Supra. 

™% R. v. Hampden (1637) 3 %Tr. 826, 

1 Under the restrictive theory a distinction is drawn between acts, iure imperti 
(acts of government) and acts, jure gestronis (commercial transactions). Seo e.g. 
Brownlie, Principles of Public International Law (2nd eù), pp. 319-327. 
International Law (2nd ed.), pp. 844-847. 

2 [1920] P. 30. 
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understanding of an earlier Court of Appeal decision, The Parlement 
Belge,* and was criticised, obiter, in the House of Lords decision, 
The Cristina. Thus the position of the English courts on the law of 
sovereign immunity is in need of clarification; an opportunity for 
this was recently presented in two cases: Thai-Europe Tapioca 
Service Lid. v. Government of Pakistan, Ministry of Food and 
Agriculture, Directorate of Agricultural Supplies (Imports and 
Shipping Wing)* and Owners of the ship Philippine Admiral v. 
Wallem Shipping (Hong Kong) Ltd.* 

The Thai-Europe case arose out of the hostilities between India 
and Pakistan in 1971. The plaintiffs, owners of the ship, Harmattan, 
chartered her to a Polish firm to ship a cargo to Karachi, and there 
unload it. On arrival the Harmattan had to wait for an available 
berth and while waiting, was extensively damaged by bombing. The 
cargo was discharged 83 days after the notice of readiness and the 
owners claimed demurrage, under the terms of the charterparty from 
the receivers, the West Pakistan Agricultural Development Corpora- 
tion. The claim was refused, and the owners obtained leave from the 
English High Court to serve a writ against them. When they were 
informed that the Corporation had been taken over by a Ministry 
of the Government of Pakistan, the writ was amended to make the 
Government defendant to the action. The Government applied 
successfully to the Master of the High Court to have the writ struck 
out on the grounds of sovereign immunity and this decision was 
affirmed by Cusack J. The owners then appealed against this decision. 

The Court of Appeal, Lord Denning M.R., Lawton and Scarman 
L.JJ. were unanimous in reasserting the “ general principle ” that 
English courts would not “issue their process so as to entertain a 
claim against a foreign sovereign for debt or damages,” ” unless the 
case fell within one of the recognised exceptions, that the facts of 
the case did not constitute such an exception and that therefore 
the appeal would be dismissed. However, their reasoning differed 
somewhat. 

Lord Denning returned to the ‘‘ theory of diplomatic function” * 





3 (1880) 5 P.D. 197, [1874-1880] All E.R.Rep. 104. See the 

J, in Swiss Israel Trade Bank v. Govemmen! of Malia TISTA) 1 sss 
Rep. 497 that “ The Parlement Belge \eft the question of ‘ mere trading ships’ 
The ora GE Gib. TAA A iene: Aae andthe logic Of: the’ TRONE 
another ” (at p. 503). 
4 Compania Naviera Vascongado v. S.S. Cristina [1938] A.C. 485. In this case 
Lord Atkin and Lord Wright upheld the absolute view of sovereign immunity 
onunciated in the Porto Alexandre, Lord Maugham pointed out that the Parlement 


on The Cristina in [1938] M.L.R. 57 by F. A. Mann. 

. $ [1975] 3 AI E.R. 961. 

$ [1976] 1 AD ER. 78. 

7 [1975] 3 All E.R. 961, 965; for the exceptions: 965-966 and O'Connell, Inter- 
national Law, pp. 859-865. 

8 O'Connell, International Law (2nd ed.), p. 843. 
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he had formulated in Rahimtoola v. H.E.H. the Nizam of Hydera- 
bad.* There he had asserted that technical distinctions should be 
abandoned and that the correct approach should be to ask m each 
case whether justice demanded that the case should be heard, or 
whether immunity should be granted. If diplomatic relations would 
be imperilled by the continuance of a suit against a foreign sovereign, 
or if the case was not suitable for hearing in an English court, then 
immunity should be granted. Such was the present case; the dispute 
arose out of a charterparty between a foreign sovereign and a foreign 
company and in no way concerned England.** The case was not 
naturally within the court’s territorial jurisdiction and, as Scarman 
L.J. observed, not to allow immunity on such facts would be to 
extend extra-territorial jurisdiction quite unjustifiably. 

Lord Denning based his decision on the nature and purpose of 
sovereign immunity whereas Lawton and Scarman L.JJ. both con- 
sidered themselves precluded by authority from allowing the appeal. 
Lawton LJ. followed the decision in the Compaña Mercantil Argen- 
tina v. U.S. Shipping Base* that “a sovereign independent State 
does not by entering into a trading contract with a foreigner lose its 
immunity from process in English courts... .” = The more con- 
troversial authority, The Porto Alexandre, was not applicable here 
as this was an action in personam and that case was an action in rem. 
However, their Lordships both felt that even if judicial and juristic 
opinion now favoured the commercial exception to sovereign 
immunity it was not for the Court of Appeal to alter English law in 
accordance with which international trading agreements were daily 
concluded. The House of Lords might one day reconsider the 
authorities, or the legislature might give the lead. In the meantime 
the Court of Appeal would continue to follow authority. 

The other case concerned the Philippine Admiral, a ship bought 
by the reparations commission (an undisputed agent of the Govern- 
ment of the Republic of the Philippines) under the terms of the 
Reperations Act 1957, for a private enterprise, Liberation Company. 
The company had concluded a contract of conditional sale with the 
commission, whereby ownership would be transferred to it on 
completion of payment of the purchase price. However, by 1973 
the company was in arrears of payment, entitling the commission 
to immediate possession of the ship. From 1960-72 Liberation used 
it as a trading vessel, and then chartered it to a company in Hong 
Kong while it was there for repairs. It then failed to pay for these 
and terminated the charterparty. Separate actions in rem were 





® [1958] A.C. 379. The case sald by Lord Denning to be the ome that he took 
more pains over than any other. 

1® Both Lord Denning and Scarman L.J. said they thought Ht would be embarrass- 
ing for a foreign sovereign to be involved in litigation abroad arising out of warfare, 
especially as the Government of Pakistan was willing for the case to be heard in 
Karachi. The only reason it was started in the English courts was because English 
law was the proper law of the contract. 

11 (1924) 93 L.J.K.B. 816. 12 [1975] 3 Al E.R. 961, 967. 
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brought against the ship by the repairers and the charterers. When 
the Supreme Court of Hong Kong ordered its sale the commission 
intervened and claimed the writs should be set aside on grounds of 
sovereign immunity. The Supreme Court upheld this claim but was 
reversed by the Full Court of Hong Kong ** which held there could 
be no immunity because the ship was used only for tradmg. The 
Government then appealed to the Privy Council which was thus faced 
squarely with the problem of whether or not to follow The Porto 
Alexandre." 

The unanimous opinion of the Board, delivered by Lord Cross, was 
not to do so. Weighty reasons were given for this. First, a detailed 
survey of the case law showed its authority to be doubtful ™; 
secondly, most other jurisdictions now favour the restrictive view 
and, finally, the Board could see no reason why a foreign sovereign 
should have immunity from suit in commercial transactions Seen 
the domestic sovereign has not. 

This opinion of the Privy Council is not, of course, binding upon 
the Court of Appeal, so the authority of the Porto Alexandre is still 
doubtful. The report in the Thal-Europe case reads “‘ Porto Alex- 
andre doubted ” 1° but it is difficult to assess the significance of this. 
Lawton and Scarman L.JJ. accepted that The Porto Alexandre 
might one day be reconsidered, but distinguished it from the 
Thai-Europe case as being an action in rem. Lord Denning thought 
it would now be decided differently, but he was considering it only 
on the narrow ground that a foreign sovereign cannot claim immunity 
from debts incurred in England for services rendered to its property 
here. He was not considering the wider question of the commercial 
exception to immunity. Thus a House of Lords pronouncement on 
the authority of the Porto Alexandre is still needed to clarify the 
position. 

Although the Privy Council abandoned the absolute theory of 
immunity, it did so only for actions in rem against trading vessels 
of a foreign sovereign State. It did not question its application to 
actions in personam. “ The rule that no action in personam can be 
brought against a foreign sovereign state on a commercial contract 
has been regularly accepted by the Court of Appeal. .. .” = Indeed 


13 [1974] 2 Lloyt’s Rep. 568. 

14 The Full Court of Hong Kong in fact distinguished the Porto Alexandre from 
the present case on the grounds that there, the ship was actually In the possession 
of, and being operated by, the Portuguese Government while here the government 
had 


15 Reference is made especially to the Parlement Belge and the Cristina. See notes 
3 and 4 above. Its authority was also doubted in the Privy Council case The Sultan 
of Johore v. Abubakar Tunku Aris Bendahar [1952] A.C. 318. The opinion in the 
Philippine Admiral contains an excellent account of the development of the law 
of sovereign immunity. 16 [1975] 3 AN ER. 961, 962. 

17 IS A E RTS, 95. One of the exceptions to the “ general 
listed by Lord Denning in the: Thai-Europe taso- wis Ma itiaion where, t forelgn 
sovereign enters into a commercial transaction in England, and a dispute arises which 
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the Board felt thut the one factor weighing towards granting 
immunity was that refusing it would lead to inconsistency between 
actions in rem and actions in personam. This was not regarded as 
sufficient to outweigh the arguments against granting immunity but 
the Philippine Admiral cannot be seen as a complete repudiation of 
the absolute view. Rather it is a welcome step in the area where a 
rigid adherence to it is, perhaps, most likely to cause injustice. 
There is no reason why a sovereign engaged in commercial activities 
should be treated more favourably than his competitors. 

The United Kingdom is a signatory to two international Con- 
ventions favouring the restrictive theory of sovereign immunity but 
has ratified neither. This leads to yet further uncertainty which is 
well illustrated by the opinions of various judges in these two cases. 
Lord Denning in the Thai-Europe case thought the signing of the 
1926 Brussels Convention was a reason for now deciding the Porto 
Alexandre differently, despite the fact that a Convention is not 
directly binding in English law.’* Counsel in the Philippine Admiral 
argued that not to allow immunity was in effect applying a Conven- 
tion, when Parliament had refused to do so. Huggins J. in the Full 
Court of Hong Kong replied that he was applying the common law 
and not the Convention, while Lord Cross felt that the fact that the 
United Kingdom was a signatory to the 1972 Convention on State 
Immunity was proof that the government accepted the wisdom of the 
1926 Brussels Convention despite being bound by neither! ** The 
position of the Government with respect to these Conventions is thus 
open to different interpretations; far from introducing legislation to 
clarify the situation successive governments have only increased 
the uncertainty. It is to be hoped that this will be rectified. It is 
interesting to notice that a Foreign Office certificate for guidance 
was requested in neither case. The English courts are at least con- 
sistent in their refusal to allow the executive to influence the legal 
issue of immunity.”° 

The Philippine Admiral has at least two other points of interest. 
The ship was owned by the reparations commission °! which was also 





is properly within the territorial jurisdiction of the English courts. Lord 


that of commercial by a foreign sovereign. This js another area that 
clartfication. There is no reason why the restrictive view should not also 
be applied to actions in 


personam. 

18 Soo Browle, Principles of Public International Law, pp. 49-51. 

19 A state which hes signed but not ratified a Convention is not bound by tt 
“North Sea Continental Shelf Cases,” LCJ.Rep. (1969), p. 3. 

30 No question was raised in the PAilippine Admiral as to the status of the 
reparations commission as an agent of the government of the Republic. In a more 
recent case the Central Bank of Nigeria was decided to be the alter ego of the 
Nigerian government and was granted immunity in an action against ft for dishonouring 
letters of credit. This was granting immunity for commercial banking activities 
which seems to be quite unjustified. See Trendtex Trading Corporation v. Central 
Bank of Nigeria, The Times, March 27, 1976. 

31 This is In contrast to the attitude of the U.S. courts. See [1976] 1 All E.R. 78, 
92, Where Lord Cross points out that the executive may well indicate guide lines 
based on political expediency. 
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entitled to immediate possession. However at the time of the cause 
of action the commission had neither actual possession nor control 
of the ship. The Board felt ownership and entitlement to possession 
to be sufficient to support a claim for immunity and in this followed 
the Dollfus Mieg case.™* The suggestion that there are different rules 
of immunity for ships than for, e.g. gold bars, was rejected. This 
was a welcome refusal to introduce further technicalities into this 
area of law. Finally a flexible attitude was also shown in the decision 
that the Philippine Admiral was, in fact, a trading vessel. It was 
argued that since the commission had an immediate Tight to 
possession of the ship the court should presume that it would be 
used for public services.’ This, too, was rejected. The facts of the 
case showed the Philippine Admiral had been used solely for trading 
for over: 10 years.and there was no evidence that ‘the Republic 
intended to alter its use.“ This willingness of the Privy Council to 
look throughout at the reality of the situation and to consider the 
justice of the claim to immunity in the light of modern commercial 
conditions and the practice of other jurisdictions is to be welcomed. 
It is to be hoped that the Court of Appeal and the House of Lords 
will also, in the future, take such an approach. | 
A : i C. M. CHNKNN. 





32 United States of America and Republic of France.v. Dollfus Mieg ct Cie SA 
and the Bank of England [1952] A.C. 582. This part of the decision is, of courso, 
obiter since the Privy Council had already decided not to allow tho clath of 
, 33 Counsel for the republic relied upon the Canadian Conqueror (1962) 34 D.L.R. 
(2d) 628, a decision of the Supreme Court of Canada. ' 

34 Although difficult questions of proof would havo arisen if the republic had 
alleged the ship would bo used for public activities in the fpture. a 
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ACCESS TO THE Law: A STUDY CONDUCTED FOR THE Law REFORM 
COMMISSION OF CANADA. By M. L. FREDLAND. [Carswell/ 
Methuen, Toronto, 1975. i-ix, 1-198, Can. $10.95.] 


Tus study for the Law Reform Commission of Canada raises more fundamental 
questions than a study of access to legal services. The first raises the vital issue 
of whether people can arrive at a knowledge and understanding of the law for 
themselves, rather than having to use lawyers or lawyer-substitutes as hand- 
maidens to the law. If the law is not accessible itself, is this because it is 
physically not available (too expensive, no libraries) or too complicated without 
some education and skill in handling legal materials? One of the experiments 
carried out by this lawyer/librarian team (Professor Friedland was assisted by 
Peter and Linda Jewett) was to test lay volunteers’ ability to answer a legal 
question involving a paperchase through statutes and amending statutes. The 
authors comment that people might find it confusing to use the index to the 
Revised Statutes of Canada, for example apparently the only item under civil 
liberties is to the War Measures Act! This book also contains the results 
of their attempts to discover where people went to get information about a 
Tange of everyday and important legal problems, and using only a small number 
of agencies, the researchers tested the agencies’ ability to handle those questions. 
They concluded that in many respects the accuracy and the time taken to obtain 
the information from these agencies left a lot to be desired. Indeed, they stato 
that there were a high number of incorrect and incomplete responses given, 
with a great deal of inconsistency in the answers obtained from the same 
sources to the same questions on different occasions. Out of 100 sources tested 
on one question, 60 gave different answers! An interesting—and for lawyers 
salutary—finding was that information centres and other sources handled the 
question on landlord and tenant as well as lawyers in private practice. Some of 
their findings are useful pointers, but the smallness of the samples must be 
borne in mind. 

The underlying philosophy and the questions it sets out to answer make this 
book an important one. It is however somewhat disappointing in its concluding 
chapter, Providing better access to the law, but this may be because some of 
the problems in providing improved access to the law and equality of access 
to the law are so intractable. The authors recommend public education 
programmes, government inquiry offices (they are critical of the quality of 
information given out by government offices), community information centres 
hke English citizens’ advice bureaux (which seem in overseas eyes to be a great 
deal better and more desirable than they seem to many here), improved, 
consumer-orlented services in public Hbraries and a layman’s encyclopredia of 
the law. 


ROSALIND BROOKE 


PHILOSOPHY OF Law. By M. P. GoLpina. [Englewood Cliffs, New 
Jersey: Prentice-Hall. 1975. x and 133 pp. (inc. index). Hardback 
£5-20. Paperback £2:55.] 


THE explicit aim of this eminently readable little book is “to introduce the 
student to legal philosophy and to stimulate his own thinking.” Alongside this 
runs an implicit aim, namely, to convince the student “of the intellectual and 
practical significance of [legal philosophy].” There can be no denying the need 
for such a book. For, students frequently find it difficult to “get into” legal 
Philosophy; and, although those who succeed in “getting into” the subject 
may be perfectly well at ease in discussing its internal controversies, they may 
be quite at a loss to identify either the intellectual or the practical significance 
of the subject. Hopefully, Professor Golding’s book will go some way towards 
remedying this unhappy state of affairs. 
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The book concentrates on four areas, namely, the nature of law, the Mill/ 
Devun/Hart debate, punishment, and the relationship between procedural 
justice and dispute settling. The nature of law is self-selecting; as the author 
sayz, it is “the foremost problem of legal philosophy.” The second and third 
topics are on three counts well chosen: 


(1) they run together both analytical and ethical questions; 
(2) they are stimulating; and 
(3) they are of obvious intellectual and practical significance. 


With interest in substantive justice running at such a high level at present, it 
comes as something of a surprise to see the final topic throwing the spotlight 
on procedural justice, Nevertheless, the problems raised by procedural justice, 
especially those concerning institutional design, provide a splendid context for 
indicating the relationship between legal philosophy and sociology of law. 
Unfortunately the author does no more than hint at this relationship. Similarly, 
the author relies on no more than a gentle hint to draw out the relationship 
between the question of the nature of law and the question of disobedienco— 
civil or not so civii-to “law.” If the sceptics are to be persuaded that the 
controversies surrounding the nature of law are something more than highly 
esoteric verbal—or conceptual—quibbles, then this sort of relationship should 
be heavily underscored. After all, if “ the foremost problem” of the discipline 
is seen as being no more than a verbal—or conceptual—challengo, engineered 
by academics.for academic amusement, then it is small consolation that the 
peripheral issues of the subject are acknowledged to be of some significance. 
The discussion of the nature of law falls into two chapters. The first sets out 
the problems that lie behind the question “What is law?” Although the 
section on the validity of laws is rather compressed, the chapter as a whole 
is refreshingly “introductory.” Not too many assumptions are made about 
the reader’s familiarity with the language of analytical inquiry, and there is a 
génuine attempt to lay bare the issues that hide away under that darkest of 
questions “ What is the nature of law? ” The second chapter follows a well- 
trodden path: it provides a “nutshell” account of the theories. of Austin, 
Aguinas, Holmes, Kelsen, Hart, Fuller, and Selznick (in that order). 
Undoubtedly tradition can be argued in favour of this sort of pilgrimage, but I 
would have been a great deal happier to have seen these pages continuing with 
the good work of the first chapter, that is, with a patient unravelling of the 
issues. My objection to the “nutshell” approach is not-that such an approach 
can never serve a purpose, but that it does not serve the avowed aims of this 
book. The difficulty with the “nutshell” approach is that it 
emphasises the author rather than the idea. If the book is to set a stimulating 
introductory framework then I suggest that the key points of reference should 
be ideas and not names of people. Moreover, the emphasis on authors rather 
than ideas provides an atmosphere which is conducive to gratuitous, and indeed 
obscuring, name-dropping. Thus at page 29 we read: “. . . Austin comes very 
close to revealing himself as a crypto-idealist, to use the late Felix Cohen's 
term... and Austin has transformed his legal positivism into an ideology, as 
Professor Noberto Bobbio would put it.” Perhaps this is a harah example, but 
it demonstrates the way in which tricky ideas can be sorely under-cxposed. 
Similarly, I would question the wisdom of Professor Golding’s decision to 
present the various theories against the backcloth of legal positivism and 
natural law. Once again tradition can be argued in favour of this sort of 
exposition but it has its drawbacks, in particular, its tendency to draw the 
reader away from the idea and instead to focus his attention on the problem 
of classifying the author of the idea. I feer that the student may well over- 
estimate the importance of classification, may fail to appreciate the extent of 
the ambiguity of the labels, and may find it extremely perplexing to seo Hart 
first described as “a positivist of sorts” (p. 33) and then as “a good positivist ” 
(p. 49). . f 
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The chapter on Mill/Devlin/Hart is very strong. I would suggest that its 
title, “ The Limits of Law,” is apt to mislead (see the author’s quite different 
Raz-like use of the phrase at p. 38); also I would have appreciated it if the 
author in his discussion of “ protected rights” had clarified the relationship 
between : 

(a) civil and criminal protection; and 

(b) a man’s protected right to be free from assault and a man’s protected 

tight “to wear any tie that [he may] own.” 
The chapters on punishment are likewise very attractive and although the 
section on retributivism is somewhat repetitive the student undoubtedly will find 
the argument wholly absorbing. The last chapter, “Dispute Settling and 
Justice,” is Interesting in itself but it seems to me to be an odd choice for this 
position in the book. At this stage the reader will be looking surely for some 
guidance as to: 

(a) the way in which the various pieces of the subject slot together; and 

(b) the directions in which he might profitably devote his future energies 

in the subject. 

Admittedly the author’s last word on the philosophy of jural-like dispute 
settling is that “further inquiry may be commended to the reader,” but this is 
to set the reader off up a very narrow track. By contrast, the reader is unlikely 
to be stirred to further research by the author’s apparently unenthusiastic 
observation to the effect that the relationship between procedural justice, 
institutional design, and just results “leads to the debate over the relative 
merits of the Anglo-American adversary system and the so-called continental 
inquisitorial process” (p. 122), Is this not a superb opportunity to demonstrate 
how analytical and ethical inquiries can inject new life into old controversies? 
Moreover, I suspect that the reader’s appetite will be sharpened far more by 
one really good lead than by the suggestions for further reading—in themselves 
very sensible—set out at the end of the book. 

To sum up, Professor Golding has written a book which will be mvaluable 
to the student as he takes his first shaky steps into the muddy waters of legal 
philosophy. However, by underselling the gains to be made from muddy feet 
and by using the “nutshell” approach on Austin and Company, the author 
might be encouraging some readers to believe that the mud and the water are 
best left to their own devices, or that the mire is best negotiated by uttering a 
few choice incantations rather than by thinking out the route for oneeelf. 


RoGER BROWNSWORD 


JUSTICE, DISCRETION AND POVERTY; SUPPLEMENTARY BENEFIT APPEAL 
TRIBUNALS IN BRITAIN. Edited by MICHAEL ADLER AND ANTHONY 
BRADLEY. [London: Professional Books Ltd. 1975. 229 pp. 
Paperback £2:80. Hardback £4-50.] 


Ir is good to see a book of essays on the Supplementary Benefit Appeal 
Tribunals, particularly one which the authors hope will be seen as “a 
contribution to the developing field of socio-legal studies in Britain.” Despite 
the large number of appeals heard by these bodies (over 26,000 in 1973) it is 
only recently that they have attracted much attention. Moreover, most of the 
literature which has appeared in the last few years has been directly concerned 
with advocating the need for reform in the tribunal structure and procedure. 
This approach, whilst, in many ways, highly desirable, has tended to draw 
attention away from examination of wider questions of the tribumals’ place 
in the income maintenance system and the deeper bases of their operation. 
This book consists of papers presented to a conference held at” Edinburgh 
University in December 1974 with the addition of two essays reprinted from 
other publications and a conclusion drawing on discussion at the conference. 

The tribunals trace their descent from the Unemployment Assistance Act 
1934, and the book opens with a historical section containing in particular a 
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most convincing demonstration by Tony Lynes of how the tribunals were not 
introduced as a recognition of the rights of those receiving assistance nor even 
to provide an element of fairness towards them, but for particular (and 
somewhat cynical) political reasons. The next section examines discretion in 
the Supplementary Benefits system from the viewpoint of those administering 
it and those working on behalf of claimants, and then the operation of the 
tribunals is covered, in particular such factors as membership, the conduct of 
hearings and appellants’ perceptions of the process, and also the potential of 
the Parliamentary Commissioner as a quality control on the system. This section 
includes a re-print of Hilary Rose's essay “ Who can de-label the claimant? ” 
which is probably the most perceptive piece of writing so far on the tribunals 
in practice. Finally proposals for reform are considered; Harry Calvert suggests 
a new Social Security Adjudication Service with its own career structure; 
as regards more limited reform there appears to be agreement that a second-tier 
appeal body is needed together with a system of precedent, training for those 
serving on the tribunals, a more independent appointments system drawing on 
wider sections of society, and clerks with a real degree of independence. It 1s 
additionally stressed that more advice and assistance should be provided for 
appellants. 

Thus this book contains much fascinating material about the tribunals. 
However, in terms of its claim to contribute to the soclo-legal fleld it is 
somewhat disappointing, and it does not markedly extend the range of 
knowledge about the tribunals. There appears to be general agreement amongst 
the contributors that the defects in the tribunals are dus to faults in their 
stroctore or procedure rather than being inherent in the type of furisdiction 
which they have. In particular there is no real examination of the decision- 
making process of the tribunals, and the extent to which this would be influenced 
by reform; inevitably a complex question in a matter as ideologically heated 
and ambiguous as Supplementary Benefits. As regards the reforms suggested, 
looked at from the viewpoint of the claimant the need is primarily for a greater 
possibility of participation (in the broadest sense), for the advantage of the 
tribunals is the potential for the temporary setting aside of the disparity of 
power between claimant and Commission. The reforms suggested in this book 
may make this more possible; however one has to be aware of the possibility 
of a more formal structure putting the appellant even further into a setting 
remote from his own experience and beyond his control, particularly as it is 
unlikely that & large proportion of appellants will ever be properly represented, 
even if more facilities for advice and assistance are made available. 

Thus in general this book falls between two stools; whilst attempting to go 
further than a purely reformist critique of the tribunals, it fails to develop any 
analysis on a theoretical level, or to relate their operation to any such analysis, 
with the result that the tribunals are seen as existing apart from their social 
context. Though there is much that is interesting in the papers here, wo are still 
waiting for an account of the tribunals which folly relates them to the 
Supplementary Benefits System and the wider society. 

Tony Prosser 


Tae SociaL CONTROL oF Drucs. By PLIP Bean. [London: Martin 
Robertson. 1974, x + 198 pp. (with index). £2:85.] 


Druas, SOCIETY AND THE Law. By Harvey Terr. [England, Farn- 
borough: Saxon House, 1975. xii + 219 pp. (with index). 
£7-50.] 

Since the early 1960s a large number of books have been published pointing 

out the peculiarities and inconsistencies in social and legal attitudes to the 

use and abuse of drugs. Neither of these two new books, each published 
under a “Law in Society ” label, brings to light any substantially new infor- 
mation, though they both provide a competent summary of the various facts 
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and figures which in one form or another are common knowledge in the 
field. They must be judged on the insight which their præsentation and 
analysis of this common fund of knowledge affords. 

Harvey Toff adopts a pragmatic approach to the relationship between law 
and social attitudes. Ho discusses in turn the basis of the common law and 
statutory response to drug offences, the history of legislation on the subject 
and the validity of the various libertarian and paternalistic arguments used by 
those Hke Mill, Hart and Devlin who have turned their attention to these 
matters. In this he shows admirable energy in covering a wide range of evi- 
dence and argument, The result is a useful and intelligent summary of the 
irrationalitles of the legal approach to different drugs like heroin, cannabis, 
alcohol, nicotine and the huge range of pharmaceutical stimulants and 
depressants. No clear conclusion emerges, not least because Dr. Tef himself 
appears to be undecided on the best approach to an admittedly intractable 
area of social activity.’ His view on cannabis, for instance, is that “the only 
clear conclusion to be drawn... is that the evidence does not point strongly 
in any one direction.” The legislator who managed to follow Dr. Teff in his 
somewhat uninspiring and occasionally repetitive account of the relativo in- 
effectiveness of legal controls might well come to the conclusion that his 
attention was more urgently required in other fields of activity. The rational 
perspective on the control of all forms of drugs which is offered in the intro- 
duction does not in the end provide any clear strategy for legal action. 

Philip Bean, approaches what is largely the same material from & more 
specifically sociological standpoint with a view to explaining the inconsisten- 
cies in the development of the law ‘and its enforcement. The best chapters 
are those in which he deals with the influencé of the medical profession on 
the “ British system” of, drug control, and with the relationship between ‘the 
new stereotype of the drug addict ahd the new patterns of legal control which 
emerged in the 1960s. In these sections Dr. Bean does contribute something 
to our understanding, though his ideas are derived in part from the work of 
Becker and Schur in the United States. In other sections he is less successful 
in finding a parallel in Britain for the vadous American theories as to the 
nature of drug cultures, as for instance that of retreatism. Nor does he make 
much headway in giving a satisfactory account of the influence of American 
agents provocateurs on the development of British legislation, particularly on 
cannabis. He retells the story which has already been widely disseminated 
by Michael Schofield in The Strange Case of Pot, but the facts which Dr. 
Bean provides on the enforcement of these laws suggest that it was essentially 
internal preesures rather than anything from outside which led to police 
activity in the 1920s and the 19603. Dr. Bean, like Dr. Teff, has no clear 
message for the legislator, though legislators, judges and policemen might be 
expected to benefit from the exposure of their comfortable assumptions and 
prejudices. 

The merit of both these books, despite the differences in approach of their 
anthors—one taking refuge in a kind of sceptical pragmatism and the other 
committed to the importance of sociological as opposed to any other kind 
of understanding—is their emphasis on relating the development of the law 
and its administration to its contemporary context. Law in society is history 
in the making. Those who wish to understand it must start from a sound 
historical base. But in so far as they purport to be more than historians, both 
authors mar their accounts by a lack of clarity as to the precise purpose of 
their theses and theories. Dr. Teff is well aware of the danger of assuming 
that rationality is of any special importance in terms of what will actually 
happen; yet he writes as if rationality were an end in itself, without identify- 
ing any social or political objective which a more consistent set of laws might 
be designed to pursue, Dr. Bean is a committed sociologist, which might be 
thought to absolve him from the need to adopt any position. But, like Dr. 
Teff, he fails to develop any coherent analysis of the nature and possible 
results of the alternatives to the legal developments which he describes. On 
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this level, on which lawyers and sociologists might be expected to have some- 

thing more to contribute, neither Dr. Bean nor Dr. Teff has anything to offer 

beyond a few paragraphs which reiterate the well-known arguments and 
les. : 

These aro both competent books, which owe their publication to the aca- 
demic imperative. For teaching purposes I would recommend Dr. Bean’s as 
the more stimulating and sensibly priced of the two. But neither of them 
presses matters much further than their more “popular” and better selling 
predecessors. Tom HADDEN. 


LAND, Law AND PLANNING. By Patrick McAusian. [London: 
Weidenfeld and Nicolson. 1975. xxix and 736 pp. Hardback £15; 
Paperback £6.] 


PUBLIC PLANNING AND CONTROL OF URBAN AND LAND DEVELOPMENT. 
By DONALD G. HAGMAN. [St. Paul, Minn.: West Publishing. 1973.] 


precursors to the public law of planning in the form of the law of mulsance 
and restrictive covenants; et Ne ee een oy anog tie 
particular cases of individuals who seek to develop their land. As the law 
becomes more complex and local government officials’ powers become wider, 
lawyers have seen to it that their cHents’ property rights have been afforded 
adequate procedural protection. The great fortress of the public inquiry, 
combined with judicial review of ultra vires action by government, has protected 
those rights. 

What is most disquieting about British planning lawyers, however, is that 
they have limited their role to the protection of the applicant’s property. They 
have virtually ignored the day-to-day approval process of applications under 
development control which accounts for over 80 per cent. of the applications. 
At the local level, the local planners’ task or the local council’s planning 
committee’s functioning receives little attention. It is here where the problems 
of corruption surface, where whole segments of the community are often 
ignored or neighbours’ interests forgotten. 

The lawyers’ concentration on such a Hmited aspect of planning administra- 
tion is largely the result of a lack of knowledge about the realities of the 
problems of an urban environment or the mechanisms of local government 
and decision making. What is needed is an educational process which brings 
together both a knowledge of procedural justice and a knowledge of the realities 
of planning and land use administration. The planning lawyer of the next 
decade needs an education which brings together notions of procedural justice 
with the interrelated legislative programmes, an idea of the economic and social 
factors behind policies, and the realities of the administrative process. 

A number of basic preconditions must be met m order to establish a legal 
milieu that might produce young lawyers who could add something more to 
planning law than simply the protection of an applicant’s rights. First, there 
must exist an adequate source of top quality young people with an interest in 
planning and local government, that goes beyond the perticular financial rewards 
of procedural justice only for applicants. The current interest in reading law 
and im combining a legal practice with a commitment to social and environ- 
mental interests has already, to a great extent, met this condition. Secondly, 
there must be a legal educational process centred on planning. The future 
planning lawyer will need a grounding in a wide variety of skills which are not 
yet included in the curriculum of the average university law school The number 
of law teachers interested primarily in planning law is quite small. The 
number of planning or environmental law courses is equally small and there is 
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little basic research into the legal processes of planning. This leads to the final 
precondition, there must exist teaching materials of sufficient depth and 
character to allow the student to acquire, through the educational process, 
that knowledge. 

Until the recent publication of Land, Law and Planning one had great 
difficulty in assembling teaching materials which might give students the 
type of grounding in the material to let them develop arguments which went 
beyond the confines of the property interest of land owners, Traditional legal 
books tended to be quite technical and grounded primarily in statutes while the 
traditional planning books tended to ignore the relationship between the law 
and the actual results. Monographs rarely gave the student the depth of analysis 
of primary sources that would be desirable. If a teacher wanted to delve into 
related matters such as compulsory purchase it was hard to find material which 
Telated planning to compensation. He might have a little on the ethics of 
compensation, a little on the relationship between the legislation and the role 
of the courts in the area and lees on the relationship between the notions of 
public participation, planning blight and compensation, but otherwise would 
have to rely on traditional texts and the bare legislation. 


The problem for a reviewer is to know how to assess such a work which has 
long been needed, but which stands virtually unique among other English legal 
texts. One way is to compare it with the large array of boo 

appeared in the United States over the last 20 years. i 
fare; well, vest against thet pandard and. bodes weil 
eel ee wae nay ep reine * planning ayer at 


Soe gree ois Real ches GLa when Ae lcan Sino hive Ga onety 
looked to English legislation and procedure for guidance. For example, in one 
of the most recent American endeavours, Public Planning and Control of Urban 
and Land Development, Professor Donald Hagman devotes a full 60-page 
chapter to English Planning Law. Again, at the American Law Institute, another 
group of American lawyers is in the process of designing a Model Land 
Development Code which follows in many ways the 1947 Town and Country 
Planning Act itself. The first American cases and materials’ books, in fact, 
SOD O ADDO H TnT: fe mmp AA a ET RERE D E McDougal 

Haber introduced a text on the allocation and planning of land use and 
ron E ae S E AEA tee eee Gunes ra T 
and teach the subjects. By the beginning of the 1960s the law schools in the 
States had already developed curricula that allowed for the study of land 
use, and Charles Haar at Harvard, whose first claim to fame was a study of 
the, then new, Town and Country Planning Act in England, introduced the first 
substantial urban oriented land use materials book. Over the next 10 years 
there evolved a succession of comprehensive materials books, usually 1,300 to 
1,800 pages in length, which contained not only the statutory and appellate 
case material, but also a great wealth of information on planning, politicial 
studies, social science, and the economics of the real estate market. The interest 
was so extensive that the two established fields of law most closely associated 
with planning—property and local government—each contributed a different 
approach and different style of case book to the set of interrelated problems. 
By the 1970s the number of American law professors interested in, and teaching 
land use had grown to some 250 and virtually every law school had planning 
courses and advanced seminars. These courses have a marked emphasis on 
social science (some 25 per cent. of coverage) and deal extensively with not only 
case law but also administrative law and theary. The casebooks which formed 
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the basis of these courses are in no small degree responsible for the extensive 
background given to the North American student and presumably contribute to 
hu ability as a lawyer. It was the urban problems or land use case book which 
allowed the student to examine not only the legalities of the American approach, 
but also to understand the larger questions within those problems. . . 

If one compares Professor McAuslan'’s book with these, he has managed to 
meet the standard of the best of them and in some cases to take the basic 
approach and carry it one step further. In England where the average University 
ot Polytechnic law student has not had an undergraduate non-legal education, 
Professor McAmlan has had to supply them with information on the entire 
social context. What is extremely valuable about this approach is that he has 
not dona this ae the erpenss of; he sbesie: igal: doctrinal, analyaly tat: the 
student must absorb. ' 

Take for instance the question of paiva planning covenants and other 
arrangements. Although Professor Hagman chose hot to deal with it in.a land 
use book, other American writers have treated it extensively and set it against 
a framework of enforcement problems, McAuslan follows this latter 
and lays out in a very straightforward manner the difficult problems of “ touch 
and concern,” annexation, and building schemes. He shows how the concept 
can be used by poblic authorities. He then illustrates some.of the problems of 
using the tool for modern high: density private developments which need positive 
as well as negative responsibilities between: co-owners. He then goes on to deal 
with the judicial. control of the use of the tool for certain undesirable social 
goals. (i.s. racially discriminatory restrictions on the transfer of land). Finally 
he allows the student to contrast the covenant with an alternative ‘private 
control mechanism, the long lease. 

Whit lh so ¥ahinble for the law teacher is Hat the book moet this standard 
of thoroughness throughout while still being able to actjuaint the student with 
a solid grounding in decision making theory, public participation, plan making 
and public inquiry procedure. One good example is-the section on planning 
appeals which succeeds in wedding the circulars: and major cases in the area 
with the analysis of the process itself, set out-by Wraith and:Lamb in their 
excellent study. Similarly, what better way could one examine conditional 
planning permission than to have the Act, the circular and the major cases 
including the infamous Royco Case [1974] 2 All ER. 643 set against the 
commentary of the cases in the legal journals? 

If there is to be a new generation of lawyers who will be more concerned 
with legal notions of fairness and access'and open decision making as applied, 
not just to land owners, but to all affected members of the public, then the 
first step is the creation of the legal education tools which can help the law 
teachers accomplish this end. Patrick McAuslan’s book has succeeded in 
supplying the first such English land use teaching tool; if there are to ‘be others 
they will have some way to go to meet the calibre of this work. It now depends 
upon the law teachers to allocate sufficient resources to the subjects to bring 
the book into use, and for those of us who would like to see a more positive 
role for lawyers in the planning process that development cannot occur too 
soon 

NEL A. ROBERTS 


ECONOCRATS AND THE PoLicy Process: The Politics and Philoso 
of Cost-Benefit Analysis. By PROFESSOR PETER SELF. eae, 
Macmillan. 1975. 212 pp. £7°95.] 


Ts is a most refreshing book for a layman. It reasserts that there is no sub- 
stitute for old-fashioned value judgments in decision-making and exposes the 
fallacies of peeudo-sclentific techniques which give a spurious alr of certainty 
to policy-making by putting a price tag on the incalculable. Professor Self 
points out the Hmitations, hidden assumptions and complexitied of cost-benefit 
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analysis and criticises its artificiality and unreality. As he puts it so trenchantly, 
“on the whole welfare economists are mirroring in their own special language 
policy opinions and arguments which can be expressed in simpler language ” 
(p. 15). After a detailed critique of cost-benefit analysis, he is sceptical of the 
claim that it is a valuable tool for persuading decision-makers to think more 
carefully about relevant factors. He warns that, “On the contrary such 
numerical conversions may distract attention from the harder tasks of examin- 
ing the relationships between value judgments and relevant information, and 
between value judgments themselves. . . . The conclusions then become 
numerate but shallow” (pp. 92-93). 

Having shown that political values in a democracy are not the same as 
those postulated by economists, he demonstrates clearly that cost-benefit 
analysis cannot produce social value judgments but enters the caution that, 
“ Quantification is a palHattve or soporific for the malaise of uncertainty about 
values” (p. 146). This danger was disproved by the Government’s decision on 
the Third London Airport, though the Roskill Commission is used by the 
author as a classic illustration of the way in which cost-benefit analysis can 
direct research towards quantifiable data at the expense of environmental 
factors and the blatant inability of this technique to provide a yardstick by 
which environmental values can be measured against quantifiable differences 
in site costs, these figures themselves being subject to huge margins of error. 

In his last chapter Professor Self gives some examples of the baleful 
influence of economics on politics particularty in relation to the nationalsed 
industries where the imposition of commercial criteria has become the accepted 
orthodoxy. The conclusion ons may draw from this critique is that economics 
is a good servant but a bad master. It can provide valuable information for 
testing assumptions and open new perspectives from which to view alternative 
policies but its values are thoes of the market place not of the welfare state. 


G. GANZ. 


Law AND PRACTICE OF CREDIT FACTORING. By PETER BISCOE. 
[London: Butterworths. 229 pp. £9-60.] 


To the commercial lawyer, the factoring of receivables offers a rich harvest 
of legal problems driving down to the very roots of contract and property 
law. The factoring company buying a client’s book debts has to safeguard 
itself against double invoicing, defences and rights of set-off asserted by 
debtors, priority claims by the holders of previous and subsequent fixed and 
floating charges, later assignees to whom the debts may be fraudulently re- 
discounted, and, if the client has the misfortune to become insolvent, its 
liquidator, who will be poised to attack the factor’s interest as derived from 
a disguised loan transaction or an unregistered charge. In view of the grow- 
ing importance of factoring as a method by which business concerns can 
accelerate their cash flow, reduce their administrative overheads and insure 
against the insolvency of their customers, it is astonishing that no detailed 
treatment of the topic has hitherto appeared in this country. That gap has now 
been filled by Mr. Biscoe’s new book, whose slender appearance belies its 
remarkably comprehensive content. 

The author is particularly well-placed to write a book of this kind, for he 
is not only a practising lawyer but was for some time a senior executive of 
a leading factoring company. The book is divided into two parts, the first of 
which is devoted to the practice of factoring. The exposition of this is a model 
of its kind. The author describes the various forms of factoring now extant, 
the features relevant to the acceptance of a new client and the approval of its 
customers, methods of credit control and the procedure and documentation 
employed. Information on these matters is presented in highly readable form 
and in satisfying detail. 

The second half of the book is a concise but penetrating analysis of the 
law relating to factoring. The treatment of the requirements for statutory and 
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equitable assignments is accurate, if conventional. The author’s understand- 
able desire to keep the two parts of the book in balance has, perhaps, inhibited 
him from developing his arguments to the full so as to encompass some of the 
more intractable issues arising in this branch of law. How, for example, does 
one distinguish an existing debt maturing in the future (which, being a debitum 
in praesenti, is susceptible of statutory assignment) from a foture debt, which 
is assignable only in equity? The point is adverted to on page 100 but not 
enlarged. What is the moment of time at which the factor first acquires his 
equitable interest (an important question for priority issues)—and how is this 
interest brought into existence? Here it would have been useful to see some 
discussion of the document which is considered to create the equitable interest. 
Is it the factoring agreement? The notification of the receivable to the factor? 
The acceptance of the client’s offer to sell? The dispatch of the invoice 
stamped with a notice of assignment? It may also be highly relevant to deter- 
mine what, if anything, constitutes the consideration for the assignment. Many 
factoring agreements, properly analysed, are merely agreements to agree and 
will not themselves generate the consideration necessary to support the assign- 
ment of a future debt. 

In chapter 5 there are two slips in an otherwise accurate discussion. It is 
stated on pago 100, in an analysis of statutory aselgnments, that express notice 
of assignment is necessary and that this is usually given on the discounted 
invoice. What the author omits to mention is that this notice will rarely suffice 
for a statutory asaignment, for at the time the invoice bearing the notice is 
sent to the customer the supplier will not have signed the requisite instrument 
of assignment necessary after the debt has come into' existence, and it is this 
instrument (and not some prior equitable assignment of a future debt) of 
which notice must be given. On page 104 the author confuses an equitable 
assignment with a disposition of an equitable interest and thus reaches the 
erroneous conclusion that an equitable assignment of an existing debt is 
required by section 53 (1) (c) of the Law of Property Act 1925 to be in 
writing. 

There is an excellent treatment of rights of set-off and priorities, and the 
impact of the client’s insolvency, in the course of which Mr. Biscoo makes 
the neat point that even an unregistered charge by a company over its book 
debts is valid vis-à-vis a factor purchasing the debts and is thus capable of 
prevailing over the factor’s rights. The book concludes with a chapter describ- 
ing the Crowther Committee’s proposals for the reform of security law as it 
affects factoring and some relevant provisions of the Consumer Credit Act, 
and 15 Appendices of forms. 

This book can be strongly recommended not only to factors and finance 
houses and their advisers but also to law teachers who wish to provide their 
students with a practical insight into what lawyers still quaintly term the 
assignment of choses in action. 

R M. Goon. 


ASSESSMENT OF DAMAGES FOR PERSONAL INJURY AND DxaTH. B 
Harotp Luntz. [Butterworths. 1974. 350 pp. incl. index. Hard- 
back only, £14°81.] 


Ma. Luntz has produced a book which, without doubt, is the most compre- 
hensive account of the rules and principles governing the assessment of damages 
for personal injury and death yet to be published. He writes specifically from 
an Australian viewpoint, but the work is not a mere account of the Australian 
law. It is an exploration of the problems raised by the quantification process, 
and the Australian solutions are studied in terms both of the author’s own 
value judgments and ideas or principles emanating from other common law 
jurisdictions. The discussion is most richly documented, not only with judicial 
decisions but also with academic writing. The profundity of analysis of some 
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key areas is very impressive. The section on future lost earnings is a veritable 
tour de force; in particular, the methods of discounting for the present value 
of lost income and the implications of inflation for awards are analysed with 
unrivalled penetration. There is here appropriate material not only for academics 
but also for practitioners puzzled by actuamal techniques and the significance 
of different investment rates. 

The exposition of princtples is sufficient in itself to merit the attentions of 
the English reader. But more than this, he will acquire most useful instruction 
on situations in which the Australian law diverges from his own. In Western 
Australia, the court is permitted to award periodical payments as an alternative 
to lump sums (pp. 22-26). There is the wellknown refusal of Australian courts 
to follow Lord Devlin’s lead in exemplary damages (pp. 42-50), and the 
Oliver v. Ashman rule on damages for a reduced life expectancy (pp. 147-151). 
The question of whether the costs of public medical treatment are to be shifted 
onto the tortfeasor has been ineffectually and inconsistently handled in our 
law (seo Law Reform Act 1948, g. 2 (4), and Daish v. Wauton (1972] 2 Q.B. 
262). In Australia the leglislatures, Federal and State, have attempted to transfer 
liability to defendants, but such attempts have apparently often been frustrated 
by the courts who are not prepared to award to the plaintiffs sums representing 
costs not in fact incurred by them (pp. 122-124). More than their English 
brethren, Australian judges have rationalised awards for future losses in terms 
of lost earning capacity, but they have not driven the concept to its logical 
conclusion so that compensation is not payable for the loss of a hitherto 
unexploited earmng capacHy (pp. 132-137) The difficulties of finding 
appropriate solutions for the collateral-source rule are as acute as ever, but the 
judges seem to have reached happier results by concentrating on the purpose 
rather than the form of the benefit (c (chap. 8). In most of the states, unlike the 
unsatisfactory rule in England, non-pecuniary damages do not survive for the 
benefit of the accident victim's estate (pp. 256-258) but since 1936 South 
Australia has permitted the award of a solatium to relatives in a Fatal Accident 
action (pp. 296-301). Temptations to follow English examples of ignoring 
remarriage or the prospects of remarriage, in such actions, have happily been 
resisted (pp. 290-292). 

Such defects as exist in this work are to be located in its presentation rather 
than in its content. The classification and mode of treating the subject-matter 
is sensible and orderly, but within each section the author tends to avoid 
highlighting either the prevailing rule or his own views. He is over-indulgent 
in his resort to judicial statements, and to the incorporation of exhausting 
accounts of cases into his text. The reader must, therefore, wade patiently 
through streams of dicta and decisions before he is able to arrive at the terra 
firma of an operative principle. This, however, remains a small price to pay 
for the benefit he will derive from what is a most illuminating and stimulating 


treatise. A. I. Ocus 


CONVEYANCING SEARCHES. By ANTHONY R. MELLows, [Oyez Publish- 
ing Limited. September, 1975. £7-50.] 

THE importance of pre-contract inquiries has grown in post-war years, possibly 
ja direct proportion to the decline in importance of investigation of title resulting 
from the 15-year root of title and the spread of compulsory registration. Care 
in carrying out necessary searches and advising clients on the results are major 
parts of the work of the conveyancer. This excellent book sets out the practice 
of searching in convenient form though the tables in Chapter 2 setting out 
searches to be made are not quite as simple as at first sight they appear to be. 

The meterial on Jocal searches and additional inquiries is contained in 
Chapters 3 to 8 and at page 99 contains a useful list of when to ask particular 
optional inquiries. In Chapter 7 (in contrast to other textbooks) Professor 
Mellows suggests the 14-day rule applies to local searches though in the end 
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the point is of no great issue as completion of the purchase is not likely to be 
achieved within the period of protection. Chapter 9 collects together points 
of special relevance to solicitors acting for purchasers and mortgagees in relation 
to local searches. Professor Mellows provides another answer to the question 
of what to do with local searches which so often merely provide surplus bulk 
in so many bundles of title deeds. His advice is that the solicitor should retain 
the certificate for six years to prove he made all proper searches and inquiries 
should the purchaser suo him. This seems sound practical advice unless the 
purchaser is aware that as he paid the search fees the searches properly belong 
to him, as does all correspondence between the solicitor and third parties. 
In the same chapter Professor Mellows refers to the opinion of the Law Society 
that solicitors acting for mortgageees, whether Building Societies or not, should 
make a local search and additional inquiries before completion of the mortgage 
except where they have specific authority from the mortgagee concerned not 
to search. (In practice this rule seems to be honoured more in the breach than 
the observance.) However, the requirements issued to solicitors by Building 
Societies either as separate practice notes from time to time or as printed notes 
on the mortgage instructions leave the question of when such searches should 
be made to the discretion of the solicitor, and so perhaps mest the rule. However 
when acting for other lenders who do not issue instructions it seems that 
instructions should be taken on this specific matter. This same chapter deals 
with the question of copies of documents following entries being revealed by 
local searches and the responsibility for the cost of copies as between vendor 
and purchaser. Professor Mellows could at this point have usefully referred to 
Opinion No. 139 (c) to the effect that it is good conveyancing practice for the 
vendor’s solicHors acting on building estate sales to supply sufficient extracts 
from fhe section 40 Highway Act Agreement and Bond free of charge. 

Land Charges searches are dealt with in Chapters 10-16 in a clear and 
concise manner. However, in “ Searching Without Tears” Mr. Ruoff suggested 
that solicitors should retain a carbon copy of the application for search with 
which to marry the certificate of the result when received. This ensures that 
proper particulars were given of the name to be searched against and that the 
search relates to such particulars. As a point of comment rather than criticism 
the practical difficulties of Class F registrations could be emphasised—the earlier 
such an entry is disclosed the more chance of completion without delay. 
Although preliminary inquiries of the solicitor acting for a husband vendor 
on this point can be embarrassing (if not impertinent!) nonetheless perhaps the 
vendor’s solicitor should if in any doubt search against his own client before 
exchanging contracts to see whether a Class F charge has been registered. If the 
wifo has decided to make such registration it és most likely she has done so 
during the course of negotiations for the sale of the property. 

Finally Professor Mellows deals with searches of less universal application 
and he will surprise many practitioners who, for example, probably do not 
know that British Rail will inform an inquirer whether they are responsible 
for maintaining fences. Indeed these chapters are a microcosm of social history 
with their reference to tithe, enrolment of deeds in the various records offices 
and railway fences. At page 198 Professor Mellows mentions that 2 purchaser 
will be required to pay 14 times the tithe redemption annuity to redeem it 
but the factor is now approximately 7 and is reviewed every year. The reference 
to the factor of 14 is probably intended to refer to the rate of interest adopted 
in discounting payments when calculating the amount required to redeem the 
annuity. 

In the chapter on Company Searches Professor Mellows states that a 
mortgagee proposing to make a loan to a limited company should Inspect a 
copy of the memorandum of association to ensure that borrowing money is not 
ultra vires the powers of the company. Section 9 (1) of the European 
Communities Act 1972 renders such inspection unnecessary where the trans- 
action is one decided upon by the directors. 
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Finalty on the question of mining searches the information revealed is only 
the date of proposed workings and tho ostimated amount of subsidence. Unless 
the latter figure is small a purchaser is well advised to inspect the working plans 
ın person if his solicitor expects there will be subsidence. The officials in the 
National Coal Board’s surveyor’s departments are helpful in this respect and 
such inspection will relate the workings to the position of the property, workings 
exerting lateral pull being more liable to cause exceptional damage. 

As a last word of praise for this excellent book, addresses (and often 
telephone numbers) are provided throughout of the various offices and registries 
to whom searches should be sent. Finally even in these inflationary times £7:50 
scons a great deal for less than 300 pages of text in paperback form. 


R. D. G. MARSON 


MACGILLIVRAY AND PARKINGTON ON INSURANCE Law relating to all 
risks other than marine. Sixth Edition by MICHAEL PARKINGTON, 
ANTHONY O’Dowpb, NICHOLAS LE&GH-JONES AND ANDREW 
Lonemore. [London: Sweet & Maxwell, 1975. cxxxiv and 1127 
pp. (inc. appendix) plus index. £35-00.] ; 


GERMAN INSURANCE Laws. Statutes and Regulations concerning 
‘ Insurance Supervision and Insurance Contracts, Translated and 
Annotated by WERNER PFENNIGSTORF. [Chicago: American Bar 
Foundation, 1975. xiii and 235 pp. (including appendix and index). 
$27.00.] i l 
THE fifth edition of MacGillivray was a very good book; this new, sixth, edition 
is, it is submitted, even better, and MacGillivray and Parkington will clearly 
continue to be the best, most lucid and authoritative statement of English 
Insurance Law. It has been prepared under the General Editorship of Mr. 
Parkington, ‘assisted by Mr. O'Dowd, with Book 1 written by Mr. Legh-Jones 
and Book 2'by Mr. Longmore. Unlike the last edition, both books now appear 
between a single set of covers. The price is high at £35, but accepting this as 
necessary for a standard reference work (in these times), the book is excellent 
value. 

For this edition, large parts of the book have been rewritten, with the result 
that it is generally more readable, though without altering the basic content, 
other than to bring the law up to date. Some chapters in previous editions have 
been scrapped; for example, Industrial Life Assurance, quite sensibly, no longer 
merits treatment on its own, but the statutory references and decisions of the 
Industrial Assurance Commissioner have been incorporated elsewhere into the 
text. In addition, to a considerable extent, the order of presentation has been 
recast; Insurable Interest, for example, now appears at the beginning, whereas 
in the last edition it was not dealt with until chapter 4. The result is certainly 
a more logical treatment of Insurance Law. Book 1 is still concerned with 
general principles applicable to all non-marine insurances, and Book 2 with 
the rules applicable to particular branches, life, indemnity policles generally 
and then each category of the latter, respectively. A great improvement is the 
citation of some academic writing on insurance law, and some discussion for 
reform, e.g. under the duty of disclosure of material facts (pp. 336-338). 

I found but a couple of proof-reading errors: the Table of Statutes refers 
to the Insurance Companies Amendment Act 1972, not 1973, and note 41 on 
page 357 omits to cite the relevant American authorities to which the text refers. 

Substantively, there are more criticisms. The analysis of the troublesome 
section 9 (1) of the European Communities Act 1972 is scanty (see p. 112, note 
34 and pp. 207-208). There are some important omissions; for example, the 
recent decision in Kumar V. Life Insurance Corp. of India [1974] 1 Lloyd’s Rep. 
147 is nowhere mentioned. That case réveals an interesting and fairly novel 
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approach to questions of non-disclosure and breach of warranty by Kerr J. 
(see Hasson (1975) 38 M.L.R. 89) which, it is thought, merit inclusion in the 
leading textbook. i 

More importantly, however, neither the Insurance Companies Act 1974 nor 
the Policyholders’ Protection Act 1975 appears in the text, though as regards 
the former, there is a comparative table in the Appendix showing the corres- 
pondence between it and the 1958-73 Acts, and the whole of the 1974 Act is 
there reproduced. It was most irritating to read chapters not containing the 
proper statutory references—the only apology seemingly being in note 44, 
page 149, explaining that the 1974 Act was not in print when that part of the 
book went to press. If this edition is expected to last 14 years or 80, like the last, 
it does seem a great pity that the references to the major insurance statutes 
should be to Acts now largely repealed. The Policyholders’ Protection Act 
(which received the Royal Assent a week or so before this book was published) 
receives only a passing mention, this time in the Preface. Clearly the Act iteelf 
could not have been discussed in the text, but one would have thought that the 
Bill or even the Government’s intentions, known as long ago as September 1974, 
would have warranted some treatment. It was similarly irritating to read in 
chapter 28 of the two Motor Insurers’ Bureau Agreements being dated 1969 
and 1971; the current ones stem from November 22, 1972. 

The new edition retains the references to Commonwealth decisions, without 
purporting to be an authoritative work on these laws, and the citation of 
American authorities, following the precedent in the last edition, is most 
welcome. Here, however, lies my major quarrel with the editors: they say in 
the Preface that they retain American cases when they supply a lacuna or 
represent an alternative approach, and in many areas, e.g. Insurable Interest 
in Life and Non-Disclosure, they do so. There are other areas of insurance 
law, though, where arguably the United States cases cited no longer represent 
the prevailing view in America; or where no such cases are referred to, yet 
there is a growing body of American law quite opposed to the English view 
and well worth comparison. An example of the former is the situation where 
the insurance agent fills in the proposal form incorrectly for some reason, the 
insured having told him the right answers and subsequently signing the form 
without checking properly. Whilst earlier American decisions, especially those 
cited (at p. 394, note 54) hold the insurer entitled to avoid the policy for breach 
of warranty, following the prevailing English view (see esp. Newsholme Bros. v. 
Road Transport and General Insurance Co. [1929] 2 K.B. 356), there are more 
recent authorities the other way, none of which is mentioned. 

As regards the other area, there are numerous cases in America where the 
courts have recognised that an insurance policy is a contract of adhesion and 
have allowed the reasonable expectations of the insured to be fulfilled, despite 
perhaps failure to comply with a harsh condition precedent, or despite the fact 
that technically the risk involved was excepted, though this would not have been 
clear to a reasonable insured (for an excellent description, seo Keeton, “ Insur- 
ance Law Rights at variance with Policy Provisions ” (1970) 83 Harv.L.R. 961). 
An instructive example is Gerhardt V. Continental Insurance Companies, even 
reported in this country at [1967] 1 Lloyd’s Rep. 380, yet it does not warrant a 
mention in MacGillivray. One would not criticise such an omission but for 
that statement in the Preface, and but for the fact that other recent U.S. cases 
reported in Lloyd’s reports (e.g. Pan American Airways Inc. V. Actna Casualty 
[1975] 1 Lloyd's Rep. 77, on the meaning of “riot” and “ civil commotion” in 
an insurance policy) are cited. 

These criticiams should not, however, be taken to detract from the generally 
excellent quality of this new edition. For the few academics interested in this 
neglected branch of the law, it remains the only real book of merit on English 
law; for the practitioner it will be invaluable. It is to be hoped that we do not 
have to wait another 14 years for the seventh edition, or, if we do, that 
supplements will be issued occasionally to keep the book up to date. 
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Like most branches of Civil Law, Continental Insurance Laws are basically 
contained in Codes. Pfennigstorf is a most useful English translation of the 
German Insurance Code, prepared by Dr. Pfennigstorf under the auspices of 
the American Bar Foundation. It comprises the two codes regulating the 
administrative supervision of insurance companies doing business in Germany, 
the Versicherungsaufsichtsgesetz (VAG) and the Bundesaufsichtsgesetz (BAG); 
sections of the German Companies and Antitrust Codes relevant or peculiar to 
insurance companies; the Versicherungsvertragsgesetz (VVG), the private law 
code governing the terms of insurance policies; and the compulsory motor 
insurance code. This reviewer found the VVG most interesting,. it being 
generally fairer to the insured than English Common Law has been, especially 
with reference to the power given under it to The Federal Supervising Office 
to change the terms of existing policies. Generally, the book is a most helpful 
collection, with a clear Introduction and excellent Annotations, and is well 
worth study by English lawyers in view of the possible harmonisation of 
Insurance Laws within the EEC, however remote that may finally prove to be. 


JoHN Bmps 


A GUIDE TO EUROPEAN COMMUNITY Law. By P. S. R. F. MATHUSEN. 
[London: Sweet and Maxwell; New York: Matthew Bender. 
1975. xxxviii and 263 pp. £3-80 paperback.] 


Tms book is the second edition of a work which first appeared late in 1972. 
Esæentially an introductory text, this quality has not been diminished by the 
addition of some 50 pages or so necessitated by developments since Accession. 
The format of the book remains the same—a division into five parts dealing, 
respectively, with (1) Community law—its nature and relationship with national 
and international law; (2) The Treaties establishing the European Com- 
munities—an overview of the substantive law created by the Treaties, with 
by far the greatest emphasis, naturally, on the EEC Treaty; (3) The Institutions 
of the Communities; (4) Financial Provisions; and (5) Acts of the Institutions. 
Views might differ as to the wisdom of the order of events chosen by tho 
author. Is it advisable to deal with the nature of Community law before any 
explanation of the background to the signing of the Treaties? On the other 
hand, the slightly unorthodox relegation of Institutions to the third part of 
the book, following an examination in outline of substantive Community law, 
clearly facilitates the explanation of the role of the Institutions—not least that 
of the Court. 

The book as a whole clearly evidences the author’s grasp of his subject. 
Like devotees of Rembrandt’s Night Watch, readers will rarely be disappointed 
by a second look. For its size and readability (an often neglected quality), the 
work provides an extremely well documented survey of Community law. That 
is not to say that the book is without its blemishes. At times the addition of 
material for the second edition has been ineptly made. Footnotes lettered 
6a, 6b, 6c, 6d, etc., ad infinitum make reference that much more tiresome. 
On page 75 the author’s mention of Case 152/73, Sotgiu v. Deutsche Bundes- 
post [1974] E.C.R. 153, would have been more satisfactory had he mentioned 
that he was no longer discussing Article 36 of the Treaty. On page 78 ‘the 
citation of the Commission’s decision of June 11, 1974, on the application by 
Ireland to take protective measures in respect of sisal baler twine suggests 
that the decision was made under Article 135 (4) of the Act of Accession, 
whereas it was clearly made under Article 135 (1). Both examples arise from 
a somewhat careless incorporation of pew material into the original text. 
Similarly, references to the European Communities Bill (p. 220, note 57) 
would no longer seem appropriate. For future reference, rather than by way of 
criticism, it might be pointed out that some words have apparently been 
omitted from the first sentence of the newly inserted final paragraph on pago 
135. 
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Textual criticisms seem to loom over large. in book reviews. This is a 
good book, probably the best of its kind. But what is its kind? Or rather, 
what is its function? The book is advertised as being directed towards the 

“ needs of students in law, economics, politics and government,” and as being 
“ invaluable as a first line referenco handbook for lawyers and businessmen.” 
How many times has the academic been asked by the practising colleague: ‘I'd 
like to know a little bit more about Common Market law, where shall I look?” 
Without doubt he should be referred to this book. Of students of economics, 
politics, and government, your reviewer knows little, but in the case of law 
students doubts do arise. A recent reviewer has suggested (Lew, Vol. 126, 
N.L.J. p. 20) that the usefulness of this book may in the future be limited, 
since what is needed aro detailled works on substantive, EEC law. We aro 
Dor innod aier rag ape TAT roie aaea io ao r mace 
contract and the liko, why on EEC law? In the first place, it is not entirely 
true to say that students are no are eS T 
English law; they often are, and are usually the better for taking the advice. 
But that is not the whole answer to Mr. Lew’s point. EEC law appears in 
the law student’s curriculum in two distinct ways. First, as a supplement 
to courses on English law (Institutional aspects in Constitutional law, English 
legal system, etc.), and secondly, as a course in its own right, in which detailed 
consideration is given to various areas of substantive HEC law. It is in the 
first case, rather than the second, that Mathijsen is eminently suitable. 


Derrick WYATT. 


Pustic LAW IN NORTHERN IRELAND. By B. J. NaRa. [Shanway 
Services Ltd., Muckamore, N.I. 572 pp. Price not stated.] 


Dr. Narain is an Indian constitutional lawyer who, after experience in 
Australia, has taught law for some years at Queen’s University, Belfast. There 
he became interested and actively engaged in the civil rights movement, 
particularty since 1968, and this volume distils his thoughts and to somo 
extent reflects his personal experience about and in the Northern Irish 
troubles. It is a stimulating, irritating and in places infuriating work, which 
should be read by anyone concerned with the “ Irish Question ” and its wider 
consequences, and also by anyone interested in the general theory of law as 
applied to constitutional and administrative problems. 

The book is badly printed and abounds with typing errors; it also has some 
defects of style and arrangement not due to the printers. However, Narain’s 
involvement and passionate sincerity carry one along notwithstanding these 
blemishes, and it is easy enough to ignore them if you start with a determina- 
tion to understand, and to agree or disagree—probably in each case with 
vehemence. 

Tho outline arrangement is excellent. Part I deals with the general question 
of the status of Ireland; Part D with the particular question of the powers of 
the British Army in Ireland and its relations, past and present, with local 
authority as well as London; Part II discusses the nature of the principles 
which the author thinks ought to be interpretation 
making of constitutions; Part IV considers the “ external” and the “internal” 
requirements for a viable constitutional arrangement in Northern Ireland, on 
the justified assumption that the present arrangements can only be transttional; 
Part V discusses the legislation of 1973 and the steps taken since then. There 
is an addendum on very recent developments. Finally, at p. 515, there is a 
brief conclusion which I suggest the reader should tackle first, because it 
provides an` excellent introduction to the whole volume and demonstrates 
pithily a basic feature of the book—that it is a treatise on the theory of law 
as much as a book about Irish public law; this theory depends on a theory 
of human nature and human knowledge. 

The author is a radical Hberal who believes in the essential goodness and 
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perfectibility of mankind, and considers that “empiricism, formalism and 
extroversion”? must be exposed and abandoned and “theory, essence, 
substance, internalisation of the will and inter-subjectivity ” must be promoted. 
One of the paradoxical and at times infuriating features of tho book is the 
measureleses scorn with which Narain refers to Bentham, Austin, Kelsen, Hart 
and generally the tribe of analysts; the paradox Hes in the circumstance that 
his general stance would require, if not toleration for the failings of one’s 
fellows, at least a humane attempt at understanding them. 

Another such paradox is to be found in his drastic remedies for the social 
failings of the people of Northern Ireland; they are to be shipped off to under- 
developed countries for compulsory social service, which seems hardly con 
sistent with his strenuous advocacy of liberty as a main value to be served by 
societies and constitutions. In Hke vein is his suggestion that the Northern 
Irish troubles might be overcome by importing Asian seers to convert the 
people from the vices of ambition, competitiveness and individualism which 
they have learned from the accursed British, though he is prepared to concedo 
to the “genuine” Irish the virtues which he thinks Asians have and the 
West in general lacks. 

All this is far removed from the discussion of specific rules of law and 
their application which one expects in a work not on its face concerned 
with legal philosophy. However, the author, while despising “hard law,” 
understands quite well what it denotes, and the chapters on the Army contain 


of the great merits of the work is Narain’s realisation that in the recent past 
and present the powers, duties and Habilities of both police and Army 
constitute a major part of Northern Ireland “ public law ” in action. 

CA TO eee ten DAG o De poeni pua PAIS aa AY 
under the control of local community groups—is characteristically naive. If the 
troops and police really entered into the spirit of that arrangement, the result 
—pending the millennium of a changed human nature—could be an infinite 
series of civil wars. Perhaps this degree of optimism is partly due to one of the 
failures of the book, considered as an exercise in the soclology of law. He 
never squarely suggests that there is no such thing as LR.A. terrorism in 
Northern Ireland, and accepts to a limited extent the need for military aid 
to the civil arm, but the tone in which he advocates an end to “ preventive 
detention,” and the prominence he gives to ‘‘ Ulster loyalist ” terrorism, suggests 
a belief either that I.R.A. terrorism is less serious than commonly thought or 
that it is justified. An understanding of the Northern Ireland situation requires 
a pretty full analysis of the nature and extent of LR.A. terrorism as well as 
of the terrorism of the protestant extremists. 

In part his method is comparative; he draws on a wide knowledge of federal 
constitutional law, and on the application of fundamental constitutional guaran- 


will command much assent. His account of the options now open gives a 
weight to the “protestant interest” which is surprising in view of his 


The other legal books I havo read on these problems suffer from aridity, 
the feeling that the rules they enunciate have little relationship with social 
truth. Narain goes too far in trying to construct what he calls a “ constitu- 
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tional sociology,” but which seems to me a constitutional cosmology. I have 
no doubt, however, that unless they merely exterminate cach other, the 
contending Northern Irelanders and their supporters or instigators from outside 
will have to arrive at solutions along the lines explored in this book. 


GEOFFREY SAWER. 


Tue Law oF CIVIL REMEDIES IN SCOTLAND. By Davip M, WALKER. 
[Edinburgh: W. Green & Son Ltd. clix and 1312 pp. inc. index. 
£27-50.] 


In his Law of Civil Remedies in Scotland, published under the auspecies of 
the Scottish Universities Law Institute, Professor Walker adds yet another 
stone—and a welghty one at that—to the cairn of his literary achievement. 
Once again, as in his works on The Scottish Legal System, Principles of Scot- 
tish Private Law, The Law of Damages and The Law of Delict he has placed 
those who study and practise Scots law in his debt and shamed his fellow 
academics by his industry. This is the first book published on remedies im 
Scots law, as was Lawson’s Remedies of English Law for England, and is thus, 
to some extent, a pioneering venture. Like Lawson, Walker recognises the 
difficulty of defining adequately the scope of remedies, and of steering a 
middle course between rights and duties on the one hand and procedure om 
the other. Lawson’s aim, however, was to- provide “ just enough detail to make 
[remedies] stand up in recognisable shapes.” Walker's account, ranging over 
1,200 pages, is much more detailed and is aimed at the busy practitioner 
searching for authority rather than the legal theorist. The text is replete with 
chapter and verse citation (in one case literally s6: on p. 124, Psalm 90, v. 10 
is cited as authority for the statement in the text that “‘scripture states the 
days of man’s age as three score years and ten”) -and Jarded with lengthy 
quotations. The consequence is that the shapes lose something by way of defini- 
tion and their outlines are lees stark than might have been the case in a book 
of smaller compass. 

The claacdficaddon i Walker i more radioni, “Ieee amia than that of 
Lawson. Divorce, for example, is classified as a consistorial rather than a 
constitutive remedy. The book is divided into 12 Parts of unequal length: 
Introductory; Remedies not requiring resort to a Court; Contractnally stipu- 
lated remedies; Judicial declaration of rights; Prevention of infringement of 
Tights; Possessory remedies; Enforcing performance of duties; Substitutional 
redress—Damages; Consistorial remedies; Admiralty remedies; Statutory 
remedies; and Miscellansous remedies. The chapters in Part XII are miscel- 
laneous indeed, ranging from a full and interesting account of the Nobile 
Officium (the extraordinary equitable power of the Court of.Session) to com- 
pany matters and the antique but still useful, if too-Httle known, remedy of 
lawburrows. Remedies in the administration of criminal justice are not in- 
cluded nor is there a separate treatment of administrative remedies, although 
there are short Appendices on claims for criminal injury compensation and 
social security benefits. The author’s reasons for omitting these matters are 
disclosed on page 10: “The term ‘civil remedies’ is possibly tautologous, as 
only the civil courts grant remedies. Remedies or remedial rights make up & 
branch of civil and not of administrative or of criminal law. Criminal courts 
...do not seek to grant remedies....” There is room for argument here 
although much, no doubt, depends on questions of definition. Some account, 
however, of Scotland’s pale approach towards private .prosecution—the rais- 
ing of a Bill of Criminal Letters—would not have been out of place, especially 
as the matter has been raised frequently in recent years, most notably in the 
cause célèbre of Patrick Meehan. Equally, one would have welcomed a men- 
tion of Scotland’s answer to Habeas Corpus and safeguard against undue delay 
in trials, the Petition for Liberation presented to the High Court of Justiclary. 
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Again, the continuing existence in Scots law of the essentially alien remedies 
of Mandamus and Certlorari, still competent in the Court of Session when 
sitting as a Court of Exchequer, deserves more than a footnote (p. 271, note 
16). A more surprising omission of a different kind is the lack of a 
bibliography. 

The largest portion of the book by far, as was only to be expected in view 
of the nature of the subject and the authors own expertise, is the part on 
Damages. However, 730 pages on damages compared to 10 on consistorial 
remedies and less than three on statutory remedies seems rather excessive and 
seriously affects the balance of the whole. In effect, the author has tried to 
combine a general work on remedies with a second edition of his Law of 
Damages and the result is not entirely succeasful Admittedly, any writer on 
remedies is faced with a problem when dealing with divorce in that it is 
probably impossible to find a mean between writing very little and covering 
the substantive law in considerable detail. However, the treatment of aliment 
could have made clearer the confusing distinction between “interim aliment ” 
and “aliment pendéente lite.” 

Within the treatment of damages itself the section on remoteness is 
markedly different in kind from the rest of the book. Professor Walker has 
made many and cogent comments in the past on remoteness of injury as 
against remoteness of damage, on Polernis as against The Wagon Mound, on 
Scots law as against English. Here he writes on the subject again, and at 
length, with his customary vigour but perhaps more than a trace of 
dogmatism. The climax is reached on pages 862 and 863 where the unfortunate 
Lord Migdale is roundly taken to task in a succession of unusual footnotes 
for his Opinion in McKillen v. Barclay Curle & Co., 1967 S.L.T. 41. 

However, to cavil and snipe at a book of these proportions is an easy task 
and the service rendered too readily taken for granted. Two recent cases have 
demonstrated the need for Scots lawyers to take a long, cool look at their law 
of remedies, to analyse them more thoroughly and to consider them in a his- 
torical and comparative context. In Varney (Scotland) Ltd. v. Burgh of 
Lanark, 1976 S.L.T. 46 a strong court appears to have introduced into ate 
law, under cover of a statement in Lord Kames’ Principles of Equity, the 
distinction between legal and equitable remedies and the order of ranking 
between them which pertains in English law. In North-West Securities Ltd. v. 
Barrhead Coachworks Ltd., 1976 S.L.T. 99 the Lord Ordinary was unable to 
find in the doctrines of restitution or specification or, indeed, in natural equity 
a remedy in a situation where English law provides a remedy based on the 
doctrine of conversion, Professor Walker is to be congratulated not merely on 
providing a valuable aid for the busy practitioner but also for drawing the 
attention of those who shape the law to this much neglected area. 


DAVID SELLAR 


RELIGIOUS LAW IN THE ISRAEL LEGAL SYSTEM. By IZHAK ENGLARD. 
[Hebrew University of Jerusalem. Faculty of Law, Harry 
Sacher Institute for Legislative Research and Comparative 
Law. 1975. 243 pp. incl. index.] 

THE PRINCIPLES OF JEWISH Law. Edited by MENACHEM ELON, 
[Encyclopaedia Judaica and Hebrew University of Jerusalem, 
Faculty of Law, The Institute for Research in Jewish Law, 
Publication No. 6. 1975. 866 pp. incl. index] 

Here are two books on the subject of Jewish law, each very different in pur- 

pose and emphasis. Englard’s book is a jurisprudential analysis of the nature 

of religious law in relation to a state legal system, and for the most part deals 
with what might rather inaccurately be called private international law prob- 
lems arising out of the practical appHcation of religious law in a secular court 
system. On the other hand Elon’s work is predominantly an account of Jewish 
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substantive Jaw in the various different subject areas in which it developed 

historically through the Hfe of the Jewish people. In a very real sense then 

these two ks are complementary—one discussing how and why Jewish 
be applied by the Israel courts, the other telling us what that 

Jewish law, which is to be applied, is. 

the latter first, The Principles of Jewish Law is in fact a reprint of 


magnificent publication. There are some 150 entries by a series of different 
authors (including the editor) which cover the fields of sources of law, general 
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of the book is really a easay on religious law as'a legal system, 
and on the possibility of a plurality of systems. Much of the source 
for-this discussion is Italian and writing on the status of Canon Law, 
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another religious law whose existence raises theoretical issues in a secular 
state. Englard is understandably reluctant to accept a direct comparison—for 
as he points out, Canon Law, unlike Jewish Law, is maintained by an organised 
Teligious society, i.s. the Catholic Church, with central legislative, executive and 
judicial organs, and the means of imposing sanctions (p. 31). More importantly 
perhaps h.; reluctance to accept some analyses of Canon Law derives from the 
fact tha: they are in essence part of the Church-State debate, and thus suspect 
as polemic. In fact Englard’s conclusions are very ambiguous, though he ex- 
plains this as the difficulty of theory in the face of reality. Thus he says “ there 
ea ee en 
of systems factually ” (p. 39). 

There then follows an analysis of the ways in which the secular system 
“ recognises ” the normative validity of another system, ie. predominantly 
through direct reception and reception by reference. The main part of the 
book however describes the problems which arise out of the practical applica- 
tion of religious law in a secular legal system. Most of the examples are taken 
from actual cases decided in the Israeli courts, but the discussion is mainly 
a theoretical account which draws heavily on private international law theorles 
and principles. The limitations of this approach in this particular context are 
clearly pointed out, for Jewish lew is not a foreign law in the ordinary sense, 
i.e, it is not competing with the domestic law as is a foreign rule in a conflict 
of law situation, but is being called upon either to fill a lacuna in the domes- 
tic law or is actually incorporated into the law by the rules of the domestic 


been made by others, between a judge’s approach to domestic law and to 

is not really of the same nature, Englard’s conclusion is that 
application holds an intermediate poattion 
between domestic law and foreign law. The theoretical justification for this 
is not made clear. 


It is ultimately the theoretical framework of the discussion which is the 
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left feeling that while Englard has demonstrated the inappropriate- 
existing theories, ho has not really constructed a new one which can 
apply to his area of concern. As a starting-off point however his critique is 
invaluable, and certainty his theoretical account of the direct and indirect 
influences of Jewish law in Israel is interesting and illuminating. 


SUSAN MAIDMENT. 


CORRESPONDENCE 


12 Woodside Avenue, 
London, N.6. 
The Editor, 
The Modern Law Review. 
3rd June 1976 


Dear Sir, 
Acquittals of professional criminals 


John Mack’s article QLL.R. May 1976) makes two main points. The first is 
that my definition of professional criminal is too broad in that it includes a 
large number of regular but relatively minor offenders who do not deserve the 
accolade of the title “ professional” 

The second is that top criminals do have a better record of “system 
handling ” than lesser offenders—thus establishing the contention advanced by 
Sir Robert Mark and the Criminal Law Revision Committee that professional 
criminals are those most likely to escape their fust deserts. 

As to the first, Mr. Mack appears to make rather heavy weather of what is 
basically a problem of definitions. We do not know what Sir Robert Mark 
includes within his definition of professional criminal since he has never defined 
the term. Naturally I concede that top criminals are a legitimate subject of 
separate study, but I remain unrepentant in my view that regulars who are not 
in the top flight are nevertheless very much a proper subject of inquiry in 
the context of acquittals of the criminal classes. For the purposes of this debate 
they would seem quite legitimately to be brought within the definition of 
professional criminal—for it is at least arguable that they constitute as much 
and possible more of a menace to the community by virtue of the fact that 
they are many times as numerous as the big operators. 

On the second point, I am prepared to accept Mr. Mack’s point that their 
better “ system handling ” performance is one of the things that marks out the 
major from the lesser criminals. A top class criminal is to be recognised, inter 
alia, by his superior ability to manipulate the system. But Mr. Mack does not 
follow this to its logical and necessary conchision—that whatever the system, 
the top class criminal will always and by definition be at an advantage over 
others. Even if the rules of the criminal process were altered to change the 
balance of power between prosecution and defence, there is, therefore, nothing 
to say that this would result in the conviction of any significantly greater 
number of top-class criminals. Big-time criminals are not only rare but also 
more elusive than others. - 

The reel question is whether it would be right to alter the rules in order to 
secure more convictions—of the minor and the medium serious as well as of 
the major criminals. Here Mr. Mack’s figures tend to go against the tenor 
of his main thesis. For he shows that, on average, Small Fry are convicted on 
85 per cent. of charges brought against them, the Lesser Group on 80 per 
cent. and the Main Group of top criminals no less than 75 per cent. (p. 255). 

Mr. Mack therefore demonstrates that the police in fact have a remarkably 
high batting average, even against the big fish. Far from constituting evidence 
that the legal system is not working effectively in securing convictions, it 
seems to show rather that it is working rather well in this regard. 

Of course it is true that there are plenty of criminals, of all levels of com- 
petence and seriousness, committing crimes for which they are not caught. 
But this is more a question of improving the rate of detection than of refining 
the rules of the criminal process so as to tip the balance even further in favour 


of the prosecution. 
Yours faithfully, 
MICHAEL ZANDER 
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CHOICE OF LAW PROVISIONS IN CONCESSION 
AND RELATED CONTRACTS 


Part A—THE TREND IN CONTRACTUAL DOCUMENTS: 
SoME EXAMPLES 


A MINING company contemplating a major investment in a develop- 
ing country will always make a careful assessment of the non-com- 
mercial risks. The possibility that the government might, at some time 
in the future, expropriate the investment, and the uncertainty surround- 
ing the whole topic of compensation for expropriated assets, are 
matters which would normally have to be taken into account. However, 
no less important in practice, particularly where there are detailed 
stipulations relating to the fiscal régime, is the risk that the government 
might in the future seek to extinguish or modify its contractual 
obligations by an exercise of legislative competence. An examination - 
of a number of concession and related agreements made in Common- 
wealth countries suggests that the mining companies over the past 10 
to 15 years have been concerned to protect themselves against this 
risk by seeking through choice of law provisions to establish for their 
investments, at least in some measure, an extraterritorial or enclave 
status. This objective has resulted in increasingly elaborate provisions 
in clauses purporting to establish the proper law? or specifying the 
Jaw which arbitrators are to apply. Clauses of this kind give rise to 
difficult problems of construction, and their meaning and effect 
appears to turn on unsettled questions in the borderland where there 
is interaction between the principles of public and private international 
law. . ` 
During the colonial period it may generally be assumed that’ the 
mining companies treated the selection ‘of a proper law to govern the 
contract as a matter of convenience rather than substance, Significant 


1 In this article the term “ proper law of the contract ” refers to the legal system 
which governs the contract. “ The ‘ proper’ law of the contract is a convenient and 


the English or other court is to apply in determining the obligations under the 
contract.” t 
625 
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investment tended in the first instance to be made by companies in- 
corporated in, or controlled from, the metropolitan country. Pro- 
‘vided, therefore, that there was a settled system of government, and 
‘courts staffed by competent judges, applying principles of law with 
which the investors were broadly familiar, there was generally no 
3 significant reason in a contract to which a colonial government was a 
party, for a mining company to seek to displace the law of the 
territory from its natural place as the proper law of the contract.” 

If the case of Sierra Leone may be taken as typical,’ the first real 
indication of some shift in the thinking of the minmg companies came 
in 1961 the year in which Sierra Leone attained independence. In that 
year an important agreement relating to prospecting.for and mining 
of aluminium ores was made between the Government and the Sierra 
Leone Ore and Metal Company and its parent the Aluminium-Indus- 
trie-Aktien-Gesselschaft of Switzerland.. The agreement,‘ which was 
cast generally in terms which might now be regarded as rather 
favourable to the Company. provided for the proper law of the con- 
tract as follows: mr, oe 


and the Company thereunder shall be determined according to the 
laws of Sierra Leone.” 


well provide the explanation. It reads as follows: 


Agréemen t 

this Agreement.” 
In so far as this subclause relates to inconsistency between the pro- 
visions of the agreement and legislation which might be enacted in the 
future (i.e. an amending Ordinance or Rules “to be made”) it seeks 
to create an enclave status for the company by providing that the 
agreement will prevail. It was no doubt this aspect which was per- 
ceived by the draftsman of the agreement as requiring qualifying words 
Lo a a a I 


be resolved by giving effect to the provisions of 


the Acts. 
4 Laws of Sierra Leone, Act No. 35 of 1962, 
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in the clause establishing the law of Sierra Leone as the proper law of 
the contract. Whether this was a correct perception, and the effect 
Gf any) of the qualifying words turns on questions of principle some. of 
Which will be examined hereafter. At this stage, however, it should 
be noted that the arbitration clause made no express provision about 
the law which was to be applied in arbitration proceedings. It pro- 
vided without elaboration for arbitration “in accordance with the ` 
provisions of the Arbitration Ordinance of Sierra Leone, or’ any 
Ordinance or law amending or replacing the same for the time being 
in force.” 

In 1962, a year after the conclusion of this agreement, the Govern- 
ment of Sierra Leone granted an oil concession to an American 
company, Tennessee Sierra Leone Incorporated. In this case the 
foreign investor appears to have adopted a rather. different approach. 
The proper law of the Agreement * was established by the following 
provision : 

“ This t shall be governed by and interpreted in accord- 
ance wi the laws of Sess Leche aod anh Die dad rales 
of international Jaw as may be relevant and the arbitrators and 
umpire shall base the award upon these laws, principles and 


In contrast’ with the bauxite agreement no attempt was made to pro- 
vide elsewhere in the agreement for the possibility that the law of 
Sierra Leone might in the future be amended in a manner inconsistent 
with the provisions of the Agreement. It appears to follow that the 
extent (if any) to which the investor succeeded in this case in insulat- 
ing his transaction with the Government from changes in the municipal 
law of Sierra Leone must depend on the meaning and effect of the 
words “ and such principles and Tules of international law as may be 
relevant.” * 1 a 

At this point it may be-convenient to turn from Sierra Leone to 


5 Laws of Sierra Leone, Act No. 72 of 1962. z 8 
* Compare Art. 42 (1) of the Convention for the Settlement of Investment Disputes 
between States Nationals of Other States (1965) which provides, “ The Tribunal 
in accordance with 


te party to the dispute (including fts rules on the conflict of lawn) 
international law as may be applicable.” And ses post, PP. 639-640, 
2 gencral account of ‘the takeover and the background to it see, Bostock 
Harvey: Economic Independence and Zambian Copper—A ‘Case Study in Foreign 


(Praeger, 1972). 
$ Roan Selection Trust Limited. 
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document was a contract of December 24, 1969 (the Master Agree- 
ment), made between the Government, the Industrial Development 
Corporation of Zambia (an agency of the Government) and RS.T. 
Ltd. The Master Agreement did not make explicit provision for the 
proper law of the contract but contained a clause dealing with the 
settlement of disputes. This provided for submission of disputes to 
the International Centre for the Settlement of Investment Disputes 
(ICSID), established under the auspices of the World Bank, and the 
parties agreed that, subject to a limited power to decide disputes ex 
aequo et bono, the arbitrators should apply “the law of Zambia 
(including its rules ‘on the conflict of laws) as in force on the date of 
execution of this Agreement disregarding all legislation, instruments, 
orders, directions and coutt decisions having the force of law in 
Zambia (other than those contemplated by this Agreement) adopted, 
made, issued or given subsequent to the date of execution of this 
Agreement.” 
- This provision may be regarded as typical of a number of clauses 
in investment agreements between companies and governments which 
seek to create an enclave status by freezing the law of the host country 
at the moment of contract. This device was, for example, adopted in 
Sierra Leone, when, influenced perhaps by events in Zambia, the 
Government in 1970 acquired a majority interest in the diamond 
mining operations of the Consolidated African Selection Trust 
(CAST). This was done by the establishment of a joint enterprise, the 
National Diamond Mining Company (Sierra Leone) Ltd. (DIMINCO). 
The agreement * between the Government and CAST for the establish- 
ment of the joint enterprise contained a schedule providing for the 
submission of disputes to ICSID. The schedule dealt with the 
applicable law as follows: 
“ Any arbitral tribunal constituted t to this Agreement 
shall subject to paragraph 8 below, in interpreting and applying 
any agreements, documents, legislation, o regulations and 
other mstruments with which the dispute is concerned, apply the 
laws of Sierra Leone (including its rules on conflict of laws) as it 
existed on March 31, 1970 di ing all legislation, instru- 


determines international law to be licable. Without limiting 
the foregoing, the parties agree that various agreements and 
instruments referred to in h' 1 above are lawful and 
valid under the law of Sierra and are in no respect contrary 
to its public policy or national interest.” +° 


® Laws of Siorra Leone, Act No. 22 of 1970. 
1¢ The agreement also provides that an arbitral tribunal should have power to 
decide a dispute ex aequo et bono. 
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It should, however, be noted that in contrast to the Master Agreement 
in the Zambian case the Agreement between the Government of 
Sierra Leone and CAST to which the arbitration clanse was scheduled 
made express and separate provision for the proper law of the contract 
in the following terms: 
ce ee ERA DE povin By the dave of Sara Leone 
in force time to time, save where such law is inconsistent 
with the terms hereof, and such rules of international law as may 
be applicable.” 

The reference in this provision to the laws of Sierra Leone “ in force 
from time to time” results, of course, in an imperfect correlation 
between the ptoper law of the contract and the law which the 
arbitrators are enjoined to apply in the event of a dispute. Even if 
the reference in the schedule to the law of Sierra Leone as it existed 
on March 31, 1970, is treated simply as an instance of incorporation 
this could give rise to a conceptual problem of some difficulty." 

Elements of the same problem reappear in some of the provisions 
agreed between the Government of Botswana and a group of foreign 
investors in connection with the establishment in Botswana of the 
Selebi Pikwe copper nickel mine (the Shashe Project). In this case 
the- approach of the mining’ companies was ‘rather different but the 
end result can be said to represent a high water mark in recent 
attempts to create, in terms of concession and related agreéments, 
an enclave status for foreign investors. The legal documentation 
setting up the project was unusually complex and comprised a: Master 
Agreement arid some 40 “ Scheduled Agreements.” The Master 
ment contains’ provisions dealing with the proper law and with 
the settlement of disputes, Both sets of provisions are relevant for our 
purpose.. The proper Jaw of the contract appears to be established 
by a clause headed “ Governing Law and Contraventions.” It js an 
elaborate and in some respects a surprising provision and the relevant 
parts are worth setting out in full: 

“44, Governing Law and Contraventions. ; et 
(a) Subject to the provisions of Clause 42 () hereof, this 
Master Agreement and the Scheduled Agreements to which there 
are no o parties than the parties to this Agreement plus the 
Water Corporation and the Power Corporation (except as other- 
wise expressly provided therein but subject always to the proviso 
to this subclause (a)) shall be governed by, and the Company, 
BRST and-BCL Sales shall be subject to, the laws of Botswana, 
as amended from time to time; provided, however, that the enact- 
ment of any amendments to existing laws or regulations or the 
enactment of any new laws or regulations applicable to the 
Company or BRST or BCL Sales or any of their shareholders 
shall constitute a breach by Government of this Master Agreement 
in the event that: 
Either 


11 On the concept of incorporation in this context see post pp. 638-639. 
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(osach laa or ean ee Oe aie Seine 
or sh NA Oren ee aay Se ene 


Or 

Gi) if such laws or ions do not contravene the terms and 
conditions of Master Agreement or any of the 
Scheduled 


Agreements; 

(A) the application of such laws or regulations to the 

~ Company, BRST, or BCL Sales or any of -their share- 
holders (either alone or taken together with the prior 
applications to the Compaay, BRST or BCL Sales or to 
any of their shareholders of such laws or regulations on a 
cumulative basis) has or would have a adverse 
effect on the net income or financial position of the Com- 
pany, BRST or BCL Sales or a materially 
Els: ot ou Gis DEPI and obligate of dian share 
aa tester anne oye 


(B) ‘such laws or regulations dinos requirements or 
on the Company, BRST or-BCL Sales or any 
of iheir shareholders which ate tote oneous than require 
ments or standards generally cena ie eee at 

the time of enactment. 
; * 96) an entering thts warosmahi on this Clause the pariés con: 
template that there would be in most cases generally internation- 
ally ue eee able. with which sach 
laws regulations may be co t is recognised, however, 
that in some cases there may. no relevant or appropriate 


generally internationally accepted ents or standards 

available with which such laws and ions may be compared. 

In such latter cases the imposition of such new laws or regula- 
circumstances.” 


tions should be reasonable in all the 


The provisions of the Master Agreement relating to the-settlement 
of disputes distinguish between disputes which are arbitrable and 
those which are not. Arbitrable disputes cover a wide area and are 
deemed ‘(inter alia) to indude “any ‘dispute which’ involves a 
substantial sum of money and/or an issue of significance or which 
taking into account all relevant circumstances- could- reasonably be 
construed as involving a substantial sum.of money or an issue of 
significance.” Disputes’ which are not arbitrable are,:in terms of the 
Agreement, to be submitted to the Courts of ‘Botswana for’ final 
determination. In the case of arbitrable’ disputes ‘the parties agreed 
to submit to-the jurisdiction of ICSID and provision was made for the 
law to be applied in the two following sub-clauses : 

“ (J) Subject to the provisions: of sub-clause (k) of this Clause 
and to the provisions of the proviso to Clause 44 hereof; any 
internati arbitration tribunal constituted pursuant to this 
Master A ent shall apply the law of Botswana on the one 
hand and Public International Law and General Customary Law 
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on the other hand, but in the event of a conflict between such 
two systems, shall apply only Public International Law and 
General Customary Law. 

Without limiting the foregoing, the hereto agree that 
this Master Agreement and the uled e define 
the rights and obligations of the parties thereto and beneficiaries 
thereof and that resort beyond such agreements to any other 
sources of law shall be required only in cases where the agres- 
ment in question is so ambiguous that its intent cannot be deter- 
mined or where such agreements do not apply to the disputo in 
question or are not relevant to it. 

(k) Any arbitration tribunal constituted pursuant to this Master 
ie a aa i ea ie 
ono. 

A strictly legal analysis of the significance of these provisions must 
focus on the conceptual difficulties involved in reconciling clause 44 
which purports to establish the proper law of the contract with a 
disparate régime established in the context of arbitration proceedings. 
In a broader framework the proviso to clause 44 is of particular 
eens He ee ee ee 
investors from the adverse consequences of legislative changes in 
Botswana falling outside the scope of the matters regulated by th 
complex of interrelated agreements establishing the project. Tt is this 


description of these provisions as representing a high water mark in 
aa 10 create i foe LOMAS ates 


Part B—THE PORET: FRAMEWORK 

The provisions extracted from concession and related agreements and 
set, out in Part A are of course no more than a selection chosen from 
material which happens to be available for public inspection. There 
is however, no reason to suppose that they are not typical of the way 
in which legal draftsmen have approached the problem of establishing, 
at least in some measure, an enclave status for the foreign investor 
in developing countries. It would not be appropriate ‘to attempt a 
systematic analysis of the particular clauses. However, taken together, 
they do provide a context in which to examine some of the elusive 
conceptual problems inherent in attempts by the mining companies 
to insulate their transactions with governments from the effect of 
changes in the law of the host country. 

An analysis of this topic should perhaps begin with an apparently 
simple question. Where a government is a party to a contract with a 
foreign national does a breach of that contract by the government, in 
the absence of any additional factors, give rise to liability under settled 
principles of public international law? This question has been said 

12 For some further examples seo Broches “ Choice of Law Provisions in Con- 


tracts with Governments ” in Choice of Law and Language (Parker School of Foreign 
aud Comparative Law, 1962). 
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to need an answer. However the text writers are- divided “* about 
what the answer should be, and situations do not often arise in which 
it is pertinent to pose a question in this simple form. The issues which 
arise in practice are rather different. If there is a breach of a contract 
to which a government is a party it is normally the case that in 
international law no issue of state can arise unless the 
foreign national has exhausted his 1 remedies." If he is prevented 
from doing so, or if the court is intimidated or otherwise suborned 
the issue is.not directly concerned with breach of contract as such, 
but turns on the extent to which international law can provide a 
remedy for a denial of justice.* In any event in the context of a 
mining concession this is not generally the contingency against which 
the foreign investor is concerned to protect himself. As suggested 
earlier in this article his anxieties are more likely to focus on the 
possibility that the contractual obligations of the government may be 

or modified by an exercise of tha legislative competence 
of the State. If such an event occurs the contract as originally agreed 
between the parties no longer exists, and remedies for breach of it 


Ne 
13 Amerasinghe “ State Breaches of Contracts with AHens and International Law,” 
58 AmJ.Int, Law 881 


14 In favour of .the- proposition that breach by a State: of a contract with an 


alion is per s a Dreach of International, Law, Amerasingho cites Fauchille Fras 
de Droit International Public, VoL 1 (8th ed., 1925) p. 529; s tion 
for Breach of Contract or Tort’ committed a Sovereignty,” [1910] Proceedings, 
AmSoc.Int. Law 149, 155; I , P, 344 (8th 


Oppenheim- Law 
ed., 1954); Hershey, Essentials of International ons pP. 261 (1927); Cavaré, La 
Protection des Controctuels Reconnus par les Btats à des Etrangers à les Exceptions 
des Empruntis, (1956) p. 27; Brandon, “ Legal Deterrents and Incentives to Private 
Foreign Investments” (1957) 43 Grotius Society Transactions 39, 54, 55. Also 
Schwebel, “ International Protection of Contractual Arrangements” [1959] Pro- 


Law the he Hyde, International 
Law chiefly as interpreted by the United States Vol. 2, p. 988; Jesaup, A Modern Law 
of Nations (1948), pp. 104, 109; n Law (1943), Vol. 


3, pp. 1555, 1558; Borchard, Diplomatic Protechon of Citizens Abroad; Chap, VIL, 
Westlake, International Law Law (2nd ed., 1910) Vol. 1, p. 331; Decenclére-Ferrandiére, La 
Responsibilité Internationale des Btats (1925), p. 174; Holfer, La Responnbilité Inter- 
nationale des Etats (1930); Feller, The Meacan Claims Commissions (1935) p. 174; 
Dahm, Vdlkerrecht Hek 3, p. 210, note 2; Dunn, The Protectton of Nationals (1932), 
p. 165, also Mann, “ te, Contracts and State fity” 54 Am.J.Int. Law 


of Public Internahonal Law (2nd ed.), pp. 530, 531. 
i Bites aay abd in the contact of agroanones providina for tn(eciatieaal arora: 


tlon, frequently do waive the rule requiring an aggrieved party to exhaust his local 
remedies. On the rule generally seo Brownlie, op. cit., pp. 482-492, O’Connell, Inter- 


to it by Art. 9 of the Harvard Draft Convention on State responsibility for injury 
23 


of “ mantfest infustice,” of course, gives rise to elusive problems of 
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may not be strictly in point.’ It follows that in a situation in which 
the dominant concern of the foreign investor is with the legislative 
competence of the State, attention, in the first instance, at least, must 
focus on questions concerned with the proper law of the contract. 
Within the framework in which questions stem from consideration 
of the proper law of the contract, it may be convenient to begin with 
the case of a contract which provides, without qualification, that the 
agreement between the State and the foreign investor is governed by 
the law of the host country. Given this context what is the situation 
if the State by an exercise of its legislative sovereignty discharges or 
modifies its contractual obligations? In terms of its own municipal 
law there can of course be no argument, and if the matter is looked 
at as one giving rise to a problem in the conflict of laws, there can 
again be no doubt that the proper law, as determined by the private 
international law of the forum, “not merely sustains but, because it 
sustains, may also modify or dissolve the contractual bond.” ?* Does 
the matter end there? Or does public international law provide a 
remedy for the foreign investor whose tights under a contract with the 
State have been adversely affected by an exercise of legislative 
sovereignty? Opinion on this issue is sharply divided and on what 
emerges as the crucial point decisions of international tribunals are 
inconclusive, or open to diverse interpretation.?* 


thereefter soch 
expressly or fmpliedly amended or repealed or this Agreement is expressly or impHedly 
varied added to cancelled abrogated or deprived of any of the force or effect which tt 
has upon the coming into effect of such Ordinance (except es provided by the Ordin- 
ance or this Agreement, or with the prior consent of the Company) then Irrespective of 
whether such amendment repeal variation addition cancellation abrogation or depriva- 


members of the Company and the beneficial owners of shares in the Company shall 
tn respect of the same hayo all tho rights and remedies which It or they would 
have as tf the same were a breach of this Agreement by the Administration.” The 
laws of Papua New Guinea, Ordinance No. 70 of 1967 (the Sched.). As a result of 


made in the fiscal régime seo—M. L. O. Faber, “ Bougainville Re-negotlated—an 
Analysis of the New Fiscal Tenns,” Mining Magazine, December 1974. 

18 Per Lord Radcliffe, Kahler v. Midland Bank [1950] A.C. at p. 56. This prin 
has been described as “one of universal application "—Mgénn, ap. cit. at p.’ 581. 
See also International Trustee for the Protection of Bond Holders v..The King [1937] 
A.C, 50. However, In connection with the latter case it should be noted that the 
change in the proper law of the contract which modified the obligations of the 
British Government was a change in the law of New York. 
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‘ On one side of the line a distinction has been drawn between 
situations in which the contracting State has acted in a way that must, 
in cana a 
international responsibility, and situations in which its conduct is 
open to attack only by reason of being inconsistent with antecedent 
contractual obligations. In the latter, case it is argued 7° that a govern- 
ment which in answer to an assertion that it is in breach of contract 
relies on changes in the proper law does what it is entitled to do, and 
international law neither can, nor should, seek to provide a remedy 
for the foreign national who is adversely affected. If this analysis is 
correct it is of great importance for governments and foreign investors 
alike to be able with some measure of certainty. to identify those 
situations which, without regard to contractual . stipulations, will 
attract international responsibility. In some cases this will present 
no problem. If there is expropriation without payment of appropriate 
compensation, or if legislation is discriminatory, the foreign investor 
may invoke the protection of his own State. In the context of a 
mining concession if laws are enacted which abrogate the concession, 
and terminate the right to mine, expropriation has clearly taken place. 
On the other hand it must be recognised that international law is 
largely silent about the extent to which measures which do not involve 
a direct taking of property may amount to expropriation.’ The right 
of the State, without incurring an obligation to pay compensation, to 
regulate property, including foreign owned property, is not in dispute, 
and it extends, of course, to thé right to levy taxes.™ It follows that 
ee a aaaaaaaaaaaaaaaasasasasaeasasasasasasasasasasmsna 
Government G Guaranieas lo Foreign Inventori. (1962); D: 244: See also this writer’s 
Secon C CONE ee ee, eee ” theories, ibid. pp. 247-252, 

20 Notably by Mann, op. cit. For criticism of Mann see Jennings, “ State Contracts 
in International Law,” 37 B.Y.B.LL. 156; Delaume, Legal Aspects of International 
Lending and Economic Development Financing (1967). 

21 “No state can be fixed with responsibility for expropriation unless the act 
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difficult problems may arise in distinguishing regulation on the one 
hand from a taking or confiscation on the other. Nor is the concept 
of discrimination free from difficulty, particularly in the context of 
mining concessions. In many developing countries a single mine, or 
group of mines, may occupy a unique position in the economy, and 
where this situation obtains a basic conceptual difficulty arises in 
finding an appropriate, indeed perhaps any, meaning for the idea 
of discrimination, especially in connection with the fiscal régime.* 
Problems of this kind do not of course arise on the other side of 
the line, where, without reference to the proper law of the contract, 
international law is seen as providing a remedy for any action by the 
State which in terms of its own municipal law discharges or modifies 


power, as, for example, the confiscation of property. Collateral purposes or mottves 
matters beyond the scope of judicial inqutry. Nor 


adopted as a mere disguise under which there was exercised, in reality, ther and 
avoid 


non eee ee ee eee 
investors still own 49 per cent. of the equity, pay 51 per cent. of thetr profits in 
mineral tax and then pay income tex at the usual rate CH3 por cont) on thelr pronis 
after payment of mineral tax, giving a combined rate of tax sigh sora E 
cent. Mineral tax at the rate of 51 per cent. applies only to copper and the only 
copper mines are those jointly owned by the gorermment and foreign investors. The 


34 See for example Cariston, ‘ Concession Agreements and Nationalization,” 52 
Am.J.IntLaw 260: Schwebel, “ International Protection of Contractual Arrange- 
ments,” 53 American Soctety for International Law Proceedings 266. 

25 Referring to the principle Pacta sunt servanda Switzerland said “ I s'impose 
nor seulement à propos d'accords directement conclus entre Etats, mais aussi pour 
ceux pesés un Etat et des étrangers; en raison précisément de leur caractère 
international, ils peuvent faire Fobjet d'un litige dans lequel un Etat se substituo a ses 
ressortissants pour obtinir le respect des engagements contractuels assumés envers oux. 
Le principe Pacta sunt servanda permet donc à un Etat de s'opposer a l'Inobservation 
des obligations conventionnelles prises envers des ressortissants de cet Etat par un 
autre Etat... .” “ L'Etat ne peut se Hbdérer d'obligations contractuelles valables ni 
par son droit privé interne, ni par ses dispositions légales de droit public. Le thèse 
contraire équłvaudrait à rendre aléatctres tous les contrats conclus par des étrangers 
avec un Etat, putsque celul-ci aurait toujours la faculté d anéantir ses engagements 
en promulguant des lois speciales, comme il l'a fait en l’esptce.” Losinger case, 
Pleadings, Oral statements and Documents, series C No. 78, p. 32. 
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the Norwegian Loans case.** It has been said that no other country 
has adopted the Swiss/French approach,’ and in the stark form in 
which the argument was presented in these cases it is not consistent 
with what appears to be British and United States practice.” 

no international tribunal can be said, in unequivocal terms, to have 
applied the principle pacta sunt servanda in the context of a govern- 
fiche odat Anart trom dines comedesstionn iernare ditiralties in 
principle inherent in this approach, and it may be worthwhile drawing 
attention to two in particular: 

(a) At least one writer has pointed out that the principle pacta sunt 
servanda, standing in isolation, is not responsive to the situation under 
consideration where contractual rights are modified or extingnished 
by a change in the proper law.** In such cases as far as the proper law 
is concerned no breach of contract has taken place. ` 

(b) Application of the principle pacta sunt servanda to all cases in 
which a government has entered into a contract with a foreign national 
would impose a major limitation on the right of a sovereign State to 
expropriate foreign property. At least where there is no discrimination 
the right to expropriate for a public purpose and against payment of 
compensation is not in dispute, and it is difficult to see why contractual 
rights which are a species of property, pould Re pet i 
case requiring special rules: . 

Whar might be ‘described: as & are -cnoderaiS’appiuach seeks. to 
limit the effect of changes in the proper law of government contracts 
by invoking the:concept of acquired rights.?° Essentially, if the matter 
26 “Une lol intérleure ne peut modifier la substance des contrats internationaux 


consentis par un Etat; admettre le contraire serait sortir du droit pour entrer dans 
le vole de l'arbitraire. Le Gouvernement de l'Etat emprunteur ne peut se trouver 


tional. Court: of Justice in: Mo; Norwagian: Laana Paty Tonig -it ae t0. reder a 
judgment on the merits. 

37 By Mam, op. cit. p. 578. 

28 1. this ccuroction the opinion of Harding Q.C. -is frequently cited. In 1858 he 
advised the British Government that ft should not afford diplomatic protection to 


McNair International Opinions, pp. 201-204. For the American practice see 
pp. 906-907, 
39 “In perthcular the question immediately arises of the precise meaning of the 


being itself a breach of the ts of international law in respect of state 
contracts.” Jennings, op. cit. at p. 176. And see also ante p. 633 and note 17 
30 See in op. cit, whose cautious views are described 


Nov. 1976] CHOICE OF LAW IN CONCESSION CONTRACTS 637 


is looked at in this way, rights of a foreign national under a govern- 
ment contract are seen as a species of property and interference with 
them as expropriation or at least as something analogous to expropria- 
tion. If this position is pushed to its logical conclusion and any change 
in the proper law of a State contract affecting the rights of a foreign 
national is treated as expropriation the result in practice would be 
very similar to the result which would follow from an application of 
the principle pacta sunt servanda.** However the concept of acquired 
Tights has been described as flexible,** and if it is taken as the starting 
point for an analysis of this problem the crucial question concerns the 
extent to which acquired rights under a government contract may be 
“regulated” in the public interest by changes in the proper law 
which are not discriminatory in their effect.** In certain situations 
(with which most capital exporting countries are familiar in their own 
experience) some degree of flexibility is often taken for granted. 
Transfer restrictions and exchange control in time of war are cases 
in point, and some writers would also see gold clause legislation in 
much the same way.** What is perhaps most obviously lacking in 
this analysis is not just a principle to give shape to the notion of 
flexibility, but some recognition of the predicament of many develop- 
ee ee 


fields the 
of “ unjust enrichment ” while pointing out that “ the money result ” was the same 
as it would have been in a claim for damages, Annual Digest (1929-30), Case No. 1 


number of variants such as the circumstances, or sven the motives of the State action 
with respect to the contract; as also on the nature of the contract and the terms on 
which it is drafted,” op. cit. p. 177. 


(Moore, 
(1898), Vol. 3, p. 1865), tho Schufeldt case (24 American Journal of International Law 
799) and the BI Triunfo case (Moore, Digest of International Law (1906), Vol. VI, 
p. 649). For a critique of the relevance in this situation of the U.S.-Mexican 
cases seo Mann, op. cit. p. 580. 
34 “ Tt is clear for example, that the imposition of wartime transfer restrictions or 
uins exchange contro] regulations would 


638 THE MODERN LAW REVIEW [Vol 39 


ing countries facing a continuing crisis of poverty. An international 
jurisprudence cannot be built exclusively on the experience of the 
capital exporting countries. The way in which their governments 
have responded to recurrent crises may indicate the need for flexibility, 
but this particular body of experience cannot be treated as defining 
the limits of what may be regarded as acceptable conduct.’ 

The uncertain state of international law with regard to the effect 
of a change in the proper law of the contract may be taken as the 
origin of some of the clauses set out in part A which provide that the 
proper law of the contract is the law of the host country, and then 
seek by adding additional words to qualify or supplement, that 
proposition. Basically there are two different kinds of provision which 
need to be considered : 

(a) A clause which seeks to limit the operation of the proper law 
by reference to the provisions of the agreement itself, e.g. “ This 
agreement shall be governed by the law of Atlantis save where such 
Jaw is inconsistent with provisions of this agreement.” 

(b) A clause which incorporates a reference to international law, 
e.g. “ This agreement shall be governed by the law of Atlantis and 
such principles of international law as may be applicable.” 

With regard to provisions of the first type their inclusion in con- 
ceasion contracts suggests a failure on the part of the draftsman to 
distinguish between a provision which indicates a choice by the parties 
of a proper law for the contract and a case of incorporation.’* If the 
intention of the parties were simply to incorporate a body of rules 
which could not conveniently be set out in the contract itself, a 
limitation of this kind might be seen as appropriate, indeed perhaps 
necessary. However the choice of a proper law is something very 
different. It is a reference by the parties to a system of law which is 
to give life to the contract. A contract is the creature of its proper 
law, and provisions in the contract itseif cannot limit the application 
of the proper law without in effect stating a contradiction.’ It follows 


35 This point might be thought trite but in practice appears to need some emphasis. 
A major international company in recent negotiations for the grant of mining rights in 





of 
New International Economic Order adopted by the United Nations General Assembly 
in its Sot Spola! Seem Aprl -9 May- 2. 1375 snd of Economic 
Rights and Duties of States adopted by the Assembly on December 12, 1974 


unnecessary that its novelty will not cause surprise ”—“ The Proper Law of Contracts 
concluded by International Persons "—[1959] B.Y.B.I.L. 34. For a milder cri 
Delaume, op. cit. pp. 73-74, note 6. 
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that in cases where the context indicates that the intention of the 
parties is not confined to incorporation, the effect of words of 
limitation of the kind set out in subparagraph (a) above must be 
regarded as nugatory. 

A clause of the type set out in subparagraph (b) raises different 
and perhaps more difficult issnes.** Much has been written about the 
possibility of “internationalising” concession and other significant 
transnational agreements,** but positions taken on that issue are only 
marginally relevant to a situation in which the parties make, in the 
first instance, express reference to a municipal law system, charac- 
teristically, of course, to the law of the host country. Given that 
context it is not immediately apparent that there are any principles of 
international law which might be applicable to supplement the 
municipal system which the parties have chosen for themselves as 
the proper law. If it is correct to regard the principle enunciated by 
Lord Radcliffe in Kahler’s case *° as one of universal application it 
is difficult to see what role is left for “ principles of international law ” 
if the task of a court or tribunal is to determine the rights and 
obligations of the parties under the contract. If the municipal law 
system chosen suffices to dispose of the matter can international law 
be “applicable” except in a case (likely to be of limited importance 
in practice) where municipal law itself ordains that a particular 
issue should be determined by reference to international law? More- 
over international law, at least in the traditional view, regulates the 
conduct of States in their relations with each other—is jus inter gentes 
and can have no direct application to a dispute between a State on 
the one hand and a foreign investor on the other. These arguments 
tend to the conclusion that the effect of the additional words in a 
clause of this type is again nugatory. However they state only one 
side of the case. The crux of the matter appears to turn on a basic 
question of principle—the extent to which it is right to see the 
individual as the object only, and never the subject, of international 
law. In that context arguments can be adduced for taking a broader 
view. “To say that international law is not ‘ applicable’ to relations 
between States and individuals but only between States and States, 
is to attribute to the distinction between the rights of the State and 
the rights of its national a rigidity which hardly reflects the essentials 
of even traditional (to leave aside contemporary) international law. 
It has long been recognised that fundamentally a State is injured 





38 For an excellent analysis of some of the difficulties in the context of Art. 42 (1) 
of the Convention for the Settlement of Investment Disputes seo E. Lauterpacht— 
“The World Bank Convention on the Settlement of International 


39 See e.g. McNair, “The General Principles of Law Recognised by Ctrilised 
Nations,” 33 B.Y.BI.L.; Menn, “The Proper Law of Contracts concluded by Inter- 
national Persons” [1959] B.Y.B.I.L. 34; Schartzenberger, op. cit.; Broches, “ Choice 
of Law Provisions in Contracts with Governments,” ante, note 13. And see the Award 
of Lord Asquith of Bishopstone in the Abu Dhabi Arbitration (1951) 37 Int.L.R. 18. 

4@ Ante, note 18. 
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only because of the injury done to its nationals, and not independently 
of it.” +! If this argument is sound does it follow that appropriate 
words in a contract can confer upon a foreign national the rights 
which customary international law accords to his State in the event 
of an injury to his person or property? Should this question be 
answered affirmatively it would still, of course, be necessary to 
consider, in the case where the obligations of government had been 
modified by a change in the proper law, what those rights might be. 

If the conclusion reached about clauses of the type set out in sub- 
paragraph (a) above is correct, as a matter of principle it would be 
difficult to avoid reaching a similar conclusion about a provision 
which requires an arbitrator in the event of a dispute to apply the 
law of the host country as it existed at the date of the contract. 
However clauses in this form are not uncommon, and the elaborate 
way in which some of them have been drafted justifies separate treat- 
ment. Somé of the baffling problems of construction to which they 
' give rise can most easily be identified in terms of a hypothetical 
example. 

Let us suppose that the Government of Atlantis enters into a 
contract with a foreign investor which contains a clause of this type. 
The substantive provisions of the contract provide for the establish- 
ment of a joint company to be incorporated ir Atlantis, and a 
Memorandum and ‘Articles of Association are agreed and’ annexed 
to the contract. They include special provisions dealing with the com- 
position of the Board of Directors to which the foreign investors 
attach the greatest importance. Subsequently~ Atlantis, which is a 
member of a regional community, makes changes in its company 
law in order to bring it into harmony with the law in neighbouring 
countries. These changes involve far-reaching provisions for workers’ 
representation at Board level. The foreign investors complain that 
they are inconsistent with the Articles of Association previously 
agreed with the Government and damaging to their interests. A 
dispute results and the matter is referred to arbitration. The arbitrators 
are of course enjoined to apply the law of Atlantis as it existed at 
the date of aa a e ee ae 
changes. How can they comply with this injunction? On the facts 
assumed the existence of a dispute depends on a change in the law, 
and if no. change in the law has taken place, or is disregarded, the 
foreign investor’s case appears to be misconceived. Faced with this 
dilemma, one approach open to the arbitrators, not necessarily incon- 
sistent with their mandate, would be to ask how a court sitting in 
Atlantis on the date the contract was signed would have dealt with 
a case in which rights under a contract to which the Government 
was a party were said to have been modified by subsequent legislation. 
If this approach were adopted the result in practice would be to 


41 E, Lauterpacht, op. cit. It is not clear in the context of the essay whether 
the learned author espouses this view or is simply rehearsing it. 
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resolve the dispute by reference to the proper law of the contract 
without antecedent qualifications. 

If this is the correct approach in the circumstances of the hypo- 
thetical case considered in the previous paragraph, is it also the 
correct approach where the logic of the situation is less compelling? 
If in place of that rather complicated hypothesis let us suppose that 
the Government enters into a contract under which it is obliged to 
make periodical payments to foreign investors in discharge of a loan 
obligation. The contract contains a gold clause but subsequently 
Atlantis onacts legislation of general application abrogating gold 
clauses in terms similar to the Joint Resolution of Congress.‘* Given 
that set of facts the issue which arises between the Government and 
the foreign investors turns on whether a payment by the Government 
in accordance with the requirements of its own legislation is a good 
discharge of its contractual obligations notwithstanding the gold 
clause in the contract as originally signed. In this situation if the 
arbitrators are required to apply the law of Atlantis, as it existed 
at the date of the contract, they do not face any logical difficulty in 
complying literally with their mandate. They can approach the 
question of the Government’s contractual obligations by disregarding 
the legislation abrogating the gold-clause, i.e. treating it as though 
it had never been enacted. But apart from the basic question of 
principle which must focus on the significance of the proper law of 
the contract, as a matter of construction would they be right to 
do so? This depends on what is meant by the requirement that the 
arbitrators should apply the law of Atlantis as it existed at the date 
of the contract. Is it possible for arbitrators to set up an accurate 
model of the law of Atlantis at a particular point in time on the 
assumption that in the case of a contract governed by the law of 
Atlantis the rights of the parties would be determined without regard 
to relevant legislation enacted in the proper manner and form? If 
the matter is looked at in this way the mandate given to the arbitrators 
(like the clauses which seek to limit the application of the proper 
law by reference to the terms of the contract itself) appears to state 
a contradiction. The dilemma which results could, of course, be 
resolved by adopting the approach suggested in the previous para- 
graph. However, where the facts of the case do not impose their 
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own logic, that way out of the dilemma is less attractive, and could 
hardly be described as compelling. 

If reference is made to some of the material set out in Part A 
it will be seen that the difficulties inherent in the construction of 


category of cases it is possible, at least in theory, to see this as a 
situation which could be resolved by treating provisions relating to 
the law to be applied in arbitration proceedings as a case of incor- 
poration and accordingly something liable to modification by changes 
in the proper law. If for example a contract contains a provision 
specifying that it is governed by the law of Atlantis, but also provides 
that in the event of a dispute the arbitrators are to apply the law of 
Japan “ as it existed at the date of the contract” it would be difficult 
to avoid the conclusion that the reference to the law of Japan was 
limited to incorporation. Given that construction, if at the time when 
a dispute arose there had been a change in the law of Japan but 
no relevant change in the Jaw of Atlantis, the particular wording 
used could assume some practical importance. However, if both 
clauses refer to the law of Atlantis, they cannot be reconciled in this 
fashion, and one is left with a puzzle rooted in a contradiction. 


‘ CONCLUSION 
It would be inappropriate to bring the analysis attempted in Part B 
of this paper to an end by listing a specific set of conchisions how- 
ever tentative. The object of providing an analysis has been to 
indicate some of the conceptual problems inherent in the attempt 
to create by contract a legal enclave for foreign investment. Questions 
have been posed but no systematic attempt has been made to provide 
answers. Enough has been said about the state of opinion on some 
of the issues raised to indicate deep divisions, creating an impression 
of intellectual disorder.“ It would be easy, but quite wrong, to 
conclude from this that the whole matter is academic. In fact foreign 
investors and governments alike actually face these issues in practice, 
and their conduct must, in some measure, be influenced by the 
uncertain state of the law. That uncertainty reflects the difficulty of 
reconciling the contractual obligations of a government with its 
sovereign status as guardian of the public interest. Considered as 
an academic discipline, the entire corpus of international law is no 


44 “It is difficult enough to predict the effect of a choice of law clause in a 
domestic contract; but to do so in an international contract involves so many 
imponderables that it seems more like predicting the result of a lottery.” Nurick, 
“ Choice of Law Clauses and International Contracts ” Proceedings of the American 
Society for International Law [1960]. 
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more than a disquisition on the limits of sovereignty, and in principle 
there is no reason why its rules should not yield an answer to this 
particular problem. Nonetheless, if partisan enthusiasm is laid aside, 
they cannot be said to have done so yet. . 
ROLAND Brown’. 
* M.A. (Cantab.) Hon. DrJur. (Uppsala), Barrister-at-Law. The writer is employed 
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MISTAKE AND IGNORANCE IN 
CRIMINAL CASES 


]. IGNORANCE OR MISTAKE OF LAw 


Early statements of the rule 
Hale, writing about 1680, headed Chapter VI of his Historia 
Placitorum Coronae: “Ignorance, and how it prevails to excuse in 
Capital Crimes.” Under this heading he asserted the general principle: 
“ Ignorance of the municipal law of the Kingdom, or of the 
penalty thereby inflicted upon offenders, doth not excuse any, 
that is of the age of discretion and compos mentis, from the 
penalty of the breach of it; because every person of the age of 
discretion and compos mentis is bound to know the law, and 
presumed so to do: ‘ Ignorantia eorum, quae quis scire tenetur, 
non excusat. ” 


This statement of the law is supported by Foster’s Discourse (1762) 
which is cited in later editions of Hale. In Foster’s text, however, the 
matter used to illustrate the principle does not go to ignorance of law 
but to mistake of fact. The case Foster uses is that of the stabbing 
of an innocent party in mistake for a thief. “ This was held Innocent 
Mistake and ruled Chance-medley.” 

Blackstone * stated a similar principle but included both ignorance 
and mistake within it: 

“V, Ignorance or mistake is another defect of will; when a man, 
intending to do a lawful act does that which is unlawful. For 
here the deed and will acting separately there is not that conjunc- 
tion between them, which is necessary to form a criminal act. 
But this must be an ignorance or mistake of fact, and not an error 
in point of law. As if a man intending to kill a thief or house- 
breaker in his own house, by mistake kills one of his own family, 
there is no criminal action: but if a man thinks he has a right to 
kill a person excommunicated or outlawed, wherever he meets 
him, and does so; this is wilful murder. For a mistake in point of 
law, which every person of discretion not only may, but is bound 
and presumed to know, is in criminal cases no sort of defence. 
Ignorantia juris, quod quique tenetur scire, neminem excusat * 
is as well the maxim of our own law, as it was of the Roman.” * 





1 Foster’s Discourse (1762), p. 299. 

2 Commentaries, Bk. 4, Chap. 2, p. 27. 

3 Ignorance of those things which everyone is bound to know excuses not. 

4 Blackstone was probebly wrong in this ascription of the rule law. 
The maxim error juris nocet, error facit non nocet from Digest 22.6 (De juris 
et facti ignorantia) was not applied to criminal law. See Binding, Die Normen und 
thre Ubertretung, Vol. 3 (1918), pp. 30-79. 
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This statement of the law is probably the first to use the two 
expressions “mistake” and “ignorance.” In earlier texts the term 
“ignorance” was used to cover both concepts." 


Modern statements of the rule 


Modern writers have adopted Blackstone’s position and generally 
assume that the two terms, mistake and ignorance have the same 
meaning. 

Dr. Tumer in the nineteenth edition of Kenny took the words to be 
synonymous : 

“ (3) The final condition is that the mistake, however reasonable, 
must not relate to matters of law but matters of fact. For it is a 
basic legal principle in this country that a mistake of law, even 
though inevitable, is not allowed to afford an excuse for crime. 
Ignorantia juris neminem excusat.” * 


Similarly in the twelfth edition of Russell on Crime by Dr. Turner 
it is stated: “It is generally held that at common law mistake of law, 
however inevitable, is no defence.” ' 

The authorities cited by Dr. Turner for this proposition are Hale 
1 P.C. 42; BLCom. 27 and a number of early cases. These cases are 
Esop (1836) 7 C. & P. 456; Barronet and Allain (1852) 1 E. & B. 1 
and Sattler (1858) D. & B. 525. 


accused’s own country, but there is nothing said in the case to show 
whether the prisoner knew such conduct was prohibited in England. 
In the event the prisoner was acquitted on the facts. 





5 In the Dialogues between a Doctor of Divinity, and A student in the Laws of 
England (vide 1687 ed.) the term used in relation both to law and fact is “ ignorance,” 
Ignorance from the deed. 


that which is a necessary and inevitable result of an act deliberately done by him.” 
In Cooper v. Phibbs (1867) L.R. 2 ELL. 149, 170 Lord Westbury said: “It 
‘ Ignorantia juris non excusct’; but in that maxim the word ‘ jus 
sense of denoting general law, the ordinary law of 
is used in the sense of denoting a private right, that 
Lush J. in The Queen v. Mayor Tewkesbury (1868) LR. 3 Q.B. 629, 639 said: “ Tho 
maxim fs ignorantia legis neminem excusat, but there is no maxim which says that, 
for Al Intents and Purposes, a person must be taken to know the legal consequences 
acts.” 


= 
i 
pir 
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In his submission on the law, Chambers, for the prisoner, argued 
that “a person who comes into this country and does an act, 
believing that it is a perfectly innocent one, cannot be convicted 
according to the law of England. A party must know that what he 
does is a crime.” The submission continued: “ Where one man kills 
another under the persuasion that he is doing a good action, he is 
not liable to punishment, for he knows not the distinction between 
right and wrong, and upon that point is insane.” Chambers’s alter- 
native submissions therefore rested on: 1. Mistake of law, 2 
Ignorance of the law, 3. Moral justification and 4. Insanity. Bosanquet 
J?s answer to these submissions: “I am clearly of opinion that this 
is no legal defence” especially in circumstances where the facts did 
not support the charge, is a far from satisfactory authority for any 
general rule in respect of mistake of law. 

The other two cases cited by Dr. Turner are also unsatisfactory. 
They both deal with the narrower question of the applicability of 
English law to foreigners. . 

Sattler * had committed theft in England and escaped to Hamburg 
whence he was being brought back to England for trial after an 
illegal arrest. He killed the detective who was bringing him back 
and was on trial for that killing. The illegality of his arrest and return 
was argued in excuse and the jurisdiction of the court was in issue 
as the killing took place on the high seas. Ignorance or mistake of law 
played little or no part in the trial. 

Barronet and Allain ° were two of the many Frenchmen who seem 
to have run foul of the English prohibition of dueling in the early 
and middle nineteenth century. The cases are not concemed with 
ignorance or mistake of law but with the applicability of English law 
in circumstances where the conduct complained of is permitted in 
the prisoner’s own country. It seems highly unlikely that duedlists were 
unaware that the activity was prohibited in England. In fact such 
i was not argued in the cases, which were, indeed, not trials 
at all but bail applications after committal. The central issue was 
whether the accused could be granted bail after they had confessed 
to capital cnimes. 

While these cases do not establish or even depend on the doctrine 
that ignorance of the law or mistake of law will not excuse, that 
principle is nevertheless generally assumed. It is, however, surprising 
that there seem to be no cases either directly establishing the rule or 
unreservedly accepting #. 


The meaning of the maxim 

In such circumstances it is important to examine early statements 
of the maxim to see what precisely is meant by it. As was pointed 
out earlier even the statement of the maxim is not. uniform. 

It may be that what is meant is that the principle “ Ignorance of the 
law is not an excuse” is itself deducible from the more general rule 


© Supra. ® Supra: 
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“ignorance of things which everyone is bound to know does not 
excuse.” 

This is the position adopted by Hale and Blackstone. Dr. Turner on 
the other hand asserts the narrower principle that “Ignorance 
of the law does not excuse” as an independent maxim, although 
he uses Hale and Blackstone as authorities to support the narrower 
formulation.?© 

The broader statement of the maxim, which makes the principle 
that ignorance of the law does not excuse depend on the general 
proposition that “ignorance of things which everyone is bound to 
know excuses not,” is really a form of estoppel. If it were of general 
application it would mean that the Crown need only assert any 
matter as common knowledge for it to be conclusive against the 
accused. It was on a similar principle that the court reached its 
decision in Smith. The maxim “everyone is presumed to know the 
consequences of his act” is really another form of the supposed 
maxim that “ignorance of things which everyone is bound to know 
excuses not.” When this latter principle is applied to the requirement 
of mens rea in a criminal trial, it means that evidence that the 
consequences of conduct are obvious to anyone is sufficient to fix 
the defendant with knowledge of such consequences, either as an 
irrebuttable presumption against him, or as throwing on him the 
burden of rebuttal if it is the lesser form of presumption. Neither of 
these alternatives is acceptable in the modern criminal trial. On one 
reading of the “ignorance” principle there is no room for rebuttal. 
It becomes a presumption of law and so irrebuttable. 

A further effect of the “ignorance” rule in its wide form is that 
where mistake of fact is arguable (“ignorance of that deed,” as it is 
called in the Doctor and Student Dialogue *) knowledge of matters of 
fact is as readily imputable as knowledge of matters of law. The courts 
have, however, consistently acknowledged that mistake of fact is in 
some circumstances exculpatory. 


The use of presumptions in criminal law 

It was common for early writers to state principles governing the 
criminal trial in terms of presumptions, rebuttable or otherwise. So, 
in Foster’s Discourse on Homicide he states ++ : 


Sed ie Gee Me ee 
proved, all the Circumstances of Accident, N ity, or ity 
are to be satisfactorily proved by the Prisoner, unless they arise 
out of the Evidence produced against Him; for the Law pre- 
sumeth the Fact to have been founded in Malice, until the 


Contrary appeareth. And very right it is that the Law should so 


10 Ante, p. 645. j 

11 D.P.P. v. Smith [1961] A.C. 290. 

1a Woolmington v. D.P.P. [1935] A.C. 462, and see Hyam v. D.P.P. [1974] 
2 All E.R. 41. 

18 Su 

14 (1762) Crown Cases 255. 
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presume. The Defendant in this Instance standeth upon just the 
same foot that every other Defendant doth: the Matters tending 
to Justify, Excuse or Alleviate must appear in Evidence before 
He can avail himself of them.” . 


In recent times only “ infirmity” seems to have remained a matter 
for proof by the accused, while “necessity” has generally been 
rejected as exculpatory and “ accident” merely imposes an evidentiary 
burden on the defendant. f 

The form of tbe argument used by text-writers to support the 
“ ignorance of the law” doctrine is itself open to objection. Black- 
stone’s position is reducible to the argument: “Because ignorance 
of those things which everyone is bound to know excuses not, and 
everyone is bound to know the law, therefore ignorance of the law 
excuses not.” Strictly the argument ought to be in the form “If 
ignorance of those things, etc.” Such a formulation would invite us 
to seek justification for both the propositions that “ignorance of 
those things which everyone is bound to know excuses not” and 
the minor premise that “everyone is bound to know the law.” 
Otherwise the conclusion “ignorance of the law excuses not” is 
simply question-begging. i ! a 

There is, indeed, no way of knowing what matters are comprised 
in the category “those things which everyone is bound- to know.” 
It is only if we assume that the law is one of these things that the 
argument can stand up and as was argued earlier the courts have 
not consistently held that everyone is bound to know the law." . 

Even if it is accepted that everyone is bound to know the law the 
question arises as to what the term “bound” means in this context. 
It might mean simply under an obligation, or might, more broadly, 


Blackstone’s meaning can perhaps be, gathered by his use of 
“bound” in conjunction with “presumed ”—“ every peison of dis- 
cretion not only may, but is bound and presumed to know .’. .” It 
seems likely that Blackstone, therefore, means no more than that there 
is a presumption in law, adverse to the accused, that he knows ‘the 
law. This would leave open to imterpret the presumption as 
rebuttable as were many other presumptions adverse to the accused 
in the period. The tenor of Blackstone’s writing on this matter, 
however, makes it clear that the presumption was irrebuttable. 


18 Note 7. 


meanin 
is therefore bound” (italics added) in the sentence “every person of discretion 
may, and ts therefore bound and presumed to know the ” suggests that the rule 
has application only after the crown has shown that the accused could have found 
out the law but fafled to do so. -+> : 
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larceny and associated property offences but also the effect of 
mistake of law on other types of offence, particularly those where 
elements of wilfulness and specific intention are essential. 

The larceny cases in which “ claim of right” has been exculpatory 
appear in early records. In Knight '* in 1781 the accused (Knight with 
Roffey) were indicted for breaking and entering a house in the night 
time to recover tea which had been seized. It was held no burglary 
as being for the benefit of the supposed owner. Similarly in Hall *— 
the accused had set wires in which game were caught; a gamekeeper 
found them, and took the game and wires for the use of the lord 
of the manor; accused demanded them with menaces, and the game- 
keeper gave them up. The jury found that the accused acted under 
gene ee ey et igs ae ited Were Te Pea 
“ Held: no robbery.” 


Modern mistake of law cases 


In more recent times Bernhard ™ illustrates the ambit of the defence 
of mistake of law. Here the accused was convicted of an offence under 
the Larceny Act 1916, s. 30 with demanding money with menaces 
with intent to steal the same, The money demanded was alleged to 
have been promised on a bargain arising out of an immoral con- 
sideration.” 

Lord Hewart L.J.C. directed the jury at the trial, in part: 

“In order that that kind of excuse may arise, [a claim of right 

' made in d faith] there must be two elements: there must 

first of be a claim of right, and, secondly, a claim of right 
sae AE ae a on the facts of this case, there cannot 
be a claim of right. There might be a claim of wrong. The 

in that was made was a bargain arising out of an immoral 
consideration, and, on any view of the matter that bargain could 


not give a claim to the present payment in Jan 1938 of 
80 due month by month up till August. . ou cannot 
have a of where the circumstances are such as to 


. exclude the al a legal claim.” 
The conviction was quashed on appeal Charles J., delivering a 
judgment of the Court of Appeal, said : 

“We are, however, bound by a long series of decisions—many 
before and one ar Lea ee o: the Larceny Act 1916— 
to hold-that this view is incorrect, and that a person has a claim 
of right within the meaning of the section if he is honestl 
asserting what he believes to be a lawful claim, even though it 


18 2 East P.C. 510 CCR. 
19 R. v. Hall (1828) 3 C. & P. 409. 
20 For a discussion of the position where the right claimed mistakenly is not 
even a right recognised by law, see Russell on Crime, 12th ed, Vol 2, p. 1025. 
31 RAAL ER 140. 

accused had been the mistress of a married man who promised periodic 
Sava Gate a A e Sho demanded payment under threat of 


exposure, 
38 At p. 143. 
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may be unfounded in law or fact. The material words of the 
Larceny Act 1916, s. 1, are declaratory of the common law, and 
a long and unbroken chain of authority supports this proposition.” 


East’s Pleas of the Crown, Vol. 2 at p. 659, dealing with the defence 
“that the goods were taken on a claim of right” was cited by the 
court: 

“ And here it may be proper to remark, that in any case if there 
be any fair pretence of p or right in the prisoner, or if 
it be brought into doubt at the court will direct an acquittal.” 

The court continued: 

“ Illustrations of the application of this principle, which we 
conceive to be firmly established in our law, are to be found in 
R. v. Leppard" R. ~. Wade * and R. v. Clayton.** It follows, 
in our ju tbat the proper answer to the question which 
troubled at least one of the jury would have been that, if the 

prisoner honestly th ihai che had a ciam; ahe waa entitled 
fe be neante, even ough she was wrong in so thinking.” 


Cases supporting the defence of ignorance or mistake of law ‘are, 
however, not limited to the special area of larceny where the com- 
plexity of the offence and the early development of the need for 
animus furandi may have accounted for its exceptional character. 

Burns v. Nowell " was a case tried under the Kidnapping Act 1872. 
This Act, with its requirement of licences for the carriage of natives, 
was passed after the plaintiffs journey had commenced and he could 
not have known of it, nor have got licences. His vessel was seized. 
Baggallay L.J. made * quite clear that the plaintiff ought.to be 
excused when he could not possibly have known of or complied with 
the law. He said: 

nore however, be suggested that the carrying, though not 

in its commencement, became so when the Act came 
into operation, notwithstanding the ignorance of the master that 
any such Act was in force, and though it was then out of his 
power to obtain a licence, But before a continuous act or 
Peeding, not originally unlawful, can be treated as unlawful by 
reason of the passing of an Act of Parliament by which it is in 
terms made so, a reasonable time must be allowed for its discon- 
tinuance; and though ignorance of the law may of itself be no 
excuse for the master of a vessel who may act in contravention 
of it, such ignorance may nevertheless be taken into account when 
it becomes necessary to consider the circumstances under which 
the act or alleged to be unlawful was continued and 
when and how it was discontinued with a view to determine 
whether a reasonable time had elapsed without it being 
discontinued.” 


u (1864) 4 F. & F. 41. 

as (1869) 11 Cox C.C. 549. 
36 (1920) 15 Cr.App.R. 45. 
aT (1880) 5 Q.B.D. 444 CA. 
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Similarly, in Bailey** the Act** under which the prisoner was 
charged received the royal assent on May 10, 1799, and the fact 
charged in the indictment (malicious wounding) happened on June 
27th in the same year, when the prisoner could not know that any 
such Act existed (his ship, the “ Langley,” being at that time upon 
the coast of Africa). Lord Eldon told the jury that he was of opinion 
that he was, in strict law, guilty within the statutes, taken together,?° 
if the facts laid were proved, though he could not then know that the 
Act of 39 Geo. 111, c. 37 had been passed, and that his ignorance 
of that fact could in no way otherwise affect the case, than that it 
might be the means of recommending his to a merciful consideration 
elsewhere should he be found guilty. This matter with several other 
questions arising, was referred, before sentence, to the 12 Judges. The 
Judges were of opinion that it would be proper to apply for a pardon, 
on the ground that the act having been committed so short a time 
after the Act 39 Geo. 111, c. 37 was passed, that the prisoner could 
not have known of it. : 

In the circumstances of this case, which concerned a malicious 
‘wounding by shooting on the high seas, the grant of a pardon in the 
absence of any power .to upset the jury’s finding strongly suggests 
that the plea of ignorance of the iaw was taken as more than a matter 
in mitigation. 

Twose ** is a further case outside the field of larceny. The prisoner 
was indicted for having set fire to some furze growing on a common. 
Bullen, for the defence, contended that, even if it were proved that 
the prisoner set the furze on fire she could not be found guilty if it 
appeared that she bona fide believed she had a right to do so, whether 
the right were a good one or not. 

Lopes J. in his directions said: “ If she set fire to the furze thinking 
she had a right to do so, that would not be a criminal offence.” 

Watkins v. Major > was an action arising out of an information 
laid for trespass in pursuit of game under section 30 of 1 & 2 Wm. 4, 
c. 32. The appellant argued.a claim of right (which was iH founded) 
to shoot the game. Lindley J. in his judgment on appeal said *: 

“We think that the claim of right was not set up as a frivolous 
pretext to escape conviction. ... This under ordinary circum- 
stances would suffice to render a conviction for any criminal 
offence improper; for it is well established that the justices 
Se T es ce eae Dono ees UB in answer to 
a criminal charge brought before them: see Paley on Convictions, 
pp. 47 and 137 etc.” 


The conviction was upheld on the ground that the charge brought 
was really civil, but the availability of the defence of a claim of 


38 (1800) Rum. and R. 1 CCR. 168. 

2% 39 Geo. 111, c. 37—“ An Act for amending certain defects in law respecting 
offences committed on the high seas.” 

30 Le. with 9 Geo. 1, c. 22: (Black Act.) 

31 (1879) 14 Cox C.C. 327. : 

32 (1875) L.R. 10 CP. 662. 33 At p. 665. 
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right, even if mistaken, was not questioned in relation to criminal 
matters. 

In Rutter ** a conviction under section 20 of the Malicious Damage 
Act 1861 for having cut and destroyed certain trees, the property of 
the prisoners landlord, was quashed. The accused had argued that 
he believed he was entitled to do what he liked with the trees on the 
termination of his tenancy as he had planted them himeedf. The 
prosecution argued on the appeal “ that even supposing the prisoner 
did believe the trees were his own and he was entitled to-do what he 
liked with them, ignorance of the law was no excuse (R. v. Twose). 
Mr. Justice Channell said that in the particular circumstances of this 
case the court thought the conviction must be quashed. The jury in 
this case had found the prisoner guilty, but added that he had done 
what he did in ignorance. The Chairman of quarter sessions declined 
to accept that verdict, and had again summed up the case to the jury, 
who eventually found the prisoner guilty but pat Socnences him 
to mercy. ` 

EE R SPE E th E EE T aes 
had intended to negative malice. Presumably the court had no doubt 
er 
would have been a proper basis for acquittal.** 


Ignorance and mistake 

Although these two terms are generally used interchangeably there 
are differences between them which may be important in seeking to 
modify the widely accepted rule. 

Ignorance will often lead to mistake as where an unknown law 
prohibits a course of conduct that one is pursuing in the belief that 
it is lawful. Here the actor mistakenly ‘believes his conduct lawful 
because he is ignorant of the law. On the other hand mistake of-law 
may occur independently and without ignorance, as where a course 
of conduct is pursued which is believed to be lawful, but which is 
declared unlawful ex post facto. Ignorance of the law may also exist 
without mistake. Thus a person may fail to consider whether his 
conduct is lawful or unlawful In such a case it could not strictly be 
said that he mistakenly believed his conduct lawful since he had no 
belief either way. 

Ignorance in this last sense is unusual and in the generality of 
cases it can properly be said that the actor mistakenly believed 
lawful what was in fact unlawful. However, in the two cases where 
ignorance was directly in issue** the judges clearly thought that 
ignorance, at least in circumstances where it was impossible to know 
the law, ought to excuse. 


34 (1908) 25 TLR. 73 CCA. 

35 See also Tinkler (1859) 1 F. & F. 513. pees: ballet in right: to: taks: achild 
out of custody (Abduction under 9 Geo. 4 c. 31, s. 20). 

36 Burns v. Nowell and Baley, ante pp. 650-651. 
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The time has come to reconsider the application of the maxim to 
both ignorance and mistake. It became entrenched in the criminal 
law in a period when the criminal trial was being developed and as 
yet incapable of dealing with the accused’s knowledge and beliefs 
in the absence of his evidence. There is now no difficulty in receiving 
evidence of ignorance or mistake and if the effect of that evidence 
is to make the conduct blameless it ought to exculpate. 

Not every case of ignorance or mistake will necessarily be blame- 
less, Where ignorance is argued it is necessary to inquire whether 
that ignorance is merely an avoidance of knowledge, and where 
mistake is in issue it is material to consider whether the mistake ought 
to have been avoided, or was “ negligent ” mistake. 

Where ignorance is merely the result of a failure to inquire into or 
to attempt to understand the law, it ought not to excuse. Similarly 
where the mistake as to the law is made without demonstrable 
negligence on the part of the actor he ought to be excused. 

A rule such as that proposed, that is, that only non-negligent 
mistake or ignorance -will excuse, appears to meet the requirements 
of a just rule well within the capacities of a modern trial to apply. 
It would answer the objection of Selden, to the defence of mistake of 
law—“ peo hea everyman. all plead, and no mien con toll how to 
confute him.” *7 


2 MISTAKE OF Fact 


It is largely the resuk of modern developments in the criminal trial 
that mistake of fact has become acceptable to the courts as an excuse 
for otherwise criminal conduct. ‘ 

In the early peciod proof of the existence in the accused of the 
Tequisite mens rea to make his conduct culpable, was generally of 
little significance. He was presumed to have intended the results he 
brought about, and, as he was not entitled to give evidence, it was a 
presumption that was very difficult to rebut. This disability prevented 
a wide range of defences or excuses that a defendant might have, 
from getting before the court. Such matters as self-defence, duress, 
necessity, accident and mistake where the facts were generally 
peculiarly within the defendant’s own knowledge were difficult to put 
pat balk The defendant could not say: “I did not intend” 

or “I was compelled ” in order to rebut the adverse presumption. 

Early attempts were made to meet this difficulty using the principle 
of non-imputability. 


Non-imputability 


. Even though an accused might not give evidence of self-defence, 
duress and so on, he could nevertheless point to some parts of the 
evidence that showed that the act was really not his act, or was not 
a prohibited act at all. If there were some evidence of compulsion 


37 Table Talk, Law. 
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he could argue that what seemed his act was really the result of the 
compulsion and was, therefore, not imputable to him. If evidence of 
an attack against which the defendant was defending himself was 
before the court, he could argue his entitlement in law to defend 
himself, so that the ostensible assault was no assault at all. - 

In a similar way, accident, necessity and mistake could be dealt 
with by the court while stil preserving the presumption of intention, 
that presumption requiring rebuttal only when the conduct was shown 
as imputable to the accused. 

The abandonment of tho presmpnon oi iitention en ee: 
duction of the right to give evidence have made the principle of 
non-imputability less significant in the modern period. It survives 
most strongly ìn the law of durcas and elements: of the principle can 
be seen in some of the cases on mistake. 

The principle that a mistake to be exculpatory must be reasonable 
can be traced to the-earlier form of trial. An early jury, without 
direct evidence from the accused, needed the test of reasonableness 
to assist them in deciding whether.a mistake had in fact been made. 

In modern trials it may be necessary to redevelop non-imputability 
where mistake is argued and the offence is one where a mental state of 
leas degree than intention is required.’ - 

Where intenGonal consequences mist: be Ihowa -or specie intent 
is necessary as to some element of the offence then mistake can be 
directly related to that mental element. So, in larceny, the intent per- 
manently to deprive the owner of his property could not be shown 
where the actor by reason of mistake had some ‘other intention ‘or no 
mental state qua that element at all. 

However the great bulk of offences’ do not require proof ‘of 
intention. In some recklessness or negligence ‘is sufficient while in 
SE ee eather SE S pe 


Mistake and recklessness | - ` 

Recklessness as to the prohibited consequences requires that the 
actor must have adverted to the possibility of those consequences 
coming about and, further, that he must have been negligem in acting 
to produce them. 

‘It is this second aspect of recklessness that we are concerned with 
in many ordinary social activities. Thus we accept the risk a surgeon 
takes in undertaking an operation that may result in the death of the 

Recklessness has been described as advertent negligence so 
as to include both aspects. 

Since negligence is generally conceived as non-advertent, the use 
of the expression “advertent negligence” is confusing. It is more 
satisfactory to examine the non-negligent conduct as unconnected 
to the foresight of consequences but related to the question whether 
a prohibited act has resulted at all. In the example of the surgeon, 
his non-negligent conduct has not brought about an actus that is reus 
even if the result is the death of a human being. 
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We can then describe recklessness as advertence to the possibility 
of prohibited consequences. The consequences are prohibited only 
where due care is not exercised, the activity is socially undesirable 
or there is negligence, 

Mistake in reckless offences will therefore operate to negative 
either or both of these aspects. The surgeon may mistakenly believe 
that no risk of death is involved in his activity, or he may recognise 
such a risk but use all due care to avoid it. 

We can thus consider offences where general intent is required, 
and mistake is argued, as requiring evidence of negligence in the 
general sense outlined above before the prohibited consequence can 
be imputed to the accused. 

The series of cases exemplified by Church ** illustrate the import- 
ance of relating questions of mistake to the kind of mens rea necessary 
for the offence charged. On a charge of murder, where general intent 
is necessary, Church’s mistake in beHeving he was dealing with a 
cadaver was Clearly negligent and so the actus reus of murder was 
imputable to him. His mistake, however, negligent or not, also 
prevented his adverting to the possibility of the prohibited result 
coming about. He could not, therefore, be found guilty of murder 
where recklessness at least was necessary. The position is otherwise 
where the offence charged does not require advertence, as in man- 
slaughter, or where the intent to kill or cause grievous bodily harm 
constitutes the actus reus of the crime, as in murder. 

This latter is well Hlustrated in Shorty and Others.” Here, one of 
the three accused had battered the victim and believed him dead. 
The other two then assisted in the disposal in a sewer of the supposed 
corpse. The victim died of drowning. Tredgold J. held that Shorty 
could not be convicted of murder ‘ “because there was a genuine, if 
inadequately founded, belief that the deceased was dead.” “° 

The accused had “ admitted an intention to assault and apparently 
to an extent. which would prevent any interference by the deceased 
in future” “* and this intention grievously to injure was sufficient for 
attempted murder. The mistake went only to the actus reus of murder, 
ie. that a human being was being dealt with in the subsequent 
drowning. 

A similar result was reached by the court in Khandu“ where, 
after an attempt to kill his father-in-law, which the accused believed 
had succeeded, Khandu set fire to a hut in which the supposed corpse 
was lying. He was found guiky of attempted murder. 

On the other hand the Judicial Committee of the Privy Council 
took a different view of similar facts in Thabo Meli and Others.” 
The Committee was not referred to Shorty or Khandu and said: 


38 [1966] 1 Q.B. 59. 

3% [1950] S.R. 280, 

40 At p. 281. 

41 At p. 281, per Tredgold J. 
42 (1890) L.L.R. 15 Bomb. 194. 
43 [1954] 1 AD ER. 373. 
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“ There appears to be no case, either in South Africa or England, or 
for that matter dsewhere,. which resembles the present.” ** The 
accused in this case had attempted to kill the victim and, believing 
him dead threw the body over a cliff’ He died of exposure. 
Their Lordships held that it was not possible “ to divide up one series 
of acts.” “ There is no doubt that the accused set out to do all these 
acts in order to achieve their plan and as part of their plan.” “ The 
evidence was, however, of two plans. “It is established by evidence, 
which was believed and which is apparently credible, that there was a 
preconceived plot on the part of the four accused to bring the 
deceased man to a hut and there to kill him, and then to fake an 
accident, so that the accused should escape the penalty for their 
act:” * ~— 

What was involved in this case was not an attempt “to divide up 
one series of acts” but to distinguish two series of acts. The mistaken 
belief that the object being dealt with in the later assaults was a 
cadaver makes it impossible to impute the actus reus of murder to 
the accused. 

Church’s case,’ which adopts much of the argument in Thabo Meli 
was, however, an appeal against a conviction for manslaughter. The 
accused had been acquitted on the murder count. The trial judge 
had given directions on manslaughter by criminal negligence, under 
provocation and arising from an unlawful act causing death. On 
criminal negligence he used the test of “utter recklessness” which 
was more appropriate to the mental state necessary. for murder, but 
in the context of this case he made it clear that what he was referring 
to was the accused’s culpable negligence in failing to confirm that 
the victim was indeed dead before he threw the body in the river. 
“What steps ‘did he take to find out whether she was alive or dead? 
He seems to have.made no attempt, according to him, to find out 
whether she was breathing or not. He seems to have made no attempt 
to.feel whether her heart was beating... . You have then nothing left 
but his bare unsupported statement: ‘I thought she was dead.’” ** 

In the circumstances of this case the jury were clearly entitled to 
find that the accused’s mistake, if it occurred at all, was negligently 
made and so did not exculpate him. ` 

The Gonfimilig ‘act principle wis Eivin on Ma aspect OF the 
Sas a ee ee oa ee ees 
causing death.‘* 

44 Per Lord Reid at p. 374. 
45° Ibid. 
4s Per Lord Reid at p. 373 (italics added). 

47 Ante. 
4t Ibid. quoted by Edmund Davies J. at p. 68. 
4° The continuing act doctrine has been variously applied. See for 
Ramsay [1967] N-ZL.R. 1005, 1014 and Masilela and Another [1968] (2) SA. 


558 (A.D.). The role was narrowly construed in the former case and in the latter 
tt became a causal doctrine. The injuries were sald to be “a direct contributory 





' cause” of a later death from monoxide poisoning. 2 
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The question in all these cases was whether the accused could have 
intended or been reckless as to the death of a victim who, he believed, 
was already dead. The effect of mistake on the mens rea was exten- 
sively dealt with but little attention was paid to the effect of mistake 
on the imputing of the actus reus to the accused. This led the courts 
into the artificialities of the continuous act doctrine in the face of 
direct evidence of discontinuity. In each case a conviction for man- 
slaughter or attempted murder was available simply on the basis that 
the mistake was negligently made. 


Mistake and negligence 

Offences of negligence are distinguished from intentional and reck- 
less crimes because the actor may be culpable even though he did not 
advert to the consequences of his conduct, if he ought to have 
considered them and they are prohibited. 

Where an actor’s mind is affected by mistake, it is necessary to 
consider the effect of that mistake. It may have prevented his 
advertence to the consequences. Even if his mistake has prevented 
advertence we have still to inquire whether it was negligent to have 
made the mistake. 

The evidence as to the making of a mistake will often be difficult 
to assess. The trial judge in Church, for example, suggested that the 
defendant’s mistaken belief rested only on “his bare unsupported 
statement: ‘I thought she was dead.’”*° In some other cases the 
belief may weil have been justified in the circumstances,*? 

Given, however, that there is evidence of mistake, it is still 
necessary to consider the circumstances that led to such a mistake. 
If it is clear that, objectively considered, the mistake ought not to 
have been made, it is submitted that the mistake will not excuse in 
negligence offences. This test is, in many ways, similar to the 
“reasonable mistake” doctrine that the courts have applied to all 
offences. It is really applicable only to offences where a mental state 
less than intentional is required and then only in the limited sense 
that “reasonable” means “non-negligent.” There may well be 
circumstances in which a jury will accept that it is not negligent to 
hold an unreasonable belief." 


Statutory defences 


Some defences provided by Statute provide for non-negligent 
mistake in the sense outlined. It is a defence under section 19 of the 
Sexual Offences Act 1956 if the accused believed the girl he abducted 
was “of the age of 18 or over” and had “reasonable cause for that 


50 Quoted by Edmund Davies J. at p. 68 of the report, supra. 

#1 For example in Khandu and Ramsay (vide supra) medical evidence supported 
the defendants’ amertions that they believed their victims dead at the carller stage. 
53 For example cases of primitive superstition and uncouth opinion might show 
{nstances of unreasonable but non-negligent error. 


VoL. 39 (6) 2 
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belief.” The second part of this defence could well be put in the form 
“ was he negligent in making a mistake as to her age?” 

Similar provisions have been introduced in other Statutes providing 
a defence of non-negligent mistake.” 
Mistake and statutory offences 

Aithough some statutory offences provide for the defence of non- 
negligent mistake, while others require mens rea, there is a large 
group of offences where the actor is held strictly liable. In such 
offences mistake can only affect the actus reus of the crime unless 
some element of negligence or recklessness is introduced.’ 

The courts seem inclined to read negligence into statutory offences 
in such circumstances. So in Sweet v. Parsley * Lord Reid," after 
considering the injustice that might develop from the use of the 
principle of strict liability in “ serious offences,” examined two 
possible modifications of strict liability : 

“ Parliament has not infrequently transferred the onus as regards 
mens rea to the accused, so that, once the facts are 
proved, he must convince the jury that, on the of 
probabilities, he is innocent of any criminal intention. . . . The 
other method: would be in effect to substitute in appropriate 
classes of cases gross negligence for mens rea in the sense, 
as the mental dement to constitute the crime. It would 
be much easier to infer that Parliament must have meent that 
gross negligence would be the necessary mental element than to 
infer that Parliament intended to create an absolute offence.” 


non-existence.” 

This latter approach is, with respect, very much to be preferred. 
The importation of negligence into statutory offences may be justified 
on other grounds, but it is mot necessary to resolve the problems 
presented by mistake in cases of strict responsibility. Here mistake 


SS EE 

53 The Trades Descriptions Act 1968 provided by s. 24 that as to a number of 
offences it is a defence to prove (f) that the commision of the offence was duc 
(inter alia) to a mistake or accident and (H) that the defendant “ took all reasonable 
precautions and exercised 


s4 [1969] 1 All ER. 347. 
5s At p. 351. 
5s At p. 363. 
57 [1941] 67 CLR. 536. 
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affects the imputation of the actus reus to the accused in the same 
way that evidence of duress may prevent the act from being “ his 
act.” Evidence of bare mistake may not be enough, and the court 
may require that the evidence intended to raise the issue of mistake 
shows that the mistake was not negligently made, ie. non-negligent 
mistake, 


Mistake as to the elements of a crime 


There are very few offences in which it is possible to say that the 
actus reus consists of a single element as to which a specified state 
of mind is necessary for conviction. The description of murder as 
“when a man of sound memory and of the age of discretion unlaw- 
fully kills any reasonable creature in being, and under the King’s 
Peace, with malice aforethought, either express or implied by the law, 
the death taking place within a year and a day,” ** illustrates the 
complex character of that crime. . 

Again, all offences are not of the same order, in that, in some 
offences the prohibition goes to the consequences of conduct while 
in others it relates to the circumstances or the conduct itself. It is not 
the consequences of rape or assault, for example, that are prohibited 
but the carnal connection with the non-consenting victim in the one 
case, and the intentional putting in fear in the other. i 

Where the offence involves the intentional, reckless, or negligent 
bringing about of a further consequence, mistake generally has the 
effect of making that consequence unintended, non-reckless or 
non-negligent. Eca 

Mistake may, however, go to one of the circumstances of the crime 
irrespective of the effect on the actors mind as it relates to the 
consequences. This is particularly so where the consequences are 
irrelevant, but is also significant in such offences as murder and 
manslaughter. Mistake in homicide may relate to the “reasonable 
creature,” as in the supernatural cases “°; to the existence of a “ being,” 
as in the early abortion cases *° and possibly in heart ions; 
the victim being under the King’s peace; whether the death will 
occur within a year and a day, and to many matters within the 
concept of “ malice aforethought.” 

We are not, therefore, always able to ask simply whether mistake 
prevented advertance to consequences or whether it was negligent to 
have brought such consequences about. It is necessary in a great many 
cases to inquire whether the actor’s mistake prevented his advertance 
to the existence of some circumstance—such as the existence 
or non-existence of a consenting mind in a rape victim, or the 
existence of a current marriage in bigamy. 

ss ussell on Crime, 12th ed., p. 465. 


Quoted in R 
59 See Willams, “ Homicide and the Supernatural ” (1949) 65 L.Q.R. 491. 
$0 Poulton (1832) C. & P. 329. On an indictment against a mother for the murder 
of her child, Littledale J. told the fury “ the being born must mean that the whole 
body is brought into the world, and it is not suficient that the child respires in the 
progress of the birth.” 
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Mistake as to the object in homicide 


It is necessary in murder that the actor should have adverted to the 
consequences of his conduct, that is, that he should have foreseen 
the certainty or probability of the death of a human being. Mistake 
may prevent his foreseeing such a consequence as where he mistakenly 
believes his conduct is harmless yet is aware that he is dealing with 
a human being. In other cases he may give no thought to consequences 
because he is labouring under a mistake as to some ulterior matter 
which prevents his advertance. This is the case where the actor shoots 
at an object which he mistakenly believes is an animal but which is in 
fact a human, or attempts to dispose of a supposed corpse which is 
in fact not dead. 

Murder is, however, a crime of either intention or recklessness. In 
reckless murder it is not enough to look to the effect of mistake on 
the mental state of the actor. His conduct may be intended and result 
in the death of a human being and yet not be culpable. Mistake may 
negative negligence in the conduct. So, if the actor adverts to but is 
mistaken about the nature of the object as when he perceives it to be 
a dead body, a ghost or a changeling we can say that he did not 
intend the prohibited result that flows from his assault, but we 
cannot so readily say that he was not reckless or negligent as to those 

uences. : 

Professor Glanville Williams in his paper on “Homicide and the 
Supernatural ” * speaks of murder as requiring “ an intention to kill 
a human being,” * and since intention is required “ Any mistake that 
negatives this intention negatives the crime.” ® Murder, however, is 
not a crime of specific intent, and recklessness as to the death of a 
human being is ail that is required. Indeed, it is probably exceptional 
for the Crown case to rest fairly and squarely on proof of intended 
killing. 

In reckless murder the mental state of the actor may not be 
affected by mistake in so far as he adverts to the probable death of a 
human being and yet it may negative the negligence aspect of the 
crime. Thus the surgeon may not be mistaken as to the probability 
of the death of his patient, yet may mistakenly apply a fatal remedy. 
His mistake as to this element may be exculpatory if non-negligent. 

The need to separate the two aspects of reckless offences is 
illustrated in circumstances such as those in Church’s case. Even 
though it could be shown that there was gross negligence in the 
accused’s neglect to confirm that the object he was dealing with was 
a cadaver, yet his mistake nevertheless prevented his adverting to the 
possibility of killing the victim. 

The primary question for the jury, whether the murder charge is 
founded on intentional or reckless killing, is whether the mistaken 


ooon m 
61 (1949) 65 L.Q.R. 491. 
62 At p. 494. 
63 Ibid. 
4 Supra. 
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belief prevented advertance to the real state of affairs, not whether it 
prevented the actor’s intending the prohibited consequences. 

Failing clear direction on this element of the crime, there is a risk 
that a jury, having heard evidence relevant to the “negligence” 
aspect of “reckless” murder may well transfer their belief that the 
making of the mistake was grossly negligent into their consideration 
of the question whether the accused adverted to the consequences. 
This is especially so when the jury are directed that the mistake must 
be reasonable. The unreasonable failure to consider carefully whether 
the victim in Church was alive or dead might readily be considered 
by a jury to make the mistake that prevented advertance ‘unreasonable. 


Mistake as to consequences and mistake as to an element 


When an actor is mistaken as to the existence or character of some 
essential element of the actus reus it will commonly have the con- 
sequential effect of preventing his adverting to the results of his 
conduct. So, in Church the accused’s mistake about the nature of the 
object he was dealing with prevented his adverting to the probability 
that death could result from his conduct. It is therefore necessary 
to divide the whole transaction so that the question whether there 
is mistake as to the existence of a necessary element can be 
considered independently of the question whether that mistake 
has had the effect of preventing the actor from foreseeing 
the prohibited consequences. Equally where the evidence suggests 
ignorance of some fact its effect may be to prevent advertence to con- 
sequences. On one view of the evidence in Church as summarised 
by Edmund Davies J.** the accused was merely ignorant whether the 
victim was alive or dead. 5 

There are many offences, however, in which knowledge by the 
accused of the existence or nature of some element of the actus reus 
may be indifferent to his guilt. This is probably the case, for example, 
on a charge of burglary where the accused is ignorant whether the 
premises comprise a dwelling-house or not. His ignorance of this 
matter could be said to prevent his having averted to an essential 
element of the crime yet it may have no effect on his culpability. 
Equally, it is arguable, that, even if he positively, though mistakenly, 
believed that the premises were not a dwelling-house it would not 
affect the question.‘* 


Mistake affecting ulterior intention 

Since the actus reus of some offences includes either an ulterior 
intention in the actor, as in the traditional forms of larceny and 
burglary, or a requirement that a specified state of mind should 





ss Willams, Criminal Law, The General Part, p. 196, sees dangers in holding that 
some clements of serious crimes can be matters of 
J. C. Smith in 76 L.Q.R. 98, quoted in WIlliams at p. 197. 
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exist in the victim, as in rape, mistake may negative such ulterior 
mental states. 
We have already seen that a mistake of law may have the effect 





«7 Ante, p. 649. ` : i 

es See Sporotto (1970) 7i S.R.(N.8.W.) 334. The decision in Morgan [1975] 

2 All E.R. 347,' perhaps because it concerns a 
that ft is necessary in charges of ra 


LAW AND THE STUDY OF SOCIAL CONTROL 
IN SMALL-SCALE SOCIETIES * 


STUDIES of the ways in which order is maintained and disputes are 
settled in small-scale societies1 may be placed in two classes: one 
formed of work which finds a theoretical basis in western juris- 
prudence; and another of that which disregards, or even explicitly 
rejects, this source of ‘inspiration. Work falling into the first category 
can be traced back as far as Maine,’ and has continued to appear 
ever since; but doubts about the value of this line of attack can be 
detected in Malinowski’s writings of the 1920s and a strong body of 
scholarship has since developed which owes little to, and is in places 
openly critical of, work in the “legal” tradition. The growth of these 
diverging streams of research is probably familiar to most anthro- 
pologists; but less so to English lawyers who have generally shown 
very little interest in the study of small-scale societies, possibly because 
they have felt that experience in.such unfamiliar surroundings could 
Offer little of value from the point of view of domestic research. I 
believe that this lack of enthusiasm is no longer justified, particularly 
at a moment when the accepted scopes of legal scholarship is seen to 
extend beyond the exposition and cziticism of doctrine. Accordingly, 
this article will survey briefly two directions along which the study 
of social control in small-scale societies has developed, and in doing 
so it will argue that those studies which owe least to the jurisprudence 
of common law and civil law countries have been the more successful 
and, perhaps unexpectedly, have more to offer us in -the pursuit of 
domestic legal research. - 


I 
An initial link between anthropological studies of social control and 
legal theory was ‘formed through the work of Maine.’ A lawyer, 
primarily concerned with the origins of the English legal system 
and influenced by contemporary evolutionary ideas, he turned for 
his insights to those societies elsewhere in the world which seemed 
to represent earlier stages along the same line of development. His 
studies were thus unashamedly “law centred,” being rooted in the 
desire to know more about the development of this particular 
institution of his own society, surrounding which a considerable body 


2 Ancient Law (London, 1861); Vilage-Communities in the East and West; nx 
lectures deltvered at Oxford (London, 1871). 
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of theory had already developed. Subsequently, the very label 
whereby studies in this area became known—“ primitive law ”— 
indicates the close association with jurisprudence which was 
maintained. 

Later on, as other societies came to be studied for their own sake 
rather than as an adjunct to the study of our own legal development, 
the assumption that “law” ought to be one of the categories of 
investigation was not immediately challenged. Early theorists of 
social anthropology certainly did not hesitate to treat law as one of 
the compartments into which their subject should properly be divided. 
Furthermore, the definitions of law which they formulated for 
cross-cultural purposes showed a strong instifutional bias and close 
compatibility with western legal systems. Rules, courts and organised 
force—those conventional hallmarks of our own arrangements— 
tended always to be prominent. Radcliffe-Brown, for example, wrote 
of law as“. .. the maintenance or establishment of social order, 
within a territorial framework, by the organised exercise of coercive 
authority through the use, or possibility of use of physical force.” * 
Similarly, Evans-Pritchard identified law with a situation where there 
is some “authority with power to adjudicate” and to “enforce a 
verdict.” + - UAE 

Attempts at reaching a definition of law suitable for cross-cultural 
purposes continue to be made, and persist in containing components 
primarily applicable to our own system. Those of Hoebel and Pospisil 
are prominent among them. Hoebel (apparently against Llewellyn’s 
better judgment) * committed himself to’the view that “. .. for work- 
ing putposes law may be defined in these terms: A social norm is 
legal if its neglect or infraction is regularly met, in threat or in fact, 
by the application of physical force by an individual or group possess- 
ing the socially recognized privilege of so acting.” * Pospisil sees law 
as “principles abstracted from legal decisions” and insists that a 
decision must have four essential “attributes” if it is to be con- 
sidered legal: authority, intention of universal application; obligatio; 
and sanction.’ Such attempts generated a large and rather arid litera- 
ture which there is no need to'consider further here; but its existence 
is important for our purposes in that it reveals a continuing deter- 
mination to accommodate these studies within the framework of legal 
theory. nate te ; s 

Even where no explicit attempt at definition is' made, propositions 
repeatedly crop up in works of legal anthropology (again, the term 
itself is significant) which betray the influence of western legal theory. 
An example is provided by Fallers’ conclusion that law is only 
present where there is some person or body with power to adjudicate 

3 Preface to African Political Systems. Eds. Fortes and Evans-Pritchard (Oxford, 
1949), p. xiv. 4 The Nuer (Oxford, 1940), p. 162. 

5 Hoebel had apparently wanted to include a general definition of law in The 
Cheyenne Way, but Llewellyn opposed this; see, Twining, Karl Llewellyn and the 
Realist Movement (1973), p. 178 


“6 The Law of Primitive Man (Cambe. Mass., 1954), p. 28. 
1 Anthropology of Law (New York, 1971), pp. 39-96. 
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from a third party standpoint, in contrast with the situation where 
peacemakers intervene in some other capacity (e.g. as mediators 
or go-betweens).* The same could be said of Koch’s ethnocentric 
insistence that dispute settlement must necessarily be problematic 
under any circumstances where you do not have a third party acting 
in a mediatory or adjudicatory role.’ 


The difficulties which these theoretical perspectives present for 
the study of social control in most small-scale ‘societies quickly 
became clear as early research revealed a frequent absence of close 
linguistic, conceptual and institutional counterparts to what we have 
come to associate with law in our own. The differences involved 
emerge if we consider the normative base of these societies. As a 
basis for everyday life in any social group there must necessarily 
be some assumptions shared among the members as to what con- 
stitute acceptable and unacceptable forms of conduct. In the absence 
of such expectations, enabling A to predict how B should behave in 
familiar circumstances, and how A’s own actions will be received, 
social life simply could not exist. But research soon showed that in 
many societies this normative base was not clearly conceptualised 
or articulated, and that some peoples found it difficult to think and 
talk in terms of norms at all.’* In other societies, although people 
certainly thought and spoke clearly in normative terms and even had 
rough linguistic counterparts for the term “ law,”"? there was rarely 
a separate class of “legal rules,” distinguished in function and 
organisation from other types of norms in quite the, way that this 
category is within our own. Rules of polite behaviour, ideal standards 
enjoying token approval but seldom achieved in practice, and 
generally accepted rules taken most seriously in the event of a 
quarrel, tended to coexist in terms of indigenous classification. As 
Bohannan has put it, in small-scale societies norms are seldom 
i. . especially organized for jural purposes.” * Thus, our point of 
departure in a clearly defined corpus of legal rules could provide 
little help in the study of these groups. 

Obstacles of a similar nature confront cross-cultural use of our 
adjudicatory model in the study of agencies of dispute settlement. In 


3 Law without Precedent (Chicago), 1969, pp. 13-17. 
bridge, 





, 1955). 
12 Justice and Judgment among the Tiv (London, 1957, p. $8. Seo also Comaroft 
and Roberts, “The Invocation of Norms in Dispute Settlement: the Tswana Case,” 


mekgwa are not sharply distinguished in the way that this translation would suggest, 
and the phrase is seen by Tswana to embrace all kinds of normative material ranging 
from rules of polite behaviour to the Tswana equivalent of legislation. 
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almost all societies, including those of nomadic hunters and gatherers," 
meeting and talking is seen as a way of resolving some disputes; but 
the comparison cannot necessarily be taken further than that. Even 
where settlement-directed discussion is an approved and dominant 
means of resolving a dispute, it must not be assumed that the mode 
of settlement employed in our courts is necessarily followed. In 
stateless societies, for example, there may well be no one recognised 
as competent to hand down a decision to disputants from a third- 
party standpoint, let alone enforce that decision once it has been 
made. Thus, third-parties are typically limited to acting as go- 
betweens, transmitting messages from one disputant to another; or as 
mediators, actively coaxing the parties towards a settlement, but 
still without the power to resolve the matter by decision. Even in 
the case of those relatively few centralised States where the most 
“courtlike” institutions have been observed, and adjudicatory pro- 
cedures are followed, there. is seldom much distinction between 
legal and political processes, or evidence of the clear relationship 
between rule and outcome which is seen ideally to characterise our 
dispute settlement process. Most important, perhaps, is the fact that 
even where judicial institutions are found they do not always enjoy 
the unchallenged pre-eminence in the business of dispute settlement 
which our courts claim and manage: to exercise.. Fighting and other 
forms of self-help, resort to supernatural agencies, the use of shaming 
and ridicule, or the unilateral withdrawal of essential forms of 
co-operation may all constitute equally approved and effectiye means 
of handling conflict. . 

The emphasis which Radcliffe-Brown and others have placed upon 
organised force and the role of enforcement agencies can also lead 
to misunderstandings so far.as many of these.societies are concerned. 
It has its clearest application in those centralised States which are 
headed by a ruler with the equivalent of military or police powers 
at his disposal. Outside a society of this type it may be highly mis- 
leading to see force as the ultimate incentive towards compliance with 
socially accepted rules. In many acephalous communities the most 
dreaded and effective sanction in the face of sustained anti-social 
behaviour is withdrawal by other members of the society from 
social contact and the withholding of essential forms of economic 
co-operation 4; quite the reverse of what we commonly understand 
as coercive force. 

Underlying these specific obstacles to the cross-cultural use of a 
“legal” model, the basis for the sharpest contrast between such 
societies and our own lies in the differentiated character of our legal 
system, existing as i does as a discrete and specialised sub-system 


13 See for example Marshall, “ Sharing, Talking and Giving; Relief of Social 
Tensions among Kung Bushmen ” %1) Ixi Africa p. 231; Turnbull, Wayward 
Savants (New York, 1965). 

14 A writer to make this point oarly was Malinowakl; Crime and Custom in Savage 
Society (London, 1926). It has since been repeatedly emphasised in other ethnographic 


accounts. 
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having to do exclusively with matters which we identify as “ legal.” 
Despite the wide range of organisational forms which may be found 
in small-scale societies, the mechanisms for maintaining continuity 
and handling disputes tend to be almost universally directly embedded 
in everyday life, unsupported by a differentiated legal system. Even 
in the large Central and Southern African kingdoms, with govern- 
mental institutions superficially like our own, clear isolation of legal 
institutions is not entirely duplicated. 


It does not necessarily follow from the fact that a scholar has 
formulated an ethnocentric definition of law that he will allow this to 
colour his understanding of the concepts, institutions and processes of 
the society he is observing. This point is neatly illustrated by Evans- 
Pritchard’s work among the Nuer. Having formulated his definition, 
he at once conceded that “ [ijn a strict sense Nuer have no law,” 
stopped worrying about this, and went on to describe very success- 
fully how these people nonetheless managed to live a relatively 
ordered social life and handle instances of conflict when these arose. 
All too frequently, however, the ill-effects which a grounding in 
western legal theory may have are readily apparent in empirical 
studies. The precise manner in which jural influences obtrude varies 
very much from one study to another, but three: recurring picat 
may be identified. 

The first of these is inherent in the effort to isolate “legal” 
data for separate examination which is characteristic of law-centred 
studies. Given the nature of social control institutions in small-scale 
societies such works must necessarily involve ultimately unsatis- 
factory efforts to extract differentiated legal material from an 
undifferentiated mass of data found in the society concerned. Apart 
from the fact that the material chosen for extraction must suffer in 
the process of being cast in a differentiated form (a problem con- 
sidered further below), ‘the overall value of the study is almost 
inevitably diminished through one type of control institution being 
investigated in isolation from others of potentially equal importance 
to which its operations are intimately related. The works of anthro- 
pologists in which this difficulty is present are too numerous to 
list. It would scarcely be inaccurate to say that any report from a 
small-scale society containing the word “law ” in its title falls within 
the class. 

The second difficulty relates to the distortion which takes place 
when the material chosen for exposition is compressed into a “ legal ” 
mould. Here the most common forms of distortion involve investing 
undifferentiated normative data with attributes of legal rules and 
impressing a firmly “ judicial ” character upon all forms of third-party 
intervention in disputes. Again, possible examples are very numerous, 
but two well known works of legal anthropology, Schapera’s A 
Handbook of Tswana Law and Custom, and Pospisil’s Kapauku 


15 The Nuer (Oxford, 1940), p. 162. 16 London, 1938. 
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Papuans and their Law™ may be taken as illustration. The title of 
Schapera’s book accurately conveys the flavour of the contents. These 
consist. of inventories of recorded rules, organised and presented in 
categories corresponding closely to those of a common law or civil 
law system. The assumption is made throughout that this normative 
material bears the characteristics of legal rules, and that individual 
norms will be effective to determine the outcome -of disputes in which. 
they are invoked. Pospisil also presents a catalogue of rules, although 
much care is taken to place these in indigenous categories. But, in 
defining law as “principles extracted from judicial decisions” he 
insists that these rules operate in a manner corresponding closely 
to that contemplated in the more formalistic accounts-of the English 
judicial system. To sustain this argument he is obliged to force the 
Kapauku “ bigman” into a rigid judicial mould. However, judging by 
Pospisil’s own case data and from accounts of similar Papuan com- 
munities, it is hard to avoid the conclusion that his presentation of 
the “ bigman ” in a judicial role owes more to Pospisil’s preconceived 
ideas about the nature of law than to the realities of the Kapauku 
dispute settlement process.'* The overall result of this approach is 
represented by a corpus of work in which the “law” of a given 
society is seen as an affair of rules and-courts, the rules being stated 
or assumed to operate in the same manner as those of common law 
or civil law systems and fitted within an organisational framework 
similarly derived.’* It.is fair to say that work by anthropologists in 
this tradition is becoming rare, but it does continue to appear.?° 
Finally, we should note in this context that. the influence of legal 
theory has not been confined to studies which havé directly to do with 
the ways in which order is maintained and disputes are settled. Legal 
concepts have also been freely used, for example, in the course of 
efforts to understand and describe the social institution of marriage. 
Sometimes this borrowing has been on’ a conscious level as with 
Leach’s advocacy of the “ bundle of rights” approach to marriage.? 
But other anthropologists have unconsciously introduced jural con- 
cepts in trying to define marriage in terms of compliance with 
recognised ceremonial procedures.” This latter tendency is so wide- 
spread and illustrates so clearly how western legal concepts can be 


11 New Haven, 1958; see also Anthropology of Law (New York. 1971). 
18 Not content with offering this cheractecisation of the Kapauko 5 blgman © 





19 Jt must also be pointed out in this context that the highly praised work of 
Llewellyn and Hoebel (The Cheyenne Way (1941)) and that of Gluckman (The 
Judicial Process among the Barotse (1955)) has a distinctly “ jural ” flavour. These 


were “ fudged.” 

29 e.g. Gokischmidt, Sebei Law (Berkelsy, 1967); Myburgh, in Hammond-Tooke 
(od) The Bantu speaking Peoples of Southern Africa (London, 1974). 

31 “ Polyandry, Inheritance and -ths- Definition of Marriage” (1955) LV Man, 
182-186. 33 e.g. Fischer, “ Polyandry ” (1952) XLVI Int-Arch.Ethnog, p. 106. 
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unconsciously and damagingly imported in ee indigenous 
data, that it is worth considering in some detail here. 

In our society an approved form of mating, marriage, is clearly 
and rather rigidly distinguished from other forms of relationship which 
enjoy lesser degrees of acceptance.” Participation in the approved 
form has important consequences so far as the support rights of the 
parties are concerned, their property rights should the relationship 
break down, the affiliation of children, and the devolution of pro- 
perty upon subsequent generations. Marriage is distinguished from 
other forms of union by the procedures associated with its formation. 
Visits to civil or religious specialists, in the course of which prescribed 
ceremonies are undertaken, operate to confer “ validity ” on marriage. 
Failure to undertake these visits means that there can be no 
marriage, even though the parties may behave towards each other and 
third parties in a manner indistinguishable from couples who have 
done so. 

In most small-scale societies, approved and disapproved forms of 
mating are also distinguished and have different consequences. In 
some of them the formation of approved relationships is similarly 
attended by elaborate formalities: ceremonial visitations; resort to 
religious specialists; the slaughter of livestock; feasting and transfers 
of property. Further, informants are often able to quote norms to the 
effect that these formalities should be undertaken by those getting 
married. But it is dangerous to assume from that alone that com- 
pliance with these formalities constitutes an essential element in 
validity. To do so is to take for granted that the validity of marriage 
is seen in the society concerned to lie in- compliance with these 
formalities and that the norms associated with them operate in the 
same way as legal norms are seen to operate in a western legal system. 
Nevertheless, this jump has frequently been made, both by anthro- 
pologists * and by lawyers.** I have shown elsewhere that this link 
between validity and compliance with ceremonial procedures, which 
is undeniably part of our own folk system, is not shared by all other 
societies, and demonstrated the misunderstandings that may arise if 
such an assumption is made.?* 

Similarly, ethnocentric assumptions may also be imported easily 
into the study of property relations in other societies. Such assump- 
tions have been made particularly readily in connection with the 
a ee 


£. Fischer, see note 22 above; Schapera in A Handbook of Tswana Law and 
Gurion (Oxford, 1938), pp. 131-132; and in Married Life in an African Tribe (1940), 
p. 40. 


P as ee. Cotran, Kenya, I: The Law of Marriage and Divorce (London, 1968). In 


Ae a ee ruracio has been paid; 
At 

ae “ The Kgatla Marriage: Concepts of Validity,” a paper delivered at the 
Seminar “ New Directions in African Family 

September 1974. Published in Roberts (ed), Law and the Family in Africa (Tho 
Hague, in press). 
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manner in which property devolves across the generations. In most 
societies of which reports are available some arrangement is noted 
whereby items of property considered valuable by the members are 
passed on from one generation to another. In our society this process 
has come to be associated with the incident of death to such an 
extent that devolution taking place at this particular crisis is classified 
separately from devolution arising at other stages in the developmental 
cycle of the family.” Thus in English law the legal category of 

“inheritance” or “ succession to property” is solely concerned with 
the passing of property on death,?* whether in accordance with written 
instructions deft by the deceased, or in accordance with general rules 
formulated to govern devolution where such directions are absent or 
considered inappropriate. 

This mode of classification has been adopted by most lawyers and 
some anthropologists in their descriptions of devolution in other 
societies,** generally without any attempt to justify its suitability in 
the context of the society concerned. Yet it is dear from numerous 

ic accounts that in some societies very important instances 
of devolution take place on occasions other than that of death; and in 
some cases elaborate efforts are made to steer property devolution 
away from this incident in the developmental cycle of the group.?° 
Where this is the case, fragmented treatment of different stages in the 
devolutionary process can distort is real nature. In particular, it may 
conceal the processual element which property devolution has in many 
societies and hide the links which the process may have with different 
stages in the developmental cycle of social groupings.” Here again 
the widespread use of this distinction between devolution on death and 
on other occasions seems derived from western jurisprudence rather 
than from indigenous ideas and behaviour. 


At this point it is worth pausing to consider the work which lawyers 
have done in small-scale societies. Despite the extensive borrowings 


which anthropologists have made from jurisprudence, lawyers them- 
selves have done relatively little research in this area, and what they 





has involved lawyers in major exertions towards dissociating the passing of property 
from the incident of death. 

28 See, for example, the content and arrangement of such works es: Mellows, The 
Law of Succession (London, 1970); Hughee-Parry, The Low of Succesmon, 6th ed. 


1972). 
3° Schapera, A Handbook of Tswana Law and Custom; Cotran, Kenya II; the Law 
of Succession (Vol. 2 in the Restatement of African Law Series) (London, 1969); 
Kludre, Ewe Law of Property (Vol. 6 in the same series). 
30 eg. Gulliver, “The Arusha Family” in Gray and Gulliver (eds.), The Family 


31 Roberts and Comaroff, “ Chiefly Decisions and the Devolution of Property in a 
Tswana Chisfdom ” in Cohen and Shack (eds.), Festschrift for I. Schapera (London 
(forthcoming)). 
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have done has attracted criticism rather than praise? Like those 
anthropologists whose work we have just considered, their interests 
have predictably been “daw-centred ” and they have rarely made 
much effort to adjust their theoretical perspectives when moving 
outside the systems within which they were trained. A typical 
theoretical position appears clearly in the following passage where 
Allott identifies the lawyer’s objectives in small-scale societies **: 
“The anthropologist seeks to show the scene al ar of 
customary rules, and how they fit into the structure viour, 
The aim of legal research is narrow, to record those rules of 
custom or usage which are either enforced in the courts, or are 
of a kind which the courts would enforce. Appreciation of the 
part which these rules play in the social structure is therefore 
irrelevant, or at most only needed as background knowledge, or 
for the better elucidation of the meaning of these rules.” 


As others have pointed out,‘ this view of the academic lawyer’s 
role is a narrow and unfashionable one, which increasingly few people 
would admit to putting into practice in the study of our own system. 
Nevertheless, it is capable of being sustained within that system, 
because of the clear differentiation of legal data which retain an 
internal coherence, even in isolation from other features of the larger 
system within which it operates. But it cannot be followed in societies 
which lack “courts” and “rules,” as lawyers understand them, 
without yielding a false picture of indigenous institutions and 
procedures. 

The limitations of this kind of epproach are revealed in nearly all 
the empirical studies undertaken by lawyers in small-scale societies, 
Fow of them acknowledge, let alone satisfactorily resolve, the problems 
inherent in the undifferentiated character of the data they are trying 
to handle. This appears most conspicuously in the reports prepared 
under the auspices of the Restatement of African Law Project of the 
School of Oriental and African Studies, University of London.** The 
central aim of this Project was to “record the customary law” of 
those traditional African societies which survived within modem 


British African territories, was a movement traditional 
agencies more closely into the national legal concerned. 
This objective made it necessary for those a national system to mow 
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African states and to prepare “restatements” of this material.” 
Although the authors of the Project note the need to develop “ suitable 
categories of analysis and description,” there is no indication in the 
published reports that this vital step has been undertaken. The reports 
of the Project consist largely of inventories of rules purporting to 
constitute the “ customary law” of each society investigated. But the 
process whereby these rules, extracted from undifferentiated normative 
data, were selected for inclusion is not explicit. Nor is much 
explanation offered of how they actually work in the societies 
concerned. The reader is left with the impression, presumably shared 
by those who prepared the restatements, that they operate in the 
same way as Tules of English law are conventionally seen to operate; 
as determining the outcome of disputes arising within the area of 
behaviour to which they apply. Further, the categories within which 
these rules are organised are those of English law." While these 
categories may in some respects be suitable, this cannot be taken for 
granted, as it is in the restatements. 

The work of ths Restatement Project may be an extreme example 
in the sense that efforts are made to organise normative material in a 
rigid rule-by-rule formet. But it is entirely representative in that it 
exhibits openly the assumption underlying a whole tradition of 
scholarship by lawyers: that material found in these societies is 
susceptible to the forms of analysis employed by lawyers within their 
own system. Many works have appeared in the last two decades, 
particularly in Africa, which assume that “ customary law” can be 
treated in this way. Such works continue to be published, and in terms 
of legal scholarship some are of very high quality,** but they are all 
flawed by an underlying assumption that the material they are 
dealing with can safely be submitted to those forms of analysis 
which lawyers use upon Engtish law. This assumption, as some 
anthropologists have conclusively shown,” can seldom be made. 

It is clear, therefore, that central criticisms which have been made 
of lawyers’ work in small-scale societies are justified. They have 
misunderstood other people’s institutions of social control through 
adhering to preconceptions they have formed about their own, and 
they have tried to transform undifferentiated normative data into legal 
rules, organising these within categories derived from a common law 


a DD. Ta ha to Cotran, Kenya I: The Law of Marriage and Divorce 


Ui R ha bret agi that a one ofthe obiectis at tho Project waa to provido 
specialists working with tho national legal system with same knowledge of customary 
courts, 





Basotho Society (Oxford, 1976). 39 See pp. 673-676 below. 
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or civil law model.*° But, while these criticisms are fair, it is important 
to remember that they can be made (as we have seen) with equal 
force of a significant number of anthropologists, who must have much 
greater difficulty in explaining why such mistakes should have been 
made. Unlike the lawyer, an anthropologist is professionally concerned 
with other people’s institutions and procedures and is made aware 
at an early stage in his training that his understanding of these is liable 
to distortion by preconceptions acquired in his own society. The 
lawyer, on the other hand, is trained within and expected to work as 
an official of, a specialised sub-system of his own society. His training 
is specifically directed towards forming modes of thought and habits 
of work adjusted to that system; and nothing in that training 
encourages him to distance himself from it. He even communicates 
with his fellow specialists through a language which lay members of 
his own society find hard to penetrate. Such a background necessarily 
places great difficulties in the way of reliable observation of alien 
systems of social control. In this light the difficulties of lawyers’ early 
research efforts are perhaps the more understandable.*! 


0 


Parallel to these jaw-centred studies, a quite distinct line of 
research developed which derived very little of its impetus from legal 
theory. Its growth can be seen as a response to those early empirical 
studies which described societies lacking any obvious governmental 
organisation, court-like institutions or agencies capable of carrying 
out a police function; but which nonetheless managed to survive. 
Such reports, raising fundamental questions as to how societies of 
this kind held together, suggested the need for a much broader view 
of problems of order, continuity and conflict than can be seen in those 
we have so far considered. What secured the order and regularity in 
everyday life which the reports revealed? How were quarrels resolved 
if there were no policemen and judges? 

The origins of research addressed to these problems can be traced 
back at least to Malinowski’s famous work on the Trobriand Islanders, 
Crime and Custom in Savage Society.“ In the Trobriands he found 
communities where there were no “courts and constables,” but in 
which order was nonetheless successfully maintained. Malinowski 
attributed this success to the complex network of reciprocal economic 


4¢ Criticims which focus on the inadequacy of the lawyer’s research strategies 
in these societies, while damaging, seem less central; see, for example, Twining, The 


anthropologists such as Turner, Bafley, Berndt and Gulliver, which represented the 
most from a lawcentred frame, were only just beginning to appear 
J. 4 London, 1926. 
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obligations by which one Trobriander was bound to another.“ 
Undoubtedly, what he identified and emphasised there constitutes an 
important, though partial, element of social control in any society; 
but the special significance of his work from the point of view of legal 
anthropology lay in his recognition that it was necessary to break 
away from the concepts and institutions of western legal systems if 
the control mechanisms operating in other kinds of society were to be 
adequately understood. In a slightly later work, Malinowski sum- 
marised his position es follows: “In such primitive communities I 
personally believe that law ought to be defined by function and not by 
form, that is we ought to see what are the arrangements, the socio- 
logical realities, the cultural mechanisms which act for the enforcement 
of law.” “ Although Malinowski uses the term “law ” here, he seems 
to employ it so widely as to embrace all modes of social control. His 
response is, therefore, that while our legal institutions have no direct 
counterparts in some societies, their functions in maintaining con- 
tinuity and handling conflict have to be performed somehow in all of 
them. The range of mechanisms by which these are performed 
(irrespective of their institutional nature) should thus define the 
universe of research. . 

For those scholars who chose to absorb the implications of 
Malinowski’s work, both theoretical perspectives and research stra- 
tegies had to change, “Native” concepts and categories acquired 
central importance if unfamiliar institutional arrangements were to be 
properly understood. While a clear recognition of the dangers 
inherent in fitting the features of the society under observation, 
consciously or unconsciously, into a conceptual and institutional 
framework derived from one to which the observer belonged is 
implicit in his writing, Malinowski does not state this expressly. It 
was left to Bohannan to discuss these problems explicitly, in the 
context of the study of social control, in his book Justice and Judg- 
ment among the Tiv. There he warned against the anthropologist 
allowing preconceptions about law in his own society to colour his 
description of what he saw in the society under investigation, and also 
stressed the need for this description to contain an account of the 
way in which the members of that society themselves understood and 
explained what they said and did (“ the folk system ”). Any analytical 
frame subsequently constructed for the purposes of comparison (“ the 
analytical system”) should, as far as possible,“* constitute a neutral 
model, not derived directly from any one society. In this way, the 
anthropologist could guard against the danger “. . . that he will change 
one of the folk systems of his own society into an analytical system, 


43 Seo specially pp. 9-27. 
44 “Introduction ” to Hogbin, Law and Order in Polynesia (London, 1934). 





analytical 
standing a Primitive Society,” [1964] American Philosophical Quarterly; MacIntyre, 
“Is understanding compatible with believing it? ” in Hick (ed.), Falth and 
the Philosophers (London, 1964). 
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and give it wider application than its merit and usefulness allow.” 4 
While there are difficulties with Bohannan’s position, and his elabora- 
tion of it has been the subject of criticism by other anthropologists,“* 
the simple point he makes about being careful of one’s own pre- 
conceptions when trying to understand other people’s ideas and 
institutions seems hard to dispute, and fundamental to the tradition 
of research we are now considering. 

Following Malinowski there appeared a range of studies concerned 
with problems of order and conflict, rather than that segment of the 
subject that could be identified with the “legal” (significantly, the 
word “law” is rarely used in many of these works). At first such 
studies were rare,‘* but they became increasingly numerous in the 
19503 and 1960s when the now classic works of Turner,” Bailey,*? 
Berndt "° and Gulliver * appeared. The precise focus of these investi- 
gations has been extremely varied, beyond the shared escape from the 
constraints of legal scholarship. They have ranged over such diverse 
matters as: processes of socialisation ‘; the control implications of 
witchcraft and sorcery practices °°; the handling of disputes through 
armed combat ** and the competitive exchange of goods "7; and the 
Management of quarrels generated in the course of struggles for 
political leadership.** Even those dealing with dispute settlement 
processes of a relatively court-like nature, pushed out far beyond 
conventional legal studies. Instead of assuming the presence of some 
judicial figure in the context of a dispute, they went about investigating 
the diversé roles which intervening parties, including such figures as 
go-betweens and mediators, actually performed. As a result rough 
typologies of the different kinds of third party intervention began to 
be constructed.** At the same time there was a re-appraisal of the 
part which rules actually played in different processes of dispute 
settlement. It was soon demonstrated that they seldom operate as sole 
determinants of an outcome, and studies went on to explore the other 
criteria which, in a given society, are likely to influence the solution 
of a dispute.*° 


47 Justice and Judgment among the Tiv, p. 5. 

48 e.g. Moore, “ Law and Anthropology,” in Stegel (ed.) [1969] Biennial Review 
of Anthropology, pp. 265-267. This issue has also been the subject of 
debate between Bohannan himself and Gluckman, see for example, Bohannan’s 
Preface to the 2nd ed. of Justice and Judgment among the Tiv (1968); Glockman’s 
“ Reappraisal” in the 2nd ed. of The Judicial Process among the Barotse (1967). 

49 Witchcraft, Oracles and Magic among the Azande (Oxford, 1937). 

50 Schism and Continuity in an African Society , 1957). 
seg Caste and Nation (Manchester, 1960); Stratagems and Spolls (Oxford, 
1 

53 Berndt, Excess and Restraint: Social Control among a New Guinea Mountain 
People (Chicago, 1962). 

§3 Social Control in an African Soctety (London, 1963); Neighbours and Networks 


(Berkeley, 1971). 54 Seo note 52, 55 See note 49. 
58 Koch, War and Peace in Jalemo (Cambridge, Mass., 1974). 
57 Young, Fighting with Food (Cambridge, 1971). 58 Seo note 50. 


s» Gulliver, ‘‘ Case Studies of Law in Non-Western Societies,” in Nader (ed.), Law 
in Culture and Soctety (1969); Koch, War and Peace in Jalemo; Abel, “ A Com- 
parative Theory of Dispute Institutions In Soclety,” (Winter, 1973) Law and Society 
Review. 6° e.g. Gulliver, Social Control in an African Soctety, Chapter 10. 
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Two features shared by most of these works now seem of great 
The first was that they treated the instance of dispute as 

an integral and inevitable part of the life of the community within 
which it occurred. It was not some pathological event, or capable of 
being neatly excised for individual scrutiny. It followed from such 
a perspective that where a dispute was investigated, the inquiry was 
not limited to the narrow-“ slice” represented by proceedings before 


pursuing a particular quarrel; the ways in which he recruited support; 
the manner in which he chose the agency before which he brought 
the dispute for settlement; and the tactics he adopted before that 
agency.“ One feature which was stressed again and again was the 
strong element of compromise which tended to be present in any 
given outcome and which gave the dispute settlement process a 
“ bargaining” flavour markedly different from the “zero-sum game” 
of win-or-lose adjudication under the common law model. 


I 


Against this background it becomes possible to assess what lessons 
research conducted by anthropologists in small-scale societies may 
have for domestic legal scholarship. Hitherto the feeling among 
re ge aa AN a ee a 
$1 Llewellyn and Hoebel had, of course, preceded these scholars in stressing the 
need for a wide-ranging look at disputes: soo The Cheyenne Way at Chapter IL 
62 e.g. Tumer, op. cit. Gulliver, Neighbours and Networks, passin. 
63 eg. Turner, pasim; Gulliver, passim. t4 Ibid. 
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lawyers has been fairly described by Twining as one of “. . . wide- 
spread scepticism about the relevance of the study of preliterate 
communities to the jurisprudence of modern industrial societies.” ** 
So far as jurisprudentially inspired research (considered in the first 
part of this article) is concerned, this scepticism still seems entirely 
justified. Such research merely repeated, upon subject-matter quite 
unsuited to them, modes of analysis which had been exhaustively 
developed within our own system. 

At first sight, those studies which have departed from a legal frame 
are even less satisfying to the lawyer because of their unfamiliar 
subject-matter and theoretical perspectives; and they must remain of 
remote interest so iong as the main focus of legal research is upon 
matters of doctrine—what the rules are and how they function in 
Telation to one another. But today the accepted scope of research by 
lawyers, even in British law schools, is much wider and scholars are 
no longer content with an introspective mode of analysis which simply 
“, . . identifies, organises and criticises the rules by means of criteria 
proper to the legal system.” ** Thus, efforts are now being made to 
examine legal data according to criteria that are external to the legal 
system itself. Once the lawyer tries to take up a vantage point that 
will enable him to look at the legal system from the outside, he is 
placed in a position very similar to one who wishes to examine some 
alien system of social control. His existing perspectives and tools of 
analysis are appropriate only for work within the legal system. If he 
is to move around outside, he must explicitly choose other ones, or 
else be exposed to the danger which Bohannan warns against of 
according some element of his own folk system “. . . wider application 
than its merit and usefulness allow.” * The lawyer undertaking socio- 
legal work in his own society has thus to learn the same methodo- 
logical lessons as the anthropologist who went to work abroad, and 
the latter’s experience along the way can help him to avoid the 
worst pitfalls, f 

Beyond offering the lawyer perspectives and technical skills 
which enable him to examine the legal sub-system from outside its 
boundaries, these works by anthropologists may help to remind him 
about features of his own system which legal research has been prone 
to overlook. One such aspect lies in the fact that despite the dominance 
and authority that the legai system has come to acquire here, it con- 
stitutes only one of a set of co-existing and i mechanisms 
of social control For this reason, the foundations of order in this 
society cannot be understood by contemplating the legal system in 
isolation. Nor can they be secured by simply reinforcing the legal 
system itself, whatever the sentimental utterances of some senior legal 
specialists and politicians might lead us to believe. 

$5 Karl Llewellyn and the Realist Movement (London, 1973), p. 167. 

s6 Abel, Review article, “ Law Books and Books about Law,” [1973] 26 Stanford 
Law Review 175. 

7 Bohannan, op. ctt., p. 5. 
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On another level, an important feature of our system is recalled by 
those anthropologists who have looked beyond the familiar judicial 
model in exploring modes of dispute settlement. In our society the 
ultimately authoritative mode of settlement is by a judge, intervening 
as an impartial umpire to resolve a dispute through rule-based, 
win-or-lose decision; and legal research has hitherto focused almost 
exclusively upon this narrow segment of the settlement process to the 
neglect of all the rest. Yet relatively few disputes end up before a 
judge. Most are resolved at an earlier stage, through bilateral 
negotiation carried out by the parties themselves, or through some 
form of extra-judicial third party intervention.*t Even once a dispute 
has got into the hands of legal specialists, the odds are that it will 
still be resolved short of adjudication. But this whole undergrowth 
of the dispute settlement process remains virtually unconsidered, once 
you get outside administrative tribunals and some agencies established 
by professional, commercial and industrial bodies. This is true even 
of those informal processes of settlement that are pursued daily in the 
chambers of barristers and in solicitors’ offices. The structure of these 
latter processes is of great interest when they are compared with 
formal adjudication, as in most instances there is no one in a bridging 
position capable of playing even a mediatory role. Rather, the two 
sides, represented by their legal advisers, feel their way towards a 
settlement entirely without the help of neutral intervention. In equally 
sharp contrast to the outcomes of adjudication, the settlements 
reached through these processes typically contain a strong element 
of compromise whereby nether party entirely wins or loses. The 
peaceful co-existence of these very different processes with formal 
adjudication within a single system is in itself of great interest. They 
deserve to be thoroughly explored. If lawyers are to do so, they will 
have to follow anthropologists in considering a much larger slice of 
the dispute settlement process than they have hitherto been prepared 
to undertake, and further take up the tools of research that anthro- 
pologists and other social scientists have developed, including that 
of participant observation. 

The academic lawyer’s tendency to focus on judicial behaviour has 
obscured another important area of action in legal processes, that of 
the individual who is himself subject to the legal system, whether or 
not as a disputant. All members of society spend a good deal of time 
ordering their affairs to suit themselves within the context that the 
law provides. This is not a habit confined to the entrepreneur who 
does not want to pay tax, or to the professional criminal who is 
anxious to pursue his calling as far as possible beyond the reach of 
the law. This activity is going on all the time; it is simply heightened 
in the context of a dispute. Yet we have spent very little time studying 
peu eN ie a be Sse a ee ee 


43 Some figures are given in Phillips and Hawkins, “Some Economic Aspects 
of the Settlement Process: A Study of Personal Injury Claims,” (1976) 39 MLR. 
497, 499. 
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the law from the users angle.” We know almost nothing of how 
laymen see legal rules and believe them to operate. Similarly, we rarely 
consider dispute processes from the litigant’s perspective: what his 
goals are; the successive choices he has to make in relation to these 
as a dispute matures; the kinds of agency which may be approached 
in search of a settlement; and the tactics which may be pursued 
before such agencies. The emphasis of such research, which anthro- 
pologists have effectively pioneered, is therefore away from the legal 
system itself and towards the people who have to use it. 

Research along the lines suggested in the previous paragraph, under 
which the centre of interest is “on people interacting and not on a 
formalised legal system,” 1° also offers the possibility of finding answers 
to some large and important questions which lawyers have long been 
interested in, but which traditional modes of legal analysis cannot in 
their nature address. Only when we begin to consider the ways in 
which users of the legal system see that system and go about ordering 
their affairs in relation to it can we get at fundamental problems 
touching the relationship between Jaw and actual human behaviour. 
This perspective can thus help to provide answers to such questions 
as: Why do people obey rules? Under what circumstances do rules 
acquire, retain or lose social acceptance? Apart from the theoretical 
interest of such questions, statutory innovation and creative judicial 
activity must remain haphazard exercises until we know more about 
the answers to them. 

SIMON ROBERTS* 

** But a movement in this direction is apparent in research which is now appear- 
Ing: eg. Fuller, Elston and Murch, “ Judicial Hearings of Undefended Divorce 
Petitions " (1975) 38 M.L.R. 609-640; Mack, “Full-time Major Criminals and the 
Courts.” (1976) 39 M.L.R. 241-267; abo the article by Phillips and Hawkins cited in 

70 Nader and Yngvesson, “ On Studying the Ethnography of Law and Its Conso- 
quences,” in Honigmann (ed.), Handbook of Social and Cultural Anthropology 


1973, 
* LL.B., Ph.D., Lecturer in Law, London School of Economics and Political Science. 


VARIATION, WAIVER AND ESTOPPEL—A 
RE-APPRAISAL 


INTRODUCTION 


Tue aim of this article is to examine the recent case law on the 
subject of post-contractual representations and to suggest a more 
rational basis for their analysis than has hitherto been adopted. A 
post-contractual representation, in this context, means a representa- 
tion made, either by words or conduct, by one party to the other, 
after the contract has been made. This may take place whilst the 
contract is still executory or after a breach has occarred, but the 
legal effect of the representation will be different depending upon 
which of these two categories it falls into. There has been consider- 
able confusion as to the possible legal effects of post-contractual 
representations and as to the requirements necessary before such 
effects are operative.! This confusion has been highlighted by the 
three decisions which are discussed later in this article.” We propose 
to consider the legal effect of representations made by one party to 
a contract to the other that certain rights or remedies arising under 
the contract will not be enforced against the party to whom the 
representation is made. 

At common law, such a representation may have effect as a simple 
variation or a rescission of the old contract followed by the making 
of a new one? The fine distinction between these two concepts is 
material where written evidence is required for the formal validity 
of the contract,‘ but is immaterial in so far as both require considera- 
tion.’ In the absence of consideration, such a representation may still 
have effect at common Jaw as a waiver, although there is confusion 
as to whether it then binds both parties or just the representor and 
as to whether it is absolute or temporary in effect.* Equity’s attempt 

1 e.g. is the effect of the representation such as to create a waiver, a forebearance 
or a variation? See Treitel, The Law of Contract (3rd ed.), pp. 86 et seq., and seo 


New York [1917] 2 KB. 473, infra. This confused situation should be 
the comparatively clear position that arises in the case of pre-contractual represanta- 


McCuthis [1971] N.Z.L.R. 58. 
3 Panchaud Frères S.A. v. Etablissements General Grain Co. [1970] 1 Lloyds Rep. 


2 Stead v. Dawber (1839) 10 A. & E. 57; cf. United Dominions Corp. (Jamaica) 
Ltd. v. Shoucair [1969] 1 A.C. 340. 

4 See Treitel, op. cit. p. 90. 

5 Fenner V. Blake [1900] 1 Q.B. 427. ® See Trettel, op. cit. p. 92. 
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to deal with the problem of absence of consideration in such situations 
has been to develop the doctrine of equitable or promissory estoppel.’ 
Neither the precise requirements nor the effect of the doctrine appear 
to be settled. The overall picture is thus confusing and confused. 

There are two main reasons for this confusion. First, no clear 
distinction seems to have been drawn in the cases between repre- 
sentations made whilst the contract is still executory (termed in this 
article “ pre-breach representations ”) and representation made after 
a breach has occurred (termed in this article “post-breach repre- 
sentations ”). This distinction is vital because the effects of the 
representation in the two situations are entirely different. In the case 
of pre-breach representations, their purported effect is to alter the 
obligations arising under the contract, whilst the effect of a post- 
breach representation is to alter the already established remedial 
consequences of the breach. As the effects of the representations are 
thus different, so too should the requirements necessary before the 
representations can be said to have any effect be different. The 
second source of confusion seems to be a terminological one, in that 
both pre- and post-breach representations seem to go under the 
generic name of “ waives.” 

The term “waiver” is a troublesome term in the law of contract. 
It is used with different meanings and there are, therefore, necessarily 
conflicting judicial statements as to its requisites.* When members of 
the Bench take issue with each other on the correct meaning of the 
term ° it is, perhaps, because the different legal effects of a waiver 
have not been kept clear. It is possible to isolate the following 
meanings for the term ?°: 

1, An agreement for sufficient consideration, made as part of or 
in substitution for an obligation previously made and still unper- 
formed, which provides for a performance different from or substituted 
for that to which the parties were bound and entitled by their original 
obligation. This is sometimes called an accord and has the effect 
of a variation of the original contract. 

T Hughes v. Metropolitan Railway Co. (1871) 2 App.Cas. 439; Central London 
Property Trust Lid. v. High Trees House Ltd. [1947] K.B. 130; Tool Metal Manu- 
facturing Co. Ltd. v. Tungsten Electric Co, Ltd. [1955] 2 All E.R. 657; and se 
Cheshire and Fifoot (1947) 63 L.Q.R. 283; Wilson (1951) 67 L.Q.R. 330; 

(1953) 15 M.L.R. 1; Sheridan (1953) 15 M.L.R. 325; Bennlon (1954) 16 ML.R. 441; 
Gordon [1963] C.L.J. 222; Wilson [1965] CLJ. To Jackson (1965) 81 L.Q.R. 84, 
223. We are here concerned with estoppel in the contractual context. Outside that 
context, for example in relation to the establishment of property rights, there may 
well be a need for an independent discretionary remedy, as suggested 

Duncanson in (1976) 39 M.L.R. 268. However, tt is difficult to see how this principle 
cord Operate except, where: He- estoppel. has a: non contrita]: fanction,:-see; Pons, 
wat Panchaud Frères S-A. V. Etablissements General Grain Co. [1970] 1 Lloyd’s Rep. 


® See the discussion by Wootten J. in Wilson v. Kingsgate Mining Industries [1973] 
2 N.S.W.L.R. 713, 728-733, and by the members of the House of Lords in Banning 
v. Wright [1972] 1 WLR. 972. 

10 See also Ewart, Waiver Distributed; J. W. Brunyate, Limitation of Actions in 
Equity, Chap. VI; Cheshire and Fifoot (1947) 63 L.Q.R. 283; Staljar (1957) 35 Can. 
Bar Rev. 485. 
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2. A promise or permission express or implied, unsupported by 
consideration, to excuse performance of an obligation not due at 
the time when the promise is made. This is sometimes called 
forbearance," 

3. A promise or permission express or implied, supported only by 
action in reliance thereon, to excuse performance in the future of a 
term of the contract. This is applicable to terms which are still to 
be performed and the promise may be binding in equity though 
unsupported by consideration. 

4. A promise by each party to a contract to the other, made after 
both parties are in breach, that certain rights or certain obligations 
are to be varied, or not to be enforced against the other.’* This 
“waiver” is supported by consideration in that each party gives up 
his rights against the other under the original contract. 

5. A promise express or implied, made without consideration, to 
give up a defence which has already arisen or to be liable in spite 
of an excuse which has already freed the promisor, and where, 
therefore, there can be no promissory estoppel of the sort mentioned 
in 3 above." The effect of this waiver is that the representor is 
deprived of all remedies or defences (whichever is appropriate) under 
the contract. 

6. An election whereby a party who has a choice of several rights 
or remedies adopts one and thereby destroys all right to the others. 
In the event of certain breaches of contract taking place, the innocent 
party may have a choice of remedies. He may repudiate the contract 
and sue for damages or he may elect to treat the breach as non- 
repudiatory, affirm the contract, and content himself with the remedy 
of damages. Once he has elected for damages rather than repudiation, 
he cannot normally change his mind.‘ The basis of this rule seems 
to be that, where a party injured by a breach definitely manifests 
a choice of a remedy available to him in the place of some other 
alternative remedy, such a manifestation will bar an action for the 
latter remedy. The reason for this is the injustice that would result 


5, although the Alberta Supreme Court held, in Mitchell & Jewell Ltd. v- Canadian 
in this 
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It will be noted that the first three types of waiver arise prior 
to breach or performance of a contractual obligation; the last three 
types arise after breach or performance. Thus, the first three types 
of waiver can, in the true sense, be said to effect a variation of the 
obligations undertaken in the contract. The other three types cannot 
and will only be material in relation to any remedies that may be 
sought after breach. The terminological confusion resulting from 
calling all six types “ waiver” has not only disguised the distinction 
between pre-breach and post-breach representations but has also 
contributed to the failure to discuss the extent to which the require- 
ment of consideration can and should be dispensed with in a situation 
arising from a post-contractual representation.’* Obviously, the extent 
to which this is possible will depend upon the purported effect of the 
representation, which in turn depends upon whether it is made before 
or after a breach has occurred. 

The purpose of this article is therefore threefold. First, to illustrate 
how the terminological wrangling in the courts is self-defeating and 
disguises the real dichotomy between pre- and post-breach repre- 
sentations, Second, to suggest a new analytical basis for the recent 
decisions in this area, and third, to suggest a possible solution to the 
real problem of the circumstances in which a variation should be 
enforced although unsupported by consideration. 


; PRE-BREACH REPRESENTATIONS 

This type of representation is one made whilst the contract is still 
wholly or partially executory. The effect of such a representation is 
to alter the terms of the contract as originally agreed by the parties. 
In this case, all the requirements of a consensual variation save that 
of consideration ™ must be present. The problems here were high- 
lighted in a recent decision of the House of Lords, that in Woodhouse 
A.C. Israel Cocoa Ltd. S.A. v. Nigerian Produce Marketing Co. Ltd." 

In this case, the appellant English buyers had entered into 14 
contracts with the respondent sellers for the purchase of cocoa. The 
contracts provided for the sale of the cocoa at a price payable in 
Nigerian pounds, but, shortly before the devaluation of sterling, the 
parties, by an exchange of letters involving themselves and the Cocoa 
Association.of London, agreed that the price could be paid in sterling 
in London or Nigerian pounds in Lagos. The sellers subsequently 
withdrew this arrangement and a new arrangement was reached 
whereby the sellers consented to the temporary alternative of pay- 
ment in sterlmg in Lagos. The buyers claimed that the effect of this 


different from estoppel. It required an unequivocal act, made with knowledge of the 
faflure of the other party to comply with his contract. Its basis here seemed to be 
the conduct of the representor rather than injustice caused to the representee. 

16 See the full discussion of the meaning of the term “ watver” tn the context 
of waiver of breaches in Banning v. Wright [1972] 1 W.L.R. 972. 

17 We are excluding from this the case of an accord, i.e. the first type of “ waiver ” 
in our classtfication. - 

18 [1972] A.C. 741; and see (1975) 38 M.L.R. 65 (Atiyah). 
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arrangement was either that of a contractual variation of the money 
of account from Nigerian to sterling pounds or of a representation 
that the sellers had waived Nigerian pounds in favour of pounds 
sterling as the money of account in such a way as to estop them 
from asserting otherwise. Therefore, the buyers claimed to discharge 
the payment of the price by paying one pound sterling for every 
Nigerian pound in the contract price. The sellers claimed that only 
the money of payment had been altered and that the buyers must 

pay so much sterling as was necessary to purchase the quantity of 
Nigerian pounds expressed in the contract price. The House of 
Lords unanimously held for the sellers, rejecting the buyers’ arguments 
both as to variation and as to estoppel. 


(A) Variation (accord) 

Three of their Lordships expressly considered the possibility of a 
variation both in respect of the first arrangement and the substituted 
temporary alternative. As for the first arrangement, Viscount Dilhorne 
found that it varied only the money of payment. Lord Cross found 
that it varied the money of account but both he and Lord Hailsham 
L.C. (who did not state whether the money of payment or the money 
of account was varied) found that there had been a ‘withdrawal of 
the variation with the acquiescence of the buyers. However, surely 
consideration must be necessary both for the first variation and also 
for the withdrawal of that variation since such withdrawal amounts 
either to a further variation or a recission.’* As to the consideration 
supporting the first variation, only Lord Hailsham L.C. expressly 
dealt with this point, stating ?° that the attitude of “a modern court” 
should be that “businessmen know their own business best even 
when they appear to grant an indulgence, and in the present case 
I do not think that there would have been insuperable difficulty in 
spelling out consideration from the earlier correspondence.” Perhaps 
this heralds a new approach to the requirement of consideration in 
commercial cases?! but, applying the traditional approach, Chitty 

23 that consideration for the variation might be found in the 
fact that sterling could have been revalued as against the Nigerian 
pound and that this variation could have been detrimental to the 
buyers. However, this was not, as a matter of economic actuality, 
a possibility, nor was it in the contemplation of the parties. Perhaps 
the most convincing explanation is provided by Lord Salmon * who, 
whilst not expressly discussing variation, remarked that the buyers’ 
agreement to the sellers’ conversion would increase the amount of 
business the sellers would be able to do and hence it might be argued 
that the buyers did confer a benefit upon the sellers by the variation. 
As to the consideration necessary to support the withdrawal of the 
variation, there is no discussion. Lord Hailsham L.C. remarked * 

1% Supra. 20 At pp. 757-758. 


21 See (1975) 38 MLL.R. 65 (Atiyah). 22 Sth suppl to the 23rd éd., pera. 134. 
23 At p. 769. M Atp. 757. 
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that the first variation was binding when accepted, at least until the 
sellers gave reasonable notice to terminate the variation. If this means 
that on the construction of this particular varied term it could be 
withdrawn by reasonable notice, then this must be based on a term 
to be implied into the contract as a result of the variation. If it 
means, on the other hand, that as a matter of law a variation can 
be withdrawn by reasonable notice, then this is not in conformity 
with the existing law?* and is confusing the concept of variation 
with the effect of a representation unsupported by consideration, 
operating as an estoppel. It is, in any event, an open question whether 
the buyers acquiesced in the withdrawal of the variation but their 
Lordships seem unanimous in their view that they did. 

As for the temporary arrangement, Lord Hailsham L.C.** and 
Viscount Dilhorne*’ found that the correspondence referred to the 
money of payment.. Lord Cross accepted ?* that from the buyers’ 
point of view the correspondence could be taken to refer to the money 
of account but he held equally that from the sellers’ point of view 
it referred to the money of payment and that as the parties were 
thus not ad idem there was no variation. Viscount Dilhorne agreed ** 
that if, contrary to his view already expressed, the correspondence 
did refer to the money of account, then there was still no variation 
as the parties were not ad idem, since the final letter from the sellers 
most definitely referred to the money of payment, 

With respect it is submitted that the weakness of the approach 
taken by Viscount Dilhorne and Lord Cross is that although they 
both concluded that the sellers’ letter could not refer to the money of 
account by virtue of the effect “of the first arrangement, there is 
nevertheless a conflict between their interpretation of the first arrange- 
ment and their reasoning consequent upon that interpretation. Lord 
Cross found that because the first arrangement was concerned with 
a variation (subsequently withdrawn) of the money of account, the 
subsequent arrangement must, from the sellers’ viewpoint, only be 
concerned with the money of payment as it was clear that the sellers 
were no longer concerned with the money of account. Viscount 
Dilhorne argued that ‘as the first arrangement was concerned with 
a variation of the money of payment, and that variation had been 
withdrawn, the subsequent arrangement must, from the sellers’ view- 
point, also be concerned with the money of payment because it was 
clear that the sellers were not prepared to concede more than this. 
Both views cannot be right, but whichever view is preferred it is 
difficult to see why those objective criteria of interpretation for 


25 Berry v. Berry [1929] 2 K.B. 316; Cowey V. Liberian Operations [1966] 2 Lloyd's 
Rep. 45. Professor Attyah suggests that this would be no bed thing and that the 


28 At p. 767. 
28 At p. 761, 
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resolving ambiguities in relation to the formation of a contract *° 
should be jettisoned in favour of a highly subjective approach to 
terms amounting to a variation. 


(B) Estoppel 

_All five Law Lords found that the sellers’ representation of their 
willingness to take sterling in Lagos as a temporary alternative could 
not give the buyer any right to insist that the money of account 
should be sterling. Nor could the sellers be estopped from claiming 
that the money of account was Nigerian pounds, even though the 
buyers had so interpreted the representation and given evidence that 
they had relied upon it in this way.?' The unanimous reasoning was 
that a representation must be unambiguous in order to found an 
estoppel and the representation in this case was ambiguous in that it 
could reasonably carry the meanings put upon it either by the sellers 
or the buyers. Viscount Dilhorne and Lord Salmon only state the 
proposition that in order to found an estoppel the representation must 
be clear and unequivocal. The other three Law Lords reason that, 
were the law otherwise, it might be possible for an ambiguous repre- 
sentation, which would be insufficient to give rise to a variation, to 
be effective as a promissory estoppel and thus, for all practical 
purposes, to have the same effect as a variation. 

Lord Cross puts this most clearly ** by stating that a person who 
makes a representation in response to a request for indulgence cannot 
be in a worse position than if the request for indulgence was an 
offer and the granting of it the acceptance of that offer. Therefore, 
before a representation can have the effect of varying the terms of a 
contract through the doctrine of promissory estoppel, the negotiations 
between the representor and the representee must contain all the 
elements of a contract save that of consideration. Hence it is necessary 
that the conduct of the representor and the representee should be 
capable of analysis into the concepts of offer and acceptance and 
there must also be evidence that the parties intended to alter their 
legal relationship. 

Logically, this reasoning should apply to all representations pur- 
porting to alter the terms of a contract. Unfortunately, none of their 


30 Smith v. Packhurst (1742) 3 A. & R. 135; Lloyd v. Lloyd (1837) 2 My. & Cr. 
192; Shore v. Wilson (1842) 9 Cl. & Fin. 355; Pannell v. Mill (1846) 3 C.B. 625; 
Ford v. Beech (1848) 11 Q.B. 852; Brunton v. Dullens (1859) 1 F. & F. 450; Inglis v. 
Buttery (1878) 3 App.Cas, 552; Smith v. Lucas (1881) 18 Ch.D. 531; Mercantile Bank 
of Sydney v. Taylor [1893] A.C. 317; Bank of New Zealand v. Simpson [1900] A.C. 
182; Kinlen v. Ennis U.D.C. [1918] 2 Ir.R. 299; Great Western Railway v. Bristol 
Corporation (1918) 87 L.J.Ch. 414; L.C.C. v. Henry Boot & Sons Ltd. [1959] 1 W.L.R. 
133, 1069. 

31 Lord Haflsham L.C. at pp. 755-758; Viscount Dilhorne at p. 761; Lord 
Pearson at p. 762; Lord Cross at pp. 767-769; Lord Salmon at pp. 770-771. 

a1 At p. 767. 
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Lordships extended his reasoning in this way.” In distinguishing 
those cases in which ambiguous representations by conduct have been 
held to be effective, their Lordships remained victims of their 
terminology. The cases were distinguished as being concerned with 
estoppel by a representation of fact as opposed to promissory 
estoppel. However, it is recognised that a representation of fact made 
by the conduct of one party can constitute the acceptance of an offer 
to enter a contract.** Surely, such a representation by conduct can 
also give rise to an implication that a contract has been varied.** 
Thus, to base the distinction on the difference between representa- 
tions of fact and intent does not seem to accord with their Lordships’ 
own views that a person who makes a request for an indulgence, 
which is granted, must be able to show, before the agreement is 
enforceable, that it is susceptible of analysis into the component parts 
necessary for contractual formation.’’ Their Lordships should have 
distinguished the authorities as being cases where the effect of the 
representation was not intended to alter the legal relations between 
the parties. It is precisely this failure to distinguish the requirements 
of a representation according to its effect rather than according to 
its ‘terminological classification which has produced the conceptual 
difficulties in this area of law. 


PosT-BREACH REPRESENTATIONS 
It has been observed that the true dichotomy is that which arises 
between representations made before performance or breach and 
those made afterwards. What is required in both cases is a greater 
emphasis on the purported effect of a post-contractual representation 





ships Ltd. [1947] A.C. 41; Marquess of Bute v. Barclays Bank Ltd. [1955] 1 Q.B. 
202 per McNair J. at p. 213. 

35 Brogden v. Metropolitan Railway (1877) 2 App.Cas. 666. 
ta cn Alan A Cos Lia: V. El Nasr Export and Import Co. [1972] 2 Q.B. 
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and less emphasis on the terminology with which its effect is 
described. It is just such a terminological disagreement with the judge 
at first instance that led to the somewhat unsatisfactory decision of 
the Court of Appeal in the case of Panchard Frères S.A. v. 
Etablissements General Grain Co.** 

This case concerned a contract for the. sale of a quantity of maize 
cif. Antwerp. The contract provided for shipment during June/ 
July 1965 and also provided that the bill of lading should be con- 
sidered proof of the date of shipment in the absence of evidence to 
the contrary. The sellers tendered a quantity of maize under a bill 
of lading dated July 31, 1965. The date of shipment had been 
incorrectly stated on the bill of lading completed by the shipper 
engaged by the sellers. The correct date appeared on the quality 
certificate issued at the time of shipment. So, the sellers had broken 
the contract by not shipping the goods during the contractual ship- 
ment period. This breach would normally have given the buyers 
a right to repudiate the contract. However, before the goods arrived 
the buyers accepted the shipping documents from the sellers without 
examining them with a sufficient degree of care to discover the 
discrepancy between the dates on the bill of lading and the quality 
certificate, The buyers only discovered the sellers’ breach of contract 
when trying to reject the goods on other insufficient grounds. The 
buyers then argued that they were entitled to reject the goods for 
late shipment. The sellers argued that by accepting the shipping 
documents the buyers had represented, by their conduct, that they 
would not reject the goods. The sellers were not claiming that this 
representation had the effect of altering the terms of the contract, 
for by then a breach had already occurred. The sellers conceded 
that the buyers could still claim damages for late shipment. It was 
the sedlers’ contention that the buyers’ conduct had manifested an 
election for the remedy of damages sufficient to deprive them of the 
Tight to repudiate. 

- The arbitrator upheld the sellers. However, Roskill J. rejected 
their claim.** He heid that the buyers could not have been expected 
to reject the bill of lading with a prima facie correct date on it 
merely because, accompanying it and for a different purpose, was a 
quality certificate with a different date.*° Hence the buyers’ conduct 
did not amount to an unambiguous representation that whatever 
the true facts as to shipment, they would waive their right to reject 
the goods, The ambiguity lay in the shipping documents being unclear 
as to whether there had been late shipment, and hence acceptance 
of the bill of lading was not an unambiguous acceptance of the true 
state of affairs. Roskill J. gave a further reason for his decision in 
that the buyers had not waived the right to reject for late shipment 
because they had not got actual knowledge of the breach. At most 
38 [1970] 1 Lloyd's Rep. 53. 


48 [1969] 2 Lloyd's Rep. 109. 
40 At p. 124. 
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they had constructive notice of it and a notion of constructive notice 
is unknown in commercial law.“ 

The Court of Appeal unanimously reversed Roskill J.’s decision, 
holding that the crucial factor was the effect of the buyers’ conduct 
upon the sellers. As the buyers had, by their conduct, represented 
to the sellers that the contract would not be repudiated, it would 
now be unjust to allow the buyers to depart from this representation.“ 
The court was clearly influenced by the view of the arbitrator, repre- 
senting the opinion of commercial men,“ that the buyers should 
have read the shipping documents carefully and realised that shipment 
had been late and, therefore, must bear the consequences of their 
fault. It is true that if both the bill of lading and the quality certificate 
contained statements of the late shipment then the justice of the 
case would clearly lie against the buyer if he accepted the documents 
without reading them. However, it is less clear that justice is with the 
Se E engaged by the seller, 

falsified the date of shipment in the bill of lading. 
Why Mil Ge Gren ise a ae ie ne 
rather than that in the bill of lading,“ especially since it is an implied 
condition in every cif. contract that a properly dated bill of lading 
shall be procured and tendered? ** Only Cross L.J. seemed to be 
troubled by the point, but he avoids the issue by stating that the 
arbitrator must have considered the point and found strong reasons 
for thinking that the buyers ought to have believed the date in the 
quality certificate rather than the bill of lading. 

A more fundamental criticism of the case relates to the way in 
which the Court of Appeal dealt with the conclusion drawn by 
Roskill J. that the representation, to be effective, must have been 
unambiguous and made with actual knowledge of the facts giving rise 
to the right to reject. The Court of Appeal disagree with Roskill J.’s 
assessment on the ground that the case does not involve “ waiver ” 
strictly so-called. Lord Denning M.R. describes the case as one of 
“estoppel by conduct,” “* the basis of which was the unfairness to 
the representee of any departure from the state of affairs he believed 
to exist as a result of the representation. Winn L.J., whilst main- 
taining that this was not a case of traditional estopped, held that it was 
an example of an “inchoate doctrine—a criterion of what is fair 
conduct between the parties.” ¢’ 

This difference of opinion as to terminology demonstrates the 
unsatisfactory character of the Panchaud Frères decision. There seems 
little purpose in using different terminology. The old doctrine of 





41 Manchester Trust v. Furness [1895] 2 Q.B. 539, 545; Greer v. Downs Supply Co. 
[1927] 2 K.B. 28, 36. 

42 See also Toepfer v. Cremer, The Times, March 14, 1975. 

43 See Lord Denning M.R at p. 58. 

44 See Lord Denning M.R. at p. 55; cf. Kwel Tek Chao v. Britisk Traders and 
Shippers Ltd. [1954] 2 Q.B. 459. 

45 Foreman and Ellams Ltd. v. Blackburn [1928] 2 K.B. 60. 

46 At p. 57, 47 Atp. 59. 
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waiver as enunciated by Roskill J., and the new “ inchoate doctrine” 
as enunciated by the Court of Appeal, are both based on the concept 
of unfairness,‘* or what is just and equitable between the parties. The 
Court of Appeal’s new doctrine will, ipso facto, be applicable in all 
cases where the old doctrine of waiver would have applied, and the 
legal effect of the new doctrine is the same as the old, although it is, 
of course, wider in ambit. Since it would appear that the old concept 
of waiver has been eclipsed by the new, and since the new concept 
embraces the old, why distinguish the old concept from the new on 
the basis of technicalities? The legal consequences are exactly the 
same for both parties whether one requires actual knowledge and 
terms the situation “ waiver” or looks to the unfairness of the case 
and terms it “estoppel by conduct.” This concentration on termin- 
ology disguises the real issue in question, which is the effect that the 
representation is claimed to have and the requirements that must be 
satisfied by the representation before it can be said to have that 
proposed effect. 

The purported effect of the representation in this case is of an 
election of remedies and whether or not this effect is achieved should 
be determined by reference to the requirements for a proper election. 
The crucial question then becomes whether actual knowledge of the 
breach which has occurred, and an unambiguous representation that 
one remedy is to be sought to the exclusion of the others, are necessary 
for an election to take place. The existing authorities seem to indicate 
that acceptance of the goods without an actual knowledge of a breach 
affecting the goods, amounts to an election and a consequent loss of 
the right to reject.” The rights to reject * may be lost by waiver under 
section 11 (1) (a) of the Sale of Goods Act 1893, which requires 
actual knowledge of the facts giving rise to the right to reject or by 
acceptance under section 11 (1) (c); but the right to reject may be lost 
by acceptance where there is no such knowledge. Where the right to 
reject is lost by waiver or acceptance (and in this context waiver really 
seems to mean an election of remedies) the right to damages normally 
survives. A buyer under a cif. contract who takes the documents 
with the knowledge that they are defective loses his right to reject 
the documents. He is further prevented from rejecting the goods 
on the ground of defective documents." If he takes up the documents 
in ignorance of facts giving him the right to reject, he will not be taken 
to have waived his right to reject the documents or the goods" 
although he may still lose his right to reject the goods by acceptance 
of them in ignorance of a breach, by virtue of section 11 (1) (c) of the 
1893 Sale of Goods Act. 

48 Soo notes 14 and 15 supra. = nee: 

49 But see Mitchell & Jewell Lid. x. Canadian Pacific Express (note 15 supra), 

50 It seems that there is a right to reject defective documents under a c.i.f. 
contract and a right to reject defective goods: see Kwei Tek Chao V. British Traders 
and Shippers Ltd. [1954] 2 Q.B. 459. 

51 Shipton, Anderson & Co. v. John Weston & Co. (1922) 10 LLL.R. 762, 


53 Suzuki & Co. v. Burgett and Newsam (1921y 8 LLL.R. 495; (1922) 10 LLL.R. 
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Although in some cases actual knowledge may not be necessary 
for an election to take place, the court should look to the broader 
issue of the justice of the case. This would have several consequences. 
First, any ambiguity in the representation resulting from the conduct 
of the representee should entitle the representor to argue that he has 
not manifested an election whatever the representee thinks or does 
in reliance on the representation. Secondly, if the representee behaved 
inequitably, this could be a further reason for not allowing him to 
hold the representor to his election.* Thirdly, the question of 
knowledge could be a factor, but not necessarily a deciding factor. 
Had these factors been considered by the Court of Appeal, it would 
not have reached the same decision. It is therefore unfortunate that 
the Court of Appeal failed to consider these broader factors relating 
to the “justice of the case” when it put forward the new “ inchoate 
doctrine” and instead thought it sufficient to show that the new 
concept was independent from the doctrine of waiver when, in truth, 
it was not. 


VARIATON AND ESTOPPEL IN PARTLY PERFORMED CONTRACTS 


The first part of this article was concerned with the effect of a 
pre-breach representation; the second part dealt with the effects 
of post-breach representations. However the recent case of W. J. Alan 
& Co. Ltd. v. El Nasr Export & Import Co.™ falls somewhere 
between these two situations in that the contract had been in part 
performed. El Nasr undertook to furnish a confirmed credit covering 
the sale on f.o.b. terms of two shipments of coffee at a price of 
262 Kenyan shs. per ton. The sellers, W. J. Alan and Co. Ltd., did 
not object when the buyers furnished a confirmed credit expressed in 
sterling; indeed, they began to operate the credit and asked for an 
extension of shipping time. The inaccuracies in the credit (in addition 
to an incorrect statement of the money of account, the credit had 
been issued as a single credit covering the whole consignment in one 
shipment and it did not cover the correct shipping period) resulted 
from the buyers sub-contracting the consignment to Spanish sub- 
buyers who also contracted to pay by letter of credit. El] Nasr merely 
instructed their own bankers to transfer the benefit of the Spanish 
letter of credit to Alan. Hence, the non-conformity resulted from the 
terms of the Spanish bank’s letter of credit and not from any 
deliberate decision of El Nasr. After the second shipment but before 
presentation of the documents, the pound sterling was devalued: the 
value of the Kenyan currency remained unaltered. The sellers obtained 
Payment under the confirmed credit and then sued the buyers for the 
difference between the amount paid and the amount in Kenyan 





*° In a pre-breach situation giving rise to a potential promimory estoppel, ineqult- 
able conduct is a ground preventing the representee from relying on the repre- 
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currency for which the credit ought to have been opened. The buyers 
claimed that the representation by conduct of the sellers in accepting 
the credit in sterling for the first shipment prevented them from 
insisting upon the performance of the terms of the original contract. 
The main task before the court was to consider whether the sellers 
were bound by that representation. As in the Woodhouse case =" the 
sellers argued that the representation had this effect either because it 
amounted to a contractual variation or because of the doctrine of 
estoppel. 


(A) Variation (accord) 

Megaw LJ. found that the seller’s representation varied the terms 
of the contract ‘from payment in Kenyan shillings to payment in 
sterling.* Stephenson L.J. appears to come to the same conclusion." 
However, Megaw LJ. attempts an analysis of how this variation took 
place. In his view, the buyers, through their bankers, made an offer 
to vary the money of account by instructing the bank to open a letter 
of credit in sterling rather than in Kenyan shillings; The sellers 
accepted this offer by making use of the credit. The problem with this 
analysis is the difficulty of finding consideration for the sellers’ 
promise to accept sterling. It is difficult to see how the buyers suffered 
a detriment or conferred a benefit on the sellers. Megaw LJ. suggests 
two types of detriment. s 

The first was that the buyers incurred a legal obligation to 
indemnify as a result of the sellers’ acceptance. As the buyers’ 
obligation to indemnify the bank could only arise when the bank 
incurred contractual liability to the sellers, it follows that the bank 
only came under such a contractual duty when the sellers accepted 
the letter of credit.. However, this would seem to conflict with the 
usual rule in such cases whereby “a buyer, who at the instance of a 
seller, procures the issue of an irrevocable credit in favour of the 
seller, may be deemed to act as the seller’s agent for this purpose, 
and there comes into existence a contract ancilliary to the contract 
of sale by which the banker promises to pay the price to the seller 
in consideration of the promise by the seller to place the banker in 
possession of the documents of title to the goods.” ** So, it follows 
from this that banker and seller are bound the moment the credit 
is communicated, and it is then too late for the buyer to withdraw 
his instructions. The conventional view thus places the buyer under 
an obligation to indemnify the bank in accordance with the instructed 
credit as soon as it is issued, for it is then that the bank becomes 
contractually. bound to the seller. The fact that the credit does not 
conform to the contract should not affect the banker's position, 
provided that he has acted in accordance with his instructions. Thus, 
in the instant case, the buyers’ obligation to indemnify the bank in 

58 Supra. se At p. 217. 

s Atp. 21L i 

58 Gutteridge: The Law of Bankers’ Commercial Crèdits (3rd ed.),`pp. 26-27. 
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sterling arose before the sellers’ implied promise to accept sterling 
and not as a result of it. Therefore, the buyers’ obligation could not 
constitute consideration for the sellers’ promise. 

The second suggestion was that the buyers would suffer a detriment 
if sterling had been revalued because then the buyers would have 
been forced to pay the sellers in revalued sterling. However, as was 
suggested in relation to the Woodhouse decision," this is an ex post 
facto rationalisation that ignores the economic realities. As it was 
clear that the buyers’ offer to give credit in sterling was quite 
fortuitous in so far as the credit could just as well have been paid in 
pesetas from the buyers’ point of view, it can hardly be said that the 
buyers were requesting or intending the sellers to accept sterling to 
enable the sellers to secure the possible benefit of a sterling revalua- 
tion. Devaluation, let alone revaluation, was apparently not in the 
minds of the parties and it is therefore hard to see how the possibility 
of revaluation can constitute consideration. The so-called “ variation ” 
was not an “exchange” of promises, creating consideration on both 
sides, but simply a concession in the face of a breach benefiting the 
party in breach only. 

At first instance, Orr J. put forward a further objection to the 
variation theory, namely that the sellers’ conduct was equally con- 
sistent with an intention to reserve the contractual currency of account 
and simply waive “their right to complain that the letter of credit 
was not in conformity with the contract.”*° A waiver of this type 
looks rather more like a case of election discussed in relation to the 
Panchaud Frères case," Le. it is a waiver of the right to repudiate 
because of the non-conformity of the letter of credit. Having found 
that the sellers’ conduct was at least ambiguous in its nature, Orr J. 
concluded ** that there was no clear evidence of the intention of the 
parties to alter the terms of the contract, which was necessary to 
show a variation. This problem is not dealt with at all by the two 
members of the Court of Appeal who consider the possibility of a 
variation. 

Although Stephenson L.J. appears in conclusion to subscribe to a 
similar view, earlier in his judgment he indicated that if the bank had 
defaulted, the seller might have been able to sue the buyer “for the 
price agreed in the contract of sale.” © If by this, Stephenson LJ. 
meant Kenyan currency, then this earlier comment seems inconsistent 
with his later finding of a variation of the contract of sale. In view 
of this it cannot be argued that the judgment of Stephenson LJ. 
lends strong support to the view that the contract had been varied. 
Significantly, Lord Denning M.R. ignored the variation analysis 
altogether. 

59 Supra. 

60 [1971] 1 Lloyd's Rep. 401, 420. 

#1 Supra. 


63 At p. 420. 
63 At p. 220, 
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(B) Estoppel 

All three judges find that the sellers, by their representation, lost 
their right to insist upon the strict performance of the terms of the 
contract relating to payment in Kenyan currency and must instead 
accept sterling. Lord Denning M.R. thought that this was a type of 
waiver and he explained the principle thus *: “If one party, by his 
conduct, leads another to believe that the strict rights arising under 
the contract will not be insisted upon, intending that the other should 
act on that belief, and he does so act on it, then the first party will 
not afterwards be allowed to insist on the strict legal rights when it 
would be inequitable for him to do so.” Lord Denning M.R. further 
described this concept of waiver as part of the general principle 
established in Hughes v. Metropolitan Railway Co.** and Central 
London Property Trust Ltd. v. High Trees House Ltd.‘* Thus, he 
is treating what he terms “ waiver” as a principle parallel with that 
of promissory estoppel, the former based on a representation implied 
from conduct, the latter upon an express representation. Megaw LJ. 
similarly held that the buyers were entitled to succeed on the ground 
of waiver and also cited the principle in Hughes case,” thereby 
drawing an analogy with promissory estoppel.’ 

The fundamental criticism of this solution is that raised by Orr J. 
at first instance, namely that the conduct of the sellers giving rise to 
the represemation and waiver was ambiguous. This criticism carries 
even more weight in view of the pronouncements of the House of 
Lords in the Woodhouse case.** Only the decision of the -Court of 
Appeal in Woodhouse" was available when the Alan case was 
decided and only Lord Denning M.R. deals with the ambiguous 
nature of the representation, distinguishing the Court of Appeal’s 
decision in the Woodhouse case as being concerned with estoppel; 
not waiver. Whilst it is true that the Court of Appeal in the Wood- 
house case did use the terminology of promissory estoppel, both 
Lord Denning M.R. and Megaw L.J. in the Alan case treat waiver as 
analogous to promissory estoppel. Similarly, two of their Lordships in 
the Woodhouse case in the House of Lords treat promissory estoppel 
as analogous to waiver."! Again, in the Panchaud case,"* Lord Denning 
M.R. implied that to found waiver a representation must be 
unambiguous. In the Alan case, Lord Denning M.R. conceals this 
point by his definition of waiver as “ conduct leading the other person 
to believe that the strict rights arising under the contract will not be 
insisted upon.” The point in issue is disguised by including both 
waiver of a remedy, or election, and waiver of the terms of a contract, 
which is more akin to variation, under the one definition. If, instead, 
Lord Denning M.R. had distinguished between the two types of 
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waiver according to their effects, then it would have been clear that 
waiver as to the terms of the contract should have been treated in 
the same way as promissory estoppel since both have the practical 
effect of a variation, whilst waiver meaning election, having a different 
legal effect and operating, in any event, only after a breach, can be 
subject to different rules. 

All the recent cases on this topic have produced judgments involv- 
ing attempts to distinguish waiver from estoppel and both from 
variation, but the result is inevitably confusion and will remain so 
unless the terms are distinguished on the basis of their effects. The 
requirements applied to promissory estoppel by the Court of Appeal 
and the House of Lords in the Woodhouse case should thus be 
similarly applicable to those cases of waiver where the waiver has the 
effect of varying the terms of the contract. It is therefore suggested 
that since, in the Alan case, the representation by conduct alleged 
to constitute the waiver would have the effect of varying the terms 
of the contract, the contrast drawn by two members of the Court of 
Appeal, between the rules relating to waiver and those relating to 
promissory estoppel, was inappropriate. 

The ambiguous representation of conduct in the Alan case can no 
more support a waiver than it can a variation or promissory estoppel. 
The most such a representation can support is the waiver of a 
remedy of repudiation by the sellers if the buyers have reasonably 
relied upon the conduct. But even this can only apply if the buyers 
are already in breach. In the Alan case, the buyers were in breach 
by supplying a letter of credit that did not conform to the contract. 
The buyers did rely upon the sellers’ acceptance of that credit by 
continuing to assume that the contract was still in being. Hence, 
following the decision in the Panchaud case," it would have been 
unjust to allow the sellers subsequently to revoke their acceptance 
of the credit and repudiate the contract. This would, however, have 
been without prejudice to the sellers’ claim for damages—a claim 
which was pursued and lost in the Alan case. Support for this con- 
clusion can be found in the authorities cited by Lord Denning M.R. 
in the Alan case on the principle of waiver.” The point is made most 
clearly by the case of Panoutsos v. Raymond Hadley Corporation of 
New York" cited by Lord Denning M.R. In this case, the seller by 
his conduct led the buyer reasonably to believe that he did not intend 
to treat a non-conforming letter of credit as a breach entitling him to 
repudiate. The Court of Appeal held that the seller was not entitled 
to repudiate unless he gave reasonable notice of the end of the waiver. 
However, the buyer conceded, through counsel, that the seller was 
entitled to rely on the non-conformity as a breach of warranty and 
ee ee ee 
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therefore presumably sue for damages. It is clear from the Panoutsos 
case" and the cases following it that the waiver was concerned with 
the right to a remedy and not with the terms of the contract. 


CONCLUSION 


We have attempted to show that post-contractual representations 
should be dealt with in two categories, those of pre-breach and post- 
breach representations. The former have the effect of altering the 
terms of the contract whilst the latter have the effect of barring a 
remedy, usually repudiation. The ‘essential requirement of the first 
category is that the conduct of the representor and the representee 
must be capable of being analysed in consensual terms, le. it must 
be shown that the parties agreed upon an alteration of the terms of 
the contract." Hence, it must be shown that the representation is 
‘unambiguous, that there is an intention to alter the terms of the 
contract and that this has been accepted by the representee. The 


traditional problems raised in the context of promissory estoppel as 
the necessity of reliance and the revokability of the representation. 
In the case of a post-contractual representation operating in a 
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revoked. In the case of pre-breach, post-contractual representation 
there should logically be no requirement that the representee rely 
upon the representation, simply a requirement that he accept it, thus 
making the relationship consensual in nature.’* In the Alan case,” 
Lord Denning M.R.” stated that the representee need only act upon 
the belief induced by the other party rather than having to act to 
his detriment. But, it is submitted, that even this requirement is 
unnecessary unless it is used to show acceptance of the representation. 
The requirement of consensuality should simply be the safeguard 
against the liberal use of the doctrine. 

In the case of a pre-breach representation it should be possible 
for the representor to revoke the alteration, provided that it is still 
possible, i.e. that the circumstances provided for in the altered terms 
have not yet occurred. The possibility of such a revocation is the 
essential difference between an alteration of the terms of the contract 
without consideration and an alteration with consideration which 
amounts to a variation. In the Woodhouse case,*! only Lord 
Pearson considered the question of revocation, holding that 
“gubject . . . to some such equitable requirement as to notice, the 
sellers would prima facie be entitled to withdraw their indulgence 
or concession.” However, Lord Pearson stated that the crucial 
question was whether the representation was “ sufficiently definite in 
respect of duration to preclude withdrawal of it when the pound 
sterling was devalued.” If it was clear that devaluation was one of 
these circumstances provided for in the altered terms, then the altera- 
tion would become irrevocable upon devaluation. In the Alan case," 
the court stated that the representation became irrevocable upon the 
acceptance of sterling. This must be correct as the acceptance of 
the altered terms also constituted partial performance. In the case of 
a post-breach representation barring the remedy of repudiation, the 
representation must be irrevocable unless the representee gives the 
representor reasonable notice to remedy the breach." 


Tony DuGDALE * AND Davip YATES ft. 





T8 Seo Woodhouse A.C. Israel Cocoa Lid. S.A. v. Nigerian Produce Marketing 


Co. Ltd. [1972] A.C, 741, per Viscount Dilborne at p. 761. 79 [1972] 2 Q.B. 189. 
80 At pp. 213-214, 31 [1972] A.C. 741. 
s2 At p. 762. #2 [1972] 2 Q.B. 189. 


fie ord, Deming, MR: at p. 214; per Mogaw L.J. at p. 217; per Stephenson 
L.J. at p. A Pes 

** There is ono context in which a representee may be able, in effect, to enforce a 

altering the terms of the contract even though the 

analysis fs inapplicable, and that is where the representor is negligent. 

Thus, tf the effect of the negligent representation is that the representee reasonably 

relies upon the terms of the contract being altered, then, although the representee may 


| 


3 ; J. Nunes Diamonds Ltd. v. Dominion Electric Protection Co. 
(1972) 26 D.L.R. (3d) 699. * Lecturer in Law, Bristol University. 
La niversity. 


STATUTES 


TRADE UNION AND "LABOUR RELATIONS ORRE Acr 1976 


TEE Government’s objective in the Trade Union and Labour Rela- 
tions (Amendment) Act 1976 is to reverse the effect of the defeats 
on the principal Act which it sustained in Parliament. The provisions 
can be conveniently classified thus: (1) Unfair dismissal; (2) Trade 
moas, (P) Fadustrial conniot : 
1. Unfair dismissal 

ee ELORE N ee tome emery nr ee 
was fair if it was the practice “ in accordance with a union membership 
agreement” for employees in the -class of the dismissed worker to 
belong to a specified “independent trade union”?! (or to one of 
several such unions) and he refused to join such a union. The 
objective was to protect the closed shop against an action under 
Schedule 1, paragraph 6 (4). However, the proviso was added that 
dismissal was unfair if the worker genuinely objected to being a 
member of any trade union whatsoever on religious grounds “ or on 
any reasonable ground to being a member of a particular’ trade 
union.” The Amendment Act introduces significant alterations to the 
definition of a union membership agreement and the proviso. `` aa 
Under section 3 (3) òf the Amendment Act, a union membership 
agreement : 

“ « must have the effect’ in practice of requiring the oyees for 


the time bei | of the class to which it relates ( or not 
_ therc isa ne e member of tho union OF ons of the tnim 
to be or become a member of the union or one of 


which is or are parties to [it] or of another specified trade union.” 


Mr. Booth, Minister of State for Employment, stated the policy as 
follows : 

who mako union membership agreements.» fo make them as 

who make union membership agreements 

flexible as le, to exclude or include individuals and, 

after they ve made those’ agresineuta, to; vacy-then: by’ tact 

agreement....”* 
First, the union membership agreement need now only encompass 
“ employees for the time being” whereas previously it had to cover 
every employee of the identifiable class. This enables employees 
within the class to hold membership of other unions or not to be a 
member of any union without invalidating the union membership 
agreement. The common arrangement whereby a section of a “ class” 
is permitted to remain outside the union for a specified time can be 


1 T.U.L.R.A. ea TT Se ee p. 453. 
2 See (1976) 122 LRRR, 59 LR.L.LB. 2, 8. 
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a valid union membership agreement.* Secondly, section 3 (4) makes 
the collective parties the detecminator of the “class” of employees to 
which the union membership agreement applies, which may be 
identified “by reference to any characteristics or circumstances 
whatsoever.” + Tribunals are accordingly spared the thorny defini- 
tional problems arising from the heterogeneous membership of general 
unions. Thirdly, the union membership agreement need only have the 
effect “in practice” of requiring union membership whereas pre- 
viously the obligation to join had to be a term of the employment 
contract. This not only avoids the legal problems of incorporating 
collectively agreed provisions into the employment contract, but also 
emphasises that the “arrangement” requiring membership need not 
be a formal written agreement. However, it leaves open how long a 
new “arrangement” must operate before it becomes a “ practice.” 
Fourthly, the union membership agreement can now require member- 
ship of some other “ specified” union rather than an “ appropriate ” 
one.” This provision, which enables the parties to a union membership 
agreement to “ recognise the card” of a third union in the plant,* 
ensures that tribunals cannot find the third union to be somehow 
“ inappropriate ” where the parties themselves have decided otherwise. 


unfair dismissal. The Government was concerned that the wider 
“reasonable grounds” exception could be abused so as to threaten 
seriously union membership agreements, and the few cases brought 
under it revealed the legal difficulties that it created.’ This amendment 
caused the furore over “press freedom” in which newspaper 
proprietors, through their supporters in Parliament (notably Lord 
Goodman), successfully pressurised the Government into accepting 


> ex. the “uma.” in the multiple retail trade between Foster Menswear Group 
and US-D.A.W. provides that any employee who does not join the union by the end 
of October 1977 must pay a sum equal to his dues to a designated charity: (1976) 
128 I.R.RR. 13. 

4 The Secretary of State for Employment has indicated that “class” may be 
identifed by, inter alia, age, occupation, responsibilities, present union membership 
or membership when the “uma.” was made, and that groups such as newspaper 
editors, professional employees, conscientious objectors, or those managerial 
functions, can be excluded from the “uma” H.C. Official Report, 23.1.75, 

Committee E, col. 258 et seg. See infra, note 8 and text. 

5 a 3 (3) (b). Note that the E.P.A. 1975, Sched. 16, Pt. INI, para. 12, has extended 
tho meaning of “ specified ” to cover, in relation to unfair dismissal fn a “uma.” 
situation, a unlon in respect of which A.C.AS. has made a recommendation for 
Tecoguition 


* eç. tho arrangement between an employer and the T.G.W.U. and A.U.E.W. 
which permits E.E.P.T.U. members to work in the plant: cited in (1974) 37 M.L.R. 
530. 


7 Sarvent v. C.E.G.B. [1976] 1.R.L.R. 66, 77 (LT.). The small number of com- 
plaints at least partially reflects that fewer workers object to union membership 
than is popularly imagined. See J. McMullen, The Industrial Relations Act—Dead 
but not Buried (1975) N.S. (2), No. 3, Haldane Society Bulletin 
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the compromise of a Charter on press freedom. The original House 
of Lords’ proposal would have reinforced breach of the Charter with 
legal remedies, but the Government defended the “voluntary” 
principle to the point of threatening to use the Parliament Acts of 
1911 and 1949.8 One wonders why newspaper proprietors took the 
country to the brink of a constitutional crisis when they need only 
have refused to grant a union membership agreement if and when 
the National Union of Journalists asked for it where one does not 
already exist. At present there is no union membership agreement 
between the N.U J. and newspaper proprietors as a whole.’ Section 
2, introducing section 1A into the principal Act, gives the parties in 
the newspaper industry (employers, editors and journalists’ unions) 
12 months from the date of the Acts coming into force 1° to agree 
a charter “ containing practical guidance for employers, trade unions 
and editors and other journalists on matters relating to the freedom 
of the- press,” | which must include “practical guidance” on the 
following: the avoidance of “improper pressure to distort or suppress 
news, comment or criticism”; the application of union membership 
agreements to journalists, particularly the right of editors to discharge 
their duties and to commission and publish articles; and the question 
of access for contributors, The Minister must present the Charter 
for approval by resolution of both Houses of Parliament. If it is not 
approved, or if no Charter is agreed by the parties within the time 
limit, the Minister must prepare one himself after consultation 
with the specified interested parties. He must draft the charter “as 
he thinks appropriate” in order to give effect to any aspects of press 
freedom upon which the interested parties agree.’* Failing such 
agreement, the Minister’s discretion is unf 16 The Charter must 
then be re-submitted to Parliament for approval. Provision is made 
for revision of the Charter by agreement of the interested parties, in 
which case the Minister must submit it in tts new form for Parlia- 
ment’s approval!" The Minister must specify by statutory instrument 
the date on which an initial or revised charter is to operate.** The 
Charter must establish a body to hear complaints from “ persons 
aggrieved ” by non-compliance with its provisions and the body must 
issue a declaration of its findings to be published.** Although breach 
* The Acts parliamentary history is described by C. D. Drake (1976) 5 LL. 2 


Significantly, the debates focused on the “ {ligittmate ” tse ‘of the N.UJ.’s power 
rather than on that of newspaper proprietors and editors. 
® Communica 


Wales and the Hngitsh ) instructed tts members not to agree 
100 per cent. “u.ma.’s” with the N.UJ. The N.P.A. has issned no such directive. 
10 March 25, 1976 

11g, 1A (1). 

1a s, LA (2). 

13 We understand that it is possible that divergent views on industrial democracy 
between the N.U.J. and proprietors could prevent agreement being reached. 

14 s, IA (3). i 

1s 4. 1A (3) (a) 1¢ s, IA (3) (b). 
it s, 1A (7) and ©). 


18 s, 1A (9). 10 s, 1A (5). 
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of the Charter is not per se illegal, it is, like the Industrial Relations 
Code of Practice, evidence to be taken into account in other legal 
proceedings.” It is uncertain in which other proceedings its breach 
would be relevant. It would clearly be relevant under the Trade Union 
and Labour Relations Act, Schedule 1, paragraph 6 (8) where an 
employee is discharged for insisting on observing the Charter, but 
presumably not where dismissal is for non-union membership as this 
is conclusively fair under paragraph 6 (5). Arguably the Charter may 
be implied into the contract of union membership so that a member 
who is disciplined or expelled for refusing to contravene it could 
sue his union. It might also be implied into the contract of “ free- 
lance” journalists for the purposes of a breach of contract action 
against a newspaper. However, the primary sanction is intended 
to be the adverse publicity following breach of the Charter, which 
is not necessarily less effective than legal remedies. 


2. Trade unions 


Section 1 (a) of the Amendment Act repeals the badly drafted 
and little used section 5 of the principal Act which enabled workers 
to claim before an industrial tribunal that they had been arbitrarily 
or unreasonably excluded or expelled from union membership." 
An aggrieved worker must now rely on his common law rights.” 
However, to safeguard the individual in the infrequent instances of 
abuse in closed shop situations?’ the T.U.C. established in April 
1976 an Independent Review Committee to hear appeals from persons 
tefused union membership or dismissed due to expulsion from the 
union where membership is a condition of employment. The Com- 
mittee will only make recommendations that claimants be admitted 
or reinstated if they have exhausted internal appeal procedures ** 
and if conciliation has failed. T.U.C. affiliated unions are under a 

204, 1A (10). 

31 Up to March 1975 there wero 11 applications, 2 of which were withdrawn; 
of those which were heard 4 were dismissed (H.L.Deb., Vol. 358, col. 49). For 
s The Government considered 
by unions about whom they are to take into membership.” (H.C.Deb., Vol. 897, 

a1 See R. Rideout, Principles of Labour Law, Chap. 11. Note the effect of 


T.ULRA., m. 2 (5) and 3 the dicta of Lord Denning M.R. and 
Sachs L.J. in Edwards v. S.O.G.A.T. [1971] Ch. 354 (C.A). There are non-legal con- 
straints on the arbitrary exercise of a union’s Internal power: see H. A. Clegg, 


The system of industrial relations in Great Britain, Chap. 3. 

23 Ses the Donovan Report (Cmnd. 3623), Chap. 11, especially para. 610 and 
O. Kahn-Freund (1970) 33 MLR. 241, 243. Note the unsophisticated equation af 
the concepts of, on the one hand, ‘ Hbertarianism” and “ individualism” and on 
the other, “ corporatism,” “ collectivism ” and “ fascism ” in Drake, op. cit. at p. 8. 
Contrast J. Winkler (1975) 2 BJ.LS. 103 and T. Hadden (1976) 39 MLR. 318. 

%4 Quaere: whether the courts will delay a common law complaint pending a 


By analogy, see 5 A 
1 All ER. 353; Leigh v. N.U.R. [1969] 3 All E.R. 1249; Esterman v. N.A.L.G.O. 
[1974] LC.R. 625. But seo White v. Kuzych [1951] A.C. 585. It is to be hoped that 
courts will not intervene until the Committee has processed a complaint. 
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clear responsibility,* though not a legal obligation, to observe 
recommendations of the Committee, It is odd that the Committee’s 
terms of reference require union membership to be contractually 
binding whereas union membership agreements are defined so as to 
require union membership to be the “ practice.” °° The two should 
accord. A more pungent criticism is that “. .. we are to leave the 
protection of the individual trade union member . . . to an independent 
court set up by the unions—a court like the courts of medieval barons 
judging their subjects in their own way.” ™ This analogy ill fits the 
membership of the Committee (Professor Wedderburn, the legally 
qualified chairman, Lord McCarthy, and George Doughty) who 
between them have won great respect for their work in labour 
relations, including arbitration, and who were appointed after con- 
sultation with the Secretary of State for Employment and the chairman 
of the A.C.A.S. Moreover, a claimant who is dissatisfied with the 
ruling of the Committee could still exercise his common law rights.”* 

A more substantial objection is that the Committee’s role is 
restricted to closed shop situations. The common law is in many ways 
an unsatisfactory device for balancing the individual’s interest against 
collective security.” Arguably it should be ousted altogether and 
replaced by a system of voluntary grievance arbitration.” At the 
least, it is regrettable that the Committee’s jurisdiction has not been 
extended over the entire field of complaints by individuals against 
trade unions so that the labour relations expertise of its. members 
can be brought to bear on them. 

Section 1 (b) of the Act repeals section 6 of the Trade Union and 
Labour Relations Act which set down detailed requirements for 
union and employer association rule books. The Government con- 
sidered that the improvement in union rules, especially in relation to 


following the voluntary tradition." The effect is to render otiose 
part of section 8 (6) of the Act, which empowered the Registrar 
of Friendly Societies (now the Certification Officer) to remove from 


$$ 
25 The T.U.C.’s influence over its constitutent members, as evidenced by the 
general observance of the “social contract,” suggests that this responsibility 
not be taken lightly, especially ance unions are aware that tf the “ voluntary 
principle is seen not to work the Government would be strongly pressurised to 
create legal remedies. 

236 s, 3 (3), supra. 
27 Mr. MacMillen, 


= 


H.C.Deb., VoL 981, col. 1438. 

28 See supra, note 24, 

39 See R. Kidner (1976) 5 ILJ. 90, 104, 106. 

30 Such a system for union members could involve each union establishing a 
membership code under 


would exclusively all membership matters. Initially the codes would be 
voluntary in Review Committee, but they could be made legally 

(preferable before the E.A.T.) if this fails. The union membership contract 
would fix the parties’ and then disappear by analogy with the employ 
ment contract under a eof agreement in Canade (McGavin 
oastmaster v. Ainscough, 75 CL.L.C. 15, 253 (S.C.C.) ). 
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the trade union list unions whose rules did not comply with the 
section 6 requirements, and section 1 (c) makes the necessary 
amendment to section 8 (6). The Government also considered that 
these two sections looked back to the registration concept under the 
Industrial Relations Act. 

Section 3 (1) replaces the statutory right to resign from union 
membership on reasonable notice and complying with reasonable 
conditions with a similar right implied into the union membership 
contract. The purpose is to provide the member with a contractual 
remedy whereas the old law provided a statutory right without an 
apparent remedy. Unfortunately the amendment does not clarify 
whether “reasonable conditions” include a requirement that the 
member resign pursuant to a derision of the T.U.C. Disputes Com- 
mittee under the Bridlington Agreement.*? Further, the relationship 
between unfair dismissal in the closed shop situation and section 7 
remains clouded. Although Schedule 1, paragraph 6 (5) of the Trade 
Union and Labour Relations Act presumes a dismissal in a closed 
shop to be fair, this appears to conflict with the policy of section 7. 
There is no longer a possibility of an action in tort against unions 
and employers for interference with statutory rights, but arguably 
a union could be sued for breach of the implied contractual term. 
It is unfortunate that this conflict of policies has not been eradicated. 


3. Industrial Conflict 

Section 3 (2) of the Amendment Act replaces section 13 (1) of the 
Trade Union and Labour Relations Act so as to extend immunity 
against the following torts, provided that they occur “in contem- 
plation or furtherance of a trade dispute”™: inducing another 
to break or interfere with the performance of any contract, not just 
employment contracts; interference with amy contract; threatening 
to break or interfere with the performance of any contract (whether 
the threatener is privy to it or not); and threatening to induce another 
to break or interfere with amy contract. The policy of the section, 
complementing the Trade Union and Labour Relations Act, s. 13 (3) 
in particular, is to legalise secondary activity ty that disrupts com- 
mercial contracts within the “golden formula.” ?* Parliament has 
observed the traditional method of conferring “ negative immunities ” 
rather than delineating the legitimacy of secondary boycotts on 


33 On “reasonable conditions” see Ashford v. AS.TMS. [1973] LCR. 296 
(WIR.C.); Sheldon v. N.G.A, [1973] LR.L.R. 53 (I.T); Golding v. a n] 
ITR. 104 (LT.). By analogy see Andrews v. N.U.PE., The Times, July 9 
1955; Spring v. N.AS.DS. 1956] 2 All BR. 221; Phillips v. N.AL.G.O. [1973] 
3 LTR. 87; Remmington v. N.U.P.E. [1973] LRLR. 273. We would suggest tha 
good industrial practice requires that “ Bridlington ” bo observed though ity wording 
could be improved e.g. Rothwell v. APEX. [1975] LR.LR. 3 

33 See (1974) 37 M.LR. 533. 

u” T.UL.RA, & 29, as amended by s. 1 (d) of the Amendment Act, infra 
note 45 and text. 

35 For a complete discussion of s. 13 see K. W. Wedderbum ety MLR. 
539-543. For the position of the indmidual worker who participa in industrial 
action seo G. England (1976) I-C.L.Q. 583. 
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substantial policy grounds, a problem which has concerned North 
American commentators.” * 

It is submitted, however, that section 13 does not guarantee the 
protection of secondary action in contemplation or furtherance of a 
trade dispute and that the economic torts could be resurrected against 
such action. Secondary boycotts normally involve picketing of either 
or both primary and secondary situs. Picketing often involves 
technical crimes, although the pickets may not know they are 
committing offences and the police have the “good sense” not to 
intervene. The protection of picketing under the Trade Union and 
Labour Relations Act, s. 15, only applies where the court decides 
tbat incidental illegalities are a reasonable concomitant of the statutory 
purpose of “ peacefully obtaining or communicating information, or 

persuading any person to work or abstain from working.” * 
The offence of “watching and besetting” °* under the Conspiracy 
and Protection of Property Act 1875, s. 7, could be founded on several 
illegalities, many of them also crimes in themselves: private and 
public nuisance; contravention of the Highways Act 1959, s. 121; 
obstructing a policeman in the execution of his duty contrary to the 
Police Act 1964, s. 51 (3); riot or affray; breach of the peace; tortious 
assault and defamation (e.g. defamatory placards). There are also the 
specific crimes in the Conspiracy and Protection of Property Act, 
s. 7: violence or intimidation of the person or damage to property; 

“ persistent” following; hiding, depriving or preventing use of 
property; and following another in combination in a “ disorderly 
manner ” on a street or road. Such crimes potentially furnish the 
“unlawful means” upon which the economic torts could feed so 
as to circumvent the immunities in section 13. The torts in question 
are: intimidation of the primary employer by threats of illegal 
picketing against a supplier or his workforce (or, indeed, against 
strike breakers at the primary situs); indirectly procuring breach of 
contract by unlawful means; conspiracy to injure by unlawful means; 
and the wider tort of interference with business relations by unlawful 
means.”* Naturally, the crimes in question must be directed at dis- 
PF the commercial contracts. Incidental offences, such as dropping 

a cigarette in contravention of litter regulations, would not 
suffice. Although there are doubts as to which “unlawful means ” 
suffice to establish liability in these torts,“° past experience of judicial 





38 e.g. D. Beatty (1974) 52 Can. Bar Rev. 388; H. Arthurs (1960) 38 Can. Bar 
Rey. 346 and (1963) 41 Can. Bar. Rev. 580; ih chek 62> Columbia L Rey. 
1363. These factors are relevant in determining whether secondary action is “in 
furtherance ” of a “ trade dispute.” 

37 For a full discussion on picketing seo e.g. K. W. Wedderburn, The worker 
and the law (2nd ed.), pp. 321-326; R. Kidner [1975] Crim.L.R. 256; W. Rees and 
H. Minsky (1975) 6 Cambrian L.R. 20. 

38 Undefined but see M. Hickling, Citrine’s Trade Union Law (rd ed), pp. 541-542. 

39 Seo Lords Reid and Radcliffe in Stratford v. Lindley [1965] A.C. 269, 324, 
328-329; Acrow Lid. v. Rex (Chainbelt) Ltd. [1971] 3 AI BR. 1175 (CA) 

49 See Clerk and Lindsell on Tort (14th ed.), paras. 804, 809, 812. In Crofter 
Harris Tweed v. Veitch [1942] A.C. 435, 462 Lord Wright considered crimes under 
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innovations in this arena suggests that torts in this new form could 
Te-emerge in an appropriate social context. Commentators have 
indicated the association between judicial interventions in tort and 
trade union “militancy.” & Whereas the present climate of high 
unemployment and trade union “ responsibility,” “* manifested in 
T.U.C. co-operation in the current incomes policy, is unlikely to 
precipitate new developments in tort, future “ militancy ” could well 
herald a judicial response akin to that which countered the rapid 
growth of relatively low skilled unionism in the 1890s and the upsurge 
in unofficial strikes in the 1960s. 

In order to secure the legislative policy of outlawing economic 
torts in contemplation or furtherance of a trade dispute, two possible 
solutions are suggested. First, the statutory immunities could be 
extended to provide that crimes committed in contemplation or 
furtherance of a trade dispute shall not be unlawful means for 
establishing liability in. any other -tort. This -would enable a plaintiff 
who is injured by the crimes of pickets to recover damages for the 
substantial tort, or under the Criminal Justice Act 1972, s. 1, but 
prevents an employer from utilising the crime to obtain an injunc- 
tion against the embargo in the economic torts, which is what he 
normally seeks.“ The police would retain their present wide discretion 
to arrest offenders. (It is unlikely that employers would institute 
private prosecutions because criminal proceedings seem to “sour” 
future relationships to a greater extent than civil ones.) Second, a 
picketing “code” which replaces the present minefield of illegalities 
in favour of positive “rights” framed in terms of substance could 
be valuable in negating many of the technical illegalities on which 
the economic torts depend. The practical difficulties of formulating 
such a code are virtually insurmountable. The Employment Protection 
Bill as originally drafted did take a limited step in this direction by 
giving a right to stop vehicles for the statutory purposes provided 
that no obstruction of the highway occurred.“ The clause was 
subsequently dropped. Incidentally, a clear picketing code would have 
the advantage of ameliorating the precarious position of the policeman 
iu respect to internal police disciplinary procedures. At present the 
policeman who chooses not to arrest pickets for technical offences 





the C.P.P.A. to be sufficient unlawful means for the purposes of civil conspiracy. 
See also Sid Ross Agency [1971] N.S.W.R. 760, especially p. 76 ( (C.A. of N.S.W.). 
ak W. Wedderburn in A. Carrothers (od), Report of a study of the labour 
injunction in Ontario, VoL 2. 

43 See V.L. ae ee T 

Ba oi lar f Raris. se nie ae industrial disputes hes been outlawed by 
T.U.L.R.A. s. 17, as amended by the Employment Protection Act 1975, Sched. 16, 
Pt. I, para. 6. See P. Wallington [1976] Camb LJ. 82. 

44 Clause 99, March 25, 1975, draft. See ako clause 74 of the Consultative 

One 


pickets: Royal Commission Inquiry into labour disputes in Ontario (Ottawa 1968) 
pp. 76-79. See also G. Tain Cle Ct, Bee ee 
unpublished paper, University College Cardiff of Management and 
Industrial Relations, in which a picketing code is formulated. 
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must answer to his superiors if the employer makes a complaint 
against him for not enforcing the law. 

Section 1 (d) of the 1976 Act amends the Trade Union and Labour 
Relations Act, s. 29 (3) so that a “ trade dispute ” can exist where it 
relates to “ matters” occurring outside Britain notwithstanding that 
the “ matters ” are not likely to affect the subsection (1) “ employment 
matters” of the British workers in question. Trans-national collective 
bargaining, with a concomitant “right” to strike thus secured, is the 
inevitable outcome of multi-national company expansion.‘* Also, it 
permits action in Britain in furtherance of a dispute on an oil rig 
outside British territorial waters. The Government’s intention is that 
the word “ matters” relates to subsection (1) “ employment matters ” 
so that British strikers must act in contemplation or furtherance of an 
industrial dispute abroad, not a “ political” one,** 

G. ENGLAND AND W. M. REES. 


45 Seo K. W. Wedderburn (1972) 1 LL.J. 12; H.C.Deb., Vol. 876, col. 1647, and 
Vol. 90, col. 1451. 
48 H.C.Deb., Vol. 878, col. 551. 


REPORTS OF COMMITTEES 


REPORT OF THE DEPARTMENTAL COMMITTEE ON 
EVIDENCE OF IDENTIFICATION IN CRIMINAL CASES 


L. Introduction 
The subject of evidence of identity in criminal cases has recently 
undergone much public scrutiny due to the cases of Peter Hain, 
George Davis and Patrick Mechan !; all of whom were acquitted or 
released from prison after serious doubt had been cast upon the 
correctness of evidence identifying them as the perpetrators of crimes 
with which they were variously charged. The available statistics do 
not suggest that there are large numbers of similar cases,’ but with a 
view to reducing their number as far as possible, a Departmental 
Committee was set up 
“To review, in the light of the wrongful convictions of Mr. Luke 


Dougherty and Mr. o Virag . . . all aspects of the law and 
procedure relating to evidence of identification in criminal cases.” 


The Committee interpreted these terms of reference as requiring 
a detailed review of the cases of Mr. Dougherty and Mr. Virag’ both 
of whom were victims of mistaken evidence of identity, and this is 
undertaken in the first part of the Report.‘ Several important points 
emerging from these studies provide the basis for the Committee’s 
examination of the existing law and procedure which occupies the 
remainder of the Report. 

The first is that evidence of identification—which in the context 
of the Report means recognition "—is essentially unreliable for a 
variety of reasons.* Some of these reasons are subjective to the 
witness, such as his individual powers of observation, whilst others 
are objective, in that there are often no external factors by which 
the evidence can be tested. Indeed, the manner of an honestly 
mistaken witness may be sufficient to convince a jury of the truth of 
his evidence." 

Secondly, the interests of the accused have to be balanced against 
those of the proper administration of justice, including the efficient 
investigation of offences *; and thirdly, there is little control over 
disobedience to the present rules governing investigations before trial. 


2. Investigation of offences 

The Committee subdivides pre-trial identification of suspects into 
three areas: 

1 The Tunes, April 10, May 12 and 20, 1976. 


2 Report of the ‘Departmental Committee on eee Ry Identification in Criminal 
Cases (hereinafter, clted as Report), Appendix H, Table IV. 


3 Report, para. 1.1. 4 Ibid. Chaps. 2 and 3. 
5 Ibid. para. 4.7-10. © Ibid. paras. 4.12-21; 5.8. 
7 Ibid. para. 4.25. 3 e.g. ibid. paras. 5.13-15. 
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(a) Initial description given to the investigating officer.” Whereas 
many witnesses are unable to describe a suspect’s features accurately, 
a witness’s description provides a parameter by which to judge 
the consistency, rather than the veracity, of the evidence he gives in 
court. Speed is often of the essence in the early stages of an investiga- 
tion and there is sensibly no recommendation for the adoption of a 
prescribed form to record initial descriptions, otherwise the investi- 
gation might be unduly hampered thereby. “ There should, however, 
be an administrative rule that the police are to obtain descriptions 
wherever practicable. . . .” The recommendation that the prosecution 
should be under a duty to supply to the defence details of witnesses 
known to have seen a suspect in the circumstances of the crime will 
be of-enormous help in the preparation of the defence case, in that 
the defence will be aware at an early stage of the strength of the 
identification evidence. A necessary adjunct to these proposals is that 
the initial description should be admissible in evidence either to 
support or weaken the prosecution case. The Committee, in adopting 
this recommendation, accordingly expressly restrict its scope to 
witnesses called by the prosecution to identify the accused, and 
confirm that its purpose is solely to test the witness’s consistency. 


(b) Identification by means of photographs.’° The use of photo- 
graphs, like the conduct of identity parades, is presently governed not 
by statutory regulation, but by administrative rules contained in a 
Home Office Circular." The sanction for the breach of these rules is 
entirely in the discretion of the judge, who may either comment 
adversely on the weight of evidence obtained thereby, or in extreme 
cases, exclude it altogether." Breaches of the rules occurred in both 
the Dougherty and Virag cases, and it is immediately obvious that 
such breaches, usually taking place in the comparative privacy of a 
police station, are difficult to detect: and even if detected, the 
evidence may still be admitted. ? SR 

The danger arising from photographs is that when the witness 
who has identified ‘a suspect from them is asked to attend a parade, 
he is “more likely to have the photograph in mind than the image 
he had previously formed of the criminal”; and when the suspect 
ultimately appears in court, the revelation that he was identified by 
means of photographs may suggest to the jury that he has a criminal 
record, Yet the general necessity of employing photographs to single 
out a suspect in the first instance outweighs the prejudice which 
might be caused by their use in an individual case. The proposals of 
the Committee, in recommending the strengthening rather than the 
replacement of the rules, are well designed to reduce as far as possible 
this prejudice. The use of photographs should be strictly controlled 





® Ibid. paras. 5.8-10, 12-15. 

16 Ibid, paras. 5.16-28. 

11 No. 9/1969. (Printed in the Report, Appendix A). a 
13 Report, para. 5.83. 

13 Report, paras. 2.3, 2.25 and 3.32. 
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and limited to the exigencies of each individual investigation. Three 
reforms are proposed: the rules that no photographs should be 
shown where personal identification is possible, and that no more 
should be shown once a positive identification has been made,’ 
should be re-cast in one rule and extended, to make it clear that 
photographs shall not be shown by the police to prospective witnesses 
“unless the showing is strictly necessary for the purposes of their 
search; and after they have got a satisfactory identification from one 
prospective witness it would normally be unnecessary to show it to 
any other.” 

The second, more fundamental, reform is that whereas at present 
the conditions under which photographs are shown are not prescribed, 
except where a suspect has already been identified," the Committee 
now recommend that photographs should be shown under conditions 
similar to those prevailing at identity parades. These include, e.g. 
provision that witnæses should be left alone (under supervision) to 
select a photograph unaided from an album containing at least 12 
similar photographs. Finally, the Committee recommends that all 
identifying witnesses should attend a subsequent parade, even if they 
have identified from photographs. The combined effect of the last 
two long-overdue reforms can only be beneficial in 
the quality of identification evidence obtained by use of photographs. 


(c) ledge Pele The identity parade, whilst not a perfect 
instrument, is the best available method of identifying a suspect and 
the Committes recommends no alternatives.** 
| Circular 9/1969" requires that a suspect be told of his right 
to have a solicitor or friend present at the parade, but it is suggested 
that this provision be extended and formalised. When identity is in 
dispute, the suspect should be given a leaflet describing not only this 
Tight, but also the nature and object of the parade, his right to attend 
under protest if he objects to any of the conditions under which it is 
held, and possible consequences of his failure to attend. Additionally, 
shortly before the parade, he is to receive a written statement of his 
Tight to object either to his position in line or any participant.’ 
The provisions relating to objections gain importance in the light of 
the recommendation (discussed below) that generally a witness may 
only identify in court a defendant whom he has previously picked 
out on a parade.’* If, as rarely happens at present, a suspect objects 
to the conditions upon which the police hold a parade, such objections 
are to be formally recorded. The accused may then raise them at trial, 
whereupon it is open to the judge to exclude the evidence of identi- 
fication if the objections are sufficiently well founded. There is, how- 
ever, to be no compulsion upon the suspect to attend a parade. If he 


14 Circular 9/1969, paras. 18 and 20. 
15 Ibid., 9/1969, para 24, 

16 Report, paras. 531 and 78. 17 Para. 10. 
18 Ibid. paras. 5.68, 69, Appendix E and Form D. 

19 Jbid., paras. 4.99-108. 
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refuses to be present, he may be served with a notice inviting him to 
attend. If he still refuses, this fact may be given in evidence, the 
consequence of which is that a dock identification will be allowed.*° 
In view of the importance of the raising of objections, it is surprising 
that no recommendation was made that the defence solicitor must 
always be present at a parade.™! Although the clear statements of 
suspects’ rights are to be welcomed, the technical nature of the 
proceedings may nevertheless confuse some, and this may be one 
reason why few complaints are received as to the present conduct of 
parades. If a solicitor is only able to discuss conditions of the parade 
with a client after it has taken place, objections raised by the solicitor’s 
appreciation of unfair conditions may well appear fabricated.” 

As an experiment, the Committee recommend that, in certain areas, 
one black and white photograph should be taken of parades as lined 
up to assist the jury in assessing the value of the parade under con- 
sideration. Unless the experiment (which is subject to conditions such 
as the right of the suspect or participant to object, and the ultimate 
destruction of the prints *) is unsuccessful, it should be adopted more 
widely.* This procedure may well benefit the suspect if it induces 
the police to take more care over the selection of participants, so that 
he does not stand’ out, but it is difficult to see how empiric 
can be carriéd out on the utility of this type of ancillary aid to 
the jury. 

A controversial proposal is that a witness should be permitted to 
confirm the identification of the suspect whom he has picked out, by 
observing his characteristics, e.g. hearing him speak, if he so desires." 
Whereas, in the case of an unmistakable characteristic such as a limp, 
this may help the identification process, characteristics which may be 
easily confused, such as foreign accents, may have the opposite, 
prejudicial, effect. For this reason, the proposal is not acceptable in 
its present form. 


(d) The. status of the rules.** The Committee suggests that Circular 
9/1969 should be replaced by two separate codes, reflecting the 
differing purposes of the conduct of parades and identification by 
photographs. The parade code will in addition to setting out the 
suspect’s rights state “the drill which is usually to be observed,” 
whereby the fairness of the parade can be measured. To this end, the 
code will contain a revised statement of the object of the parade: 

“to test the ability of a witness to pick out from a group the 
person, if he is present, whom the witness has said that he has 
seen previously on a specified occasion.” 7” 





20 Ibid. paras. 5.43-45. 
41 Ibid., pera. 5.39. 


26 Ibid., paras. 5.8492. 
27 Cf. Circular 9/1969, para. 1. 
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Purely administrative directions to the police for regulating the 
conduct of the parade are to be contained in a separate document. 
The code for the Use of Photographs will also be revised and lay 
down conditions for inspection of photographs similar to those 
subsisting on a parade: its stated object will be 
“to test the ability of a witness to pick out from an album of 
ine ee a the reeks if it is there, of the person whom the 
witness that he has seen previously on a specified 
occasion.” 
The stress laid on the statement of the object of the codes 
stems from the proposals made with regard to the sanction for 
breaches of the rules. Where it is shown that the stated object of the 
parade has been substantially impaired by any aspect of its conduct— 
whether specifically covered by the code or not—the judge will be 
required -to hold that the parade was unsatisfactory. The judge’s 
discretion is to be limited in so far as if he so holds, the evidence of 
identification obtained thereby will be excluded (and no dock 
identification permitted). The exclusion of this inherently weak 
evidence will far better protect the suspect than the present discretion 
of the judge to comment on the weight of “tainted” evidence of 
identification. Where a breach of the photograph rules is alleged, the 
discretion of the judge is limited still further. Evidence of identifica- 
tion by a witness to whom photographs have been shown will be 
excluded unless the prosecution satisfy the judge that the showing 
was reasonably necessary for the purpose of the investigation; as it 
will be in most cases where no suspect has been singled out. It is 
a surprising omission that it is not made clear whether the same 
consequence attends other breaches of the photograph mules, or 
whether such breaches go merely to weight: “ the remedy ” apparently 
only applies to unnecessary showing of photographs. It is an excellent 
suggestion that these new Codes should have a status similar to that 
of the Highway Code™: the judge will thereby gain a desirable 
flexibility in determining whether there has been a breach of the 
object of the Codes by his ability to look at both their wording 
and intent, 


3. Evidence and procedure at trial 


The Committee’s recommendations as to methods of affording 
special treatment to evidence of identification fall into two categories : 


(a) Procedure: dock identification. Whereas it is necessary for a 
witness formally to identify an accused as the criminal, the funda- 
mental objection to present procedure is that when he is asked to do 
so, the presence of the accused in the dock suggests that he should 
be pointed out.”* Placing the accused elsewhere than in the dock 
during identification is frequently unsuccessful (even in the case of 
non-dangerous defendants) as it is impossible to guard against 

38 They aro to be scheduled to a statute: para. 5.95. 

29 Report, para. 4.99, 
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witnesses obtaining a prior viewing.* This prejudice will doubtless be 
almost eradicated (subject to the general fallibility of parades) by the 
recommendation that a witness may only identify the accused at trial 
if he has identified him previously, at a parade or similar occasion, 
as part of the pre-trial procedure.» The rule is made workable 
by necessary exceptions where a parade is impracticable or 
unnecessary °; or the accused refuses to attend.*? In such cases only 
will the judge have a discretion to permit dock identification, but 
where he allows it, he must nevertheless tell the jury of its inherent ~ 
weakness. Presumably the strength of such a warming will vary with 
the circumstances of each case, but it is always to be given, even in 
the case of a defendant who refuses to attend the parade. Although 
no specific provision is to be made for the suspect who refuses to 
attend for good cause (on the ground that his reasons will be tested 
at trial) the jury are to be told of the refusal and that they may have 
regard to it. Unfortunately this latter recommendation is omitted from 
the Committee’s outline statutory provision. 


(b) Rules of evidence at trial. The Committee discussed two main 
safeguards for the defendant : 

(i) Corroboration 

Several bodies *4 recommended that no conviction should be 
possible in cases of disputed identity unless identification evidence 
were corroborated. It is argued that corroboration strengthens such 
evidence, and that it remedies the defects of an otherwise weak class 
of testimony. : 

` Apart from several famous cases where the corroborating eye- 
witnesses were mistaken,’ the Committee rejects any requirement 
for corroboration, giving several reasons for so doing**: the term 
~ has become overburdened with technicalities, and in certain types of 
case, usually only one observer is presemt, such as where there is 
prolonged observation by the victim alone, or, as is often so with 
petty crimes, only one law enforcement officer observes the actus reus. 
Too many guilty men would escape, were this the law. 


Gi) Warning 


There is no requirement in England, as in some jurisdictions, that a 
jury must be warned of the danger of convicting on disputed 
unsupported identification evidence.*’ In any event, a simple warning 
to be careful serves merely to confuse the jury and fails to protect 


30 Cf. ibid. pare. 2.29. 

31 Įbid. paras. 4.102 and 108. 

33 See examples in ibid. paras. 4.90-97. 

83 Ibid. paras. 4.102-105, 107-108. 

M Including Justice: ibid. para. 4.32. 

35 e.g. Adolf Beck, Dougherty and Virag. 

86 Report, paras. 4.37, 4.38, 4.42._. ; z 

37 Arthurs Case (1970) 54 Cr.App.R. 161; Rulong (1973) 57 Cr.App.R. 871; 
Report, paras. 4.47-51, 
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the accused. The obvious and desirable way of circumventing this 
difficulty is that proposed: ' although sensibly no form of wording is 
preacribed, the judge’s discretion as to the contents of his summing-up 
is severely restricted. In its essence, it should contain an elaborate 
discussion of the fallibility of identification evidence,** the reasons 
for a special rule,” and the consequent necessity to treat it with 
caution. He should then review all the identification evidence in a 
careful and detailed manner, pointing out both strengths and weak- 
nesses, If he does not do so, the conviction may be quashed.“ 
Given the prominence of the judge’s summing-up in the minds of 
the jury, if these proposals are effected, they must surely be the most 
likely to bring about, in practice, a fundamental amelioration of the 
accused’s position. 

Yet the proposals go even further: a change in the law is recom- 
mended so that, as a general rule, unsupported visual identification 
evidence shall be insufficient to discharge the burden on the prosecu- 
tion to prove identity beyond a reasonable doubt.“* However, such 
evidence may be sufficient if there exist “ special circumstances,” e.g. 
where the parties know each others features well, by previous 
acquaintance or prolonged observation. Although the presence of 
such circumstances does not of itself justify the jury in finding the 
identification proved, it does reduce the danger of mistake. In all 
other cases, the prosecution’s burden will not be discharged unless 
there is “ additional evidence” to support evidence of visual identi- 
fication. Unless the judge can point out any circumstances which the 
jury might regard as “exceptional” or any items of evidence which 
they might regard as “ additional,” he must direct a verdict of “ not 
guilty.” “4 

Apart from the intimation that “additional evidence” must be 
other than visual evidence, regrettably no definition of that term or 
“ exceptional circumstances” is given. The discussion of “ additional 
evidence” suggests that it would embrace both corroboration in its 
strict sense and other supporting evidence presently excluded from 
the term.* It is to be left to the case law to create flexible precedents, 
but there seems no reason why these two undefined terms should not 
become as burdened with technicalities as “corroboration” is at 
present.** Subject to this doubt, these reforms are long overdue. 

4. Subsequent developments 

Although the Committee believed that many of its proposals could 
only be introduced by statute, a full Court of Appeal recently 

38 Ibid. para. 4.83 (1). 39 Ibid. paras, 481-82. 


4¢ Ibid. paras. 4.55-59, 5.31, Appendices B and G. 
41 Ibid. para. 4.83 (3). 


to “ 
fury are satisfied that it is untrue. For E daeumion of this, so G. Willa (1976 
Crim.L.R. 407. 48 Report, pare. 4 and cf. para. 4.67. 
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considered identification evidence in R. v. Turnbull.“ Lord Widgery 
stated that the court had followed the Committee’s recommendations, 
but stressed that he was concerned only with changes of practice, not 
law. However, failure to follow the guidelines would render a 
conviction liable to be quashed. 

The form of the judgment is a guide to judges summing up in 
cases of disputed identity, and although no specific form of words 
is prescribed, the judge is to warn the jury of the need for special 
caution and the reasons for the warning. On specific matters the 
jury’s attention should be directed to an examination not only of 
the circumstances of identification, but also material discrepancies 
between an initial description in the accused’s appearance and to 
specific weaknesses in the identification evidence. Apparently oblivious 
to the burden it places on the prosecution, his Lordship stated that 
particulars of initial descriptions should be given to the defence 
where the prosecution “had reason to believe that there was such 
a material discrepancy.” 

The dement distinguishes beven two types OF cases evie 
the quality of identification evidence is good, and those where it 
is poor. In the former there is less danger of mistake, so no support- 
ing evidence is required: the case can be left to the jury, subject to 
adequate warning. The given examples of these cases are similar to 
those énvisaged by the Committee as exemplifying “ exceptional 
circumstances.” This phrase was not adopted on the ground that an 
over-technical body of case law might spring up around it: but 
Lord Widgery did not advert to the fact that a similar body may well 
arise over the meaning of “ good” and “poor” quality evidence of 
identification. 

If the quality is “ poor ”—e.g. a fleeting glance—the judge should 
withdraw the case from the jury unless he can point to other support- 
ing evidence, which might be corroboration in its strict sense, but it 
does “ not need to be so if its effect is to make the jury sure that 
there ha[s] been no mistaken identification.” At this point the 
judgmem apparently accepts the idea of “additional evidence” 
adumbrated by the Committee. 

The judgment undoubtedly improves an accused’s position by, in 
effect, limiting the judge’s discretion as to the contents of his 
summing-up and requiring a discussion therein of the problems 
involved; but it leaves him a wide discretion as to the admissibility 
of evidence. The need for some of the reforms proposed by the 
Committee is obviousty leasened pro tanto by the judgment, but the 
possibility of eradication of error can only be reduced further by 
statutory implementation of the rest of the Report. 


VICTOR JOFFE. 
47 [1976] 3 W.L.R. 445. 


NOTES OF CASES 
THE LABOUR INJUNCTION AFTER 1974 


THE judgments of Templeman J. and the Court of Appeal in Camellia 
Tanker Ltd. S.A. v. International Transport Workers Federation’ ' 
inspire the hope that the courts may approach applications for labour 
injunctions in a less interventionist spirit than was their habit in the 
decade before 1971,? now that the Trade Union and Labour Relations 
Act 1974 has restored a voluntary statutory framework.’ The decision 
is noteworthy, in the Court of Appeal, on the approach to the 
facts, and (ii) on the procedural aspects of interlocutory injunctions; 
and, in the judgment below, (ii) on the substantive law under the 
1974 Act, 

The plaintiffs’ tanker, Camellia, under a Panamanian flag, arrived 
at Liverpool on January 11, 1976. Its crew of 37, made up of various 
nationalities, had joined at various ports in 1975, some allegedly 
having paid money to a “recruiting agency” connected with the 
plaintiffs. They were induced to sign employment agreements whereby 
they promised not to complain about their wages and to have 
nothing to do with the ITF. Their wages were inferior to the rates 
specified in the ITF world-wide scale rates. The ITF, to which some 
350 autonomous trade unions around the world are affiliated, had 
adopted the policy of having officials of national unions act as its 

“inspectors” to enforce its policies, which are aimed at seeing “ that 
their adequately-paid members are not ousted by poorly-paid labour 
and with a desire to prevent available poorly-paid labour being 
exploited.” + Some of the crew had been discharged from the ship 
at Haifa when they had attempted to obtain ITF rates. 

In Liverpool a representative of ITF and the second defendant, 
Nelson (a local official of the National Union of Seamen acting as an 
ITF inspector), demanded inter alia that the crew be paid ITF rates 
(with back-pay amounting to some U.S.$142,987), that the recruit- 
ment charges be returned, that the plaintiffs pay the world-scale union 
dues, and that the crew members discharged at Haifa be reinstated 
without disciplinary action. Nelson addressed the crew and got most 
of them to instruct the ITF to act on their behalf in obtaining 
improved conditions, Nelson “told the master that the ship would 





1 [1976] I.C.R. 274, 

2 See “ Injunction Procedure in Labour Disputes: I,” P. L. Davies and S. D. 
Anderman (1973) 2 LL.J. 213. 

3 The T.U.L.R. (Amendment) Act 1976 (which in particular extends protection in 
trade disputes to interference with any type of contract: s. 3 (2) was not enacted 
until after the relevant dates in the Camellia case. On T.U.L.R.A. 1974, and the 
(then) Amendment Bill seo (1974) 37 M.LR. 525. On the Amendment Act seo 
England and Rees, supra, p. 698. 

4 Templeman J. [1976] LCR. 279. 
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not leave the docks until these demands had been met.”* Despite 
abortive negotiations, they were not met. Nelson also “fully 
informed” Transport and General Workers Union officials in the 
area about the matter, being under “no doubt whatever” that that 
union would take industrial action in support of the crew.* In conse- 
quence, not only did the crew refuse to sail, but the jock-men and 
tug-men employed at the port made it clear they would not give 
the necessary co-operation to allow the Camellia to pass out of the 
docks to the sea. In this, the crew, the tug-men and the lock-men were 
all acting in actual or threatened breach of their employment 
contracts. The plaintiffs applied for an interlocutory injunction to 
restrain the ITF and Neison from inducing the lock-men and tug- 
men to take this action, “leaving the master to overcome any 
aanse oe ie ait Gf ths coe oF Ws pal Gian Salo? Ube 
claim was based primarily upon the defendants’ inducement of 
breach of those contracts. The defence in respect of Nelson rested 
largely upon the claim that in furtherance of a trade dispute he 
had done no more than induce breaches of employment contracts 
and was therefore protected by section 13 (1) of the Trade Union and 
Labour Relations Act 1974. 

Three preliminary points may be briefly mentioned. First, the ITF 
was a “trade union” within section 28 (1) (b) of the Trade Union 
and Labour Relations Act 1974. Therefore, whether or not there was 
a trade dispute, it was immune to any liability in tort under section 
14 (1) of that Act.’ Secondly, the plaintiffs unsuccessfully claimed 
that the defendants were guilty of a crime," and of breaches of 
statutory provisions, namely of local byelaws made under statute, 
and of section 52 of the Harbours, Docks and Piers Clauses Act 1847. 
This effort to find an “unlawful means” not protected in a trade 
dispute by section 13 of the Trade Union and Labour Relations Act 
was rejected both because no such breaches were proved, and because 
“no authority was cited . . . to show that the plaintiffs have any 


5 Megaw L.J. ibid p. 293. It is interesting that throughout the case the plaintiffs 


section “ designed to prevent section 13 (1) being rendered nugatory ” . p 284; 
but contrast Rookes v. Barnard [1964] A.C. 1129, 1192 and 1236 where Lords 
Evershed and considered that the equivalent words In s. 3 of the Trado 


which they did not do. 
10 Blackmail under the Theft Act 1968, s. 21, “ an allegation .. . merely a piece 
of rhetoric designed to go to the merits,” Templeman J., p. 281. 
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tight to bring an action in respect of any breach of those byelaws.” 1? 
Thirdly, the majority of the Court of Appeal agreed with the judge 
that the defendants’ actions were in furtherance of a trade dispute 
within the meaning of section 29 of the Trade Union and Labour 
Relations Act 1974. There was a dispute between workers and 
employer; the ITF was a party and therefore the workers it repre- 
sented were parties since a trade union could “ raise a dispute with 
the employer ”; and the dispute was clearly connected with the 
crew’s terms and conditions of employment, and the termination of 
the employment of some of them. 


© The approach to the facts 


But the Court of Appeal did not need to decide whether there 
was a trade dispute under which Nelson was protected. Templeman J. 
had decided on the evidence (all on affidavit as is usual in this 
unsatisfactory procedure) that Nelson had induced the breach of 
employment contracts by the tug-men and lock-men.** Such a i 
was not surprising in view of the extension by judges in the 1960s 
of the meaning of “inducement” as against mere warning or 
“information.” Information passed by one union official to another 
and then to a supplier that a hotel was “ black,” ** and information 
containing a “ suggestion” to coerce the plaintiff** have been held 
to be inducements. To inform a mother-in-law that the central 
heating has broken down may, it has been held, amount to an 
inducement to her to cancel an intended visit." 

But the Court of Appeal considered that what Nelson had done 
amounted to no more than passing on information to the tug-men 
and lock-men. It relied upon the old test of Sir Raymond Evershed 
M.R. in 1952," that to be an inducement there must be some 
“ pressure, persuasion or procuration.” !° Many had thought that this 
test had been swept away by the eagerness of courts in the 1960s to 
grant labour injunctions. After all, Nelson was in no doubt that 
the tug-men and lock-men who received his “information” (as he 
knew they would) would take industrial action to stop the ship going 
to sea—less doubt than whether his mother-in-law would cancel her 

11 Templeman J., p. 280. On the tmportance of this test applicable to “ statutory 
tort ” in this connection, see Clerk and Lindsell, Torts (14th ed., 1975), p. 419. 

13 Mogaw and Geoffrey Lane L.JJ., pp. 294, 301; Templeman }., pp. 282-284. 


13 T.U.L.R.A. 1974, s. 29 (4). This interpretation of s. 29 (4) by Templeman J., 
pp. 282-283, restricts the application in the new law of Conway v. Wade [1909] 


15 Torquay Hotel Co. Ltd. v. Cousins [1969] 2 Ch. 106 (the aspect of the decision 
dealing with Alternative Fuels Lid.). See too Stratford and Son Ltd. v. Lindley 
[1965] A.C. 269 (ELL). 

le Lord Milligan, Square Grip Reinforcement Ltd. v. Macdonald, 1968 S.L.T. 65, 
72-73; seo (1968) 31 M.L.R. 550. 

17 Per Winn L.J. Torquay Hotel v. Cousins, supra. p. 147. 

18 D. C. Thomson & Co. Ltd. v. Deakin [1952] Ch. 646, 686. 

1° Mogaw L.J. [1976] LCR. 296, James L.J. reed, somewhat oddly, on the 
remarks of Lord Milligan in the Square Grp case (supra, note 16) to reach the 
same conclusion. Geoffrey Lane L.J}. agreed with both judgments. 
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visit if he told her his central heating Gf he had any) bad broken 
down. True, Nelson denied he had ever “instructed, directed, 
requested or recommended” such industrial action; but he clearly 
hoped and believed that his “information” would bring about 

sympathetic action.*® In deciding that his acts were not inducements 
capable of being tortious the Court of Appeal has breathed new life 
into the traditional common law, which carefully distinguished induce- 
ment and procurement from advice, warning and mere information.” 
This distinction can be of critical importance to union officials. 


Gi) Procedure in interlocutory injunctions 

Until 1975, it was thought that the plaintiff applying for an inter- 
locutory injunction had to show both that the balance of convenience 
lay with him and that he could show “a prima facie case of some 
breach of duty to him.” 7* But in American Cyanamid Co. v. Ethicon 
Ltd.™ the House of Lords altered the second test so as to allow the 
plaintiff to clear that hurdle if he showed only that there was a 
“ serious question to be tried” at the trial. The potential dangers of 
this change to defendants in labour injunction cases were swiftly 
noted **; and the legislature inserted a provision at a late stage into 
the Employmeat Protection Act 1975, to prevent the application of 
the Ethicon test in trade dispute cases.™ Although that provision 
(which had become operative five days before the Court of Appeal 
hearing **) was brought to their Lordships’ attention,?’ the Court of 
Appeal did not need to rely upon it Megaw LJ., indeed, thought 
(contrary to previous assessments) that the new Ethicon test was not 
intended to overrule or disapprove of the approach in the Stratford 
case.** But their Lordships were spared all further ‘trouble on this 
point by the somewhat remarkable concession by -counsel for the 
plaintiffs that he had to show that he had “a good arguable case.” ** 
The Court of Appeal found he had no “arguable case” that Nelson 
had induced the breaches of employment contract. The Camellia case 
does not, therefore, test the extent, if any, to which the Ethicon test 
can affect labour injunction cases. 

20 See Megaw L.J., pp. 296-297. 21 See Clerk and Lindsell, Torts, pp. 404—407. 
i Pen Unban srana ad one Eades TE AC ot 338. 
22 [1975] A.C. 396. The majority of the judges in the Court of Appeal have under 
stood the Law Lords to have changed the general law on this point: Fellowes v. 


Fisher [1976] Q.B. 122; Hubbard v. Put [1976] Q.B.. 142; Bryanston Finance Ltd. 
v. de Le po aL ae W. B. W. Engineers [1975] F.S.R. 237. 
4 


E PA AAI TONN, 1) Order 1976, 


27 I am indebted to Mr. V. V. Veeder, counsel for defendants, for this information. 

38 [1976] LCR. 292; see note (22) supra. 

. 300. But at p. 296, Megaw L.J. equated the test of 
the plainttf 
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(iii) The substantive law 

Apart from some interesting points concerning the application of 
section 29 of the Trade Union and Labour Relations Act 1974, on 
“trade disputes,” °° Templeman J. was drawn into nice questions of 
interpretation of section 13 (1) of the Trade Union and Labour 
Relations Act, because he decided that Nelson had induced the 
breaches of employment contracts by tug-men and lock-men. The 
Court of Appeal expressed no concluded view on this aspect of his 
decision. But on one point in particular his judgment will stand as 
a bold, if ironic, pointer to a new judicial approach to labour disputes. 

It was argued for the plaintiffs that the old section 3 of the Trade 
Disputes Act 1906, protected inducing breach of employment contracts 
only in respect of the employees of the plaintiff employer party to the 
dispute.*? So too, it was argued, section 13 of the Trade Union and 
Labour Relations Act: 


“does not ly unless the contract broken, or induced or 
threatened to be broken, is a contract of employment with the 
employer in the trade dispute.” *? 


As the judge pointed out, if that were correct it would achieve the 
very odd result that Nelson was free to induce the plaintiffs’ crew 
not to sail, but liable to the plaintiffs when he induced tug-men and 
lock-men (employed by another employer) to break their contracts. 
The dicta before 1971 were divided on this issue. The more logical, 

rejecting the argument,” were outnumbered by others which 
it * (even though that meant inserting the words “by the employer” 
into the 1906 Act after its express words that inducing breach of 
employment contracts in trade disputes “shall not be actionable ”). 
Templeman J. accepted that the more numerous dicta on the 1906 
Act, s. 3, must prevail; and he thought this might well be in accord 
with the policy of the 1906 Act. As Lord Reid said in 1964, in 
construing a statute: 

“the words must be construed in the light of the facts known to 

Parliament when the Act was passed.” 35 


Thus, Templeman opined : 
“in 1906 I doubt very much whether the Act of 1906 envisaged 
inducement of a breach of contract between an employer and 


was surely a complete answer to thet argument. 33 Templeman J., p. 285. 

33 Notably Lord Denning M.R. and Salmon L-J., Stratford v. Lindley [1965] 
A.C. 269, 286, 303-305; Lord Denning M.R., Morgan v. Fry [1968] 2 Q.B. 710, 
728, and Torquay Hotel v. Cousins [1969] 2 Ch. 106, 139. 

M Lord Pearce, Stratford v. Lindley [1965] A.C. 269, 336; Pearson L.J., ibid. 
D. 293; Widgery J., Morgan v. Fry [1968] 1 Q.B. 521, 547; Lord Milligan, Square 
Grip Reinforcement v. Macdonald, 1968 S.L.T. 65, 73-74; and possibly Stamp J., 
Torquay Hotel v. Cousins [1969] 2 Ch. 106, 119. 

35 Rookes v. Barnard [1964] A.C. 1129, 1174. 
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q 
a worker neither of whom were involv~d directly in the trade 
dispute.” ** i 


But section 13 (1) of the Trade Union and Labour Relations Act 
1974 was very different.°’ The wording was different, particularly in 
so far as section 13 (1) (b) (based upon the Trade Disputes Act 1965) 
refers to threats by a defendant that a contract of employment ** 
will be broken, whether one to which he was a party or not. That 
change was introduced in 1965 after Rookes v. Barnard ** bad placed 
a “ narrow construction ” on the 1906 Act with the “ result that trade 
union officials could not open their mouths without being told that 
they were making an inducement or making a threat which was 
actionable if they were supported by fellow trade unionists not in 
dispute.” So, Templeman J. concluded: 

“Tf it was necessary to look at the Act of 1906 with 1906 eyes, 
go it is now necessary to look at the Act of 1974 with 1974 eyes.” 

The background was eatirely different. 

“Tt is now a commonplace, and may be thought to be a necessary 
weapon in the armoury of workers, that workers from different 
factories with different employers and belonging to different 
unions co-operate with one another. . . . In 1974 Parliament can 
no longer have contemplated that a tradn dispute within the Act 
would only involve the parties to the di tute.” “° 


Therefore the words of section 13 which ted various acts from 
being “actionable in tort” meant “ exactly they say, without 
any addition and without any subtraction.” * Section 13 (1) of the 
1974 Act therefore protected inducement of any worker to break his 
employment contract. 

This delicate combination by Templeman J. of careful statutory 
construction and evaluation of social context results in a sk#iful break 
with the old dicta which encumbered the 1906 Act. If such is to be 
the judicial approach to the Trade Union and Labour Relations Act 
after 1974, the prospects for labour law are indeed brighter. And 
surely Lord Reid would have been amused at the new relevance given 
to his dictum of 1964 by standing it on its head so as to make a 
statute mean what it says. 

K W. W. 


BOOZERS, BARMEN AND BUSINESSMEN 


Tr is not uncommon for the patron of an establishment where drinks 
are served to become involved in a verbal and, subsequently, a 
physical disagreement with an employee of the establishment. It is 


36 [1976] LCR. 288. 

37 Ibid. p. 289 for what follows. 

38 Now, of course, any contract, after the 1976 Amendment Act, s 3 (2). 

39 [1964] A.C. 1129 (H.L.). : 

40 His Lordship might have added that the definition of “ worker” in s. 29 (6) 
of the T.U.L.R.A. 1974, also makes that abundantly clear. 

41 [1976] I.C.R. 290. 
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not particularly uncommon when the patron comes off worse for 
there to be a claim for damages against the servant and, in par- 
ticular, his employer. It is no less uncommon for the claim against 
the employer to fail. The judiciary has long shown its reluctance 
to hold a master liable for his servant’s assaults and this attitude 
was displayed recently by the Privy Council in Keppel Bus Co. v. 
Ahmad." The principal exception is the decision of the New Zealand 
Court of Appeal in Pettersson v. Royal Oak Hotel, Ltd.” in which a 
bystander hit by a piece of broken glass thrown by a barman at 
a drunk successfully claimed that the hotel was vicariously liable 
for its employee’s negligence. It is interesting to note, therefore, 
that the New Zealand Supreme Court in Auckland Workingmen’s 
Club and Mechanics Institute v. Rennie? has reverted to the 
traditional stan? point and distinguished Pettersson. 

The facts” “Rennie are uncertain and can only be deduced by 
implicationyfom the judgment. A minute or so after closing time, 
the plaintiff attempted to buy a packet of cigarettes. He was told 
that it was too late to do so, and after an altercation, was told to 
leave the premises by the bar manager, whose duties included the 
maintenance of order in the club. As he walked away from the 
bar it seems he was assaulted’ by the manager who then followed him 
into the toilet and continued his attack. At first instance, the plain- 
tiff successfully claimed damages from both him and his employer, 
the club. Both defendants appealed. Mahon J., in an ex tempore 
judgment, allowed the appeal of the club but not of its servant. 

He found for the club because he thought than an employer is 
only vicariously liable for his employee’s intentional tort where the 
‘plaintiff proves that the servant was acting in the course of his 
employment and also that he had real or ostensible authority to 
commit the relevant act.‘ Moreover, his Lordship narrowed the 
test of course of employment in this respect for, he said, in the 
context of intentional torts the term refers to a wrongful act 
authorised by the master and does not extend to a wrongful and 
unauthorised mode of performing an authorised act.’ These vie 
were expressed without reference to authority and, it appears, 
mainly as a consequence of the “logical difficulty’ felt by his 
Lordship “in comprehending a unified liability shared by a blame- 
less employer and a servant who has done an intentional wrong.” * 


1 [1974] 1 WL.R. 1082, noted in (1975) 91 L.Q.R. 17; (1976) 39 MLR. 94, 
See also 


3 [1976] 1 N.Z.L.R. 278. x 

4 Ibid. at p. 282. 

= He adopted as his starting point the classic exposition of the test in Salmond, 
Law of Torts (16th od.), (1973), at p. 474: “A master is not responsible for a 

act done by his servant unless tt is done in the course of his employment. 

Tt is deemed to be so done if it is efther (1) a wrongful act authorised by the 
famer, or (2) a wrongful and unauthorised mode of doing some act authorised by 

master.” j 


© [1976] 1 N.Z.L.R. at p. 282. 
Vat. 39 (6) z 4 
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With respect, the approach is misconceived and should not be 
adopted to provide a ready excuse for relieving employers from lia- 
bility in such situations. The distinction adopted by the authorities is 
between acts inside and outside the course of employment, the test 
for which is a general (even if a notoriously fluid) one with two com- 
plementary limbs.’ Can it confidently be said that the acts of someone 
employed to keep order must come under either one limb or the 
other but not both? Furthermore, there is no reason to suppose 
that the requirement of “real or ostensible authority ” is itself a 
distinct or additional requirement or, if it were, that it would pro- 
duce a different result, for surely an employee whose duties include 
the maintenance of order is bound to carry out those duties and if 
that involves the use of violence, as it may have done in Rennie, the 
employer should be liable for such violence. To conclude otherwise, 
by reference to Mahon J.’s “ logical difficulty,” is to deny the very 
basis of vicarious liability and almost to assert that there will never 
be vicarious liability for assaults, which is not so. 

His treatment of the few authorities to which he refers is no less 
fortunate. For guidance, he felt bound to choose between Pettersson 
and the High Court of Australia’s decision in Deaton’s Pty. Ltd. 
v. Flew," two cases which the Privy Council found difficult to 
reconcile in Keppel v. Ahmad.” Coincidentally, the facts of Deaton’s 
are no more certain than those of Rennie. A barmaid threw a glass 
at an aggressive and drunken customer and he lost the sight of 
one eye. It is not entirely clear whether her action was in self- 
defence or by way of retribution for an insult but in either event 
her employers were held not liable for what the court decided was 
an independent act and not one done in or incidentally to the course 
of her employment. Mahon J. was willing to apply this general 
approach to Rennie. More specifically, he found himself able to 
assimilate Deaton’s, Keppel and Rennie on the ground that any 
necessity for keeping order had passed so that there was a clear break 
in time between when the employee was acting in the course of 
employment and when he was acting from personal motives.!° He 
doubted whether Pettersson could stand alongside Keppel and sus- 
pected it was no longer authority for the proposition that an employer 
is liable for an assault committed by his employee caused solely by 
personal resentment. Moreover, his Lordship opined that the test for 
vicarious lability in cases of intentional torts was whether the wrong- 
doer was “impelled in his conduct, however mistakenly, by 
allegiance to the interest of his employer or . . . predominantly 
actuated by personal motives unconnected with his employer’s 
business.” ** 


NN 
T Cf. the absurd conclusion which the defendants’ counsel reached in Cory v. 

Thames Ironworks Co. (1868) LR. 3 QB. 181 by interpreting Alderson B.’s dictum 

in Hodley v. Baxendale (1854) 9 Exch. 341, 354, as a statement of two distinct 

rules. ‘ ® (1949) 79 C.L.R. 370. 
9 Supra. 10 See also Warren v. Henlys Lid. [1948] 2 AI E.R. 935. 
11 [1976] 1 N.Z.L.R. at p. 284. f 
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His Lordship’s personal preference is more evident than his 
Teasoning. He makes no attempt to distinguish Lloyd v. Grace, Smith 
& Co.™ (to which he does not refer), in which the House of Lords 
found, in the case of an intentional tort, that the employee’s motives 
are irrelevant. His Lordship appears to have been overly impressed 
with dicta in Deaton’s * to the effect not that the employee’s motives 
were a precondition of the hotel’s vicarious liability but that not 
even the motives provided any evidence that she may have been 
acting within the course of her employment. Furthermore, Pettersson 
is authority for the proposition that an employer may be vicariously , 
liable for his employee’s negligence in the performance of his 
duties, even though that negligence manifests itself in an assault on 
another customer,‘ and not for his Lordship’s proposition. It is for 
this reason that his assimilation of Deaton’s, Keppel and Rennie is 
artificial. He notes that the assault was associated with the bar 
manager’s contractual duty to his employer and originated from 
an altercation which first took place as a result of the house 
manager’s proper discharge of his duties... Yet the manager’s duties 
in such a situation surely have both active and passive elements. 
Not only should he maintain order by preventing customers from 
causing disorder but he should control his own temper so as not 
himself to contribute to any disorder. His failure to do so would 
not only be a breach of his duty to his employer but more import- 
antly, and this is what Pettersson decides, a breach of his duty of 
care to the patron for which the establishment should be vicariously 
liable. A fortiori, the establishment itself, which generally profits 
from the sale of intoxicants to patrons, should be seen to be under a 
direct duty of care to patrons whose actions may ‘be influenced by 
the debilitating influence of drink '* and the latter should be entitled 
to ‘expect a reasonably high degree of restraint on the part of 
servants of the establishment.” 

Therefore, it is submitted that Pettersson should not have been 
distinguished in Rennie and was only done so due to failure to 
appreciate its effect. It is hoped that Rennie can be confined for one 
of the reasons Mahon J. used to distinguish Pettersson—that “ cases 
of vicarious liability tend very much to turn on their own facts ” 1 
and that the approach of the New Zealand Court of Appeal will be 
preferred in future cases.!* F. D. Rese: 


13 [1912] AC. 716. 


1T See Pettersson’s caso [1948] 67 N.ZL.R. at pp. 149, 151-152, per O'Leary 
v J. 


a servant for the sake of considering the defence of contributory negligence. See 
Rennie [1976] 1 N.Z.L.R. at pp. 281-282; Lane v. Holloway [1968] 1 Q.B 379; 
Hoebergen v. Koppens [1974] 2N.ZL.R. 597. 18 [1976] 1 N.Z.L R. at p. 284. 

19 A more detailled analysis by the author of the employer's lability for his 
employee’s assaults will be published in a later issue of this Review. 
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A MATTER oF RES Ipsa LOQUITUR? 


THERE can be few matters less certain than the weight of the 
evidence required to satisfy the court in negligence cases and 
unfortunately the brief judgments given in the Court of Appeal in 
Ward v. Tesco Stores Lid. throw little light upon the problem. 

The plaintiff, a customer, was injured when she slipped on some 
yoghurt which -had been spilt on the floor of the defendants’ super- 
market. She claimed damages alleging the defendants had been 
negligent in the maintenance of the floor. At the trial the defendants 
gave evidence that spillages occurred about 10 times a week and 
that staff had been instructed in a system to deal with any spillages 
which were discovered. In addition, apart from general cleaning, the 
floor of the supermarket was brushed five or six times every day, 
though there was no evidence before the court as to the length of 
time which had elapsed between the brushing of the floor and the 
occurrence of the plaintiff’s accident. The plaintiff gave evidence that 
three weeks after the accident she had noticed a spillage to remain 
undetected for a considerable time. The trial judge held that the 
plaintiff had provided a prima facie case, and that the defendants 
were liable. The defendants appealed, contending that the onus was 
on the plaintiff to show that the spillage had been on the floor an 
unduly long time, that their management had neglected opportunities 
to clear it up, and that to establish a prima facie case against them 
there must be some evidence as to when the yoghurt had been spilt. 
On the decision of the majority of their Lordships, the appeal was 
dismissed. 


The issues before the Court of Appeal were, firstly whether the 
trial judge had correctly taken the view that the plaintiff's evidence 
had made out a prima facie case of negligence on the part of the 
‘defendants and, secondly, if he were correct in so finding, whether 
the defendants, by their evidence, had given an explanation to show 
that they had taken all reasonable care. In the view of the majority 
the judge had weighed the evidence and decided, as a matter of fact 
(against which there could be no appeal), that the precautions taken 
were not enough and that the plaintiff in consequence had proved 
her case. 

Lawton L.J. considered that the case had to be decided according 
to the principles which were enunciated in the classical judgment of 
Erle C.J. in Scott v. The London and St. Katherine Docks Co. *: 

“But where the thing is shewn to be under the management of 
the defendant or his servants, and the accident is such as in the 
ordinary course of things does not happen if those who have 
the management use proper care, it affords reasonable evidence, 
in the absence of explanation by the defendants that the accident 
arose from want of care.” 





1 [1976] 1 AN ER. 219. 
2 (1865) 3 HL & C. 596, 601. 
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His Lordship identified the situation under review as one under 
the management of the defendants and found that: 


“ The accident was such as in the ordinary course of things does 
not happen if floors are kept clean and spillages are dealt with 
as soon as they occur.” ? 


In his view, as the accident did happen some explanation was 
required from the defendants to show that the accident did not arise 
from any want of care on their part. 

Megaw L.J. agreed that the defendants’ appeal should be dis- 
missed. In his opinion, when the plaintiff had established the fact 
that the accident had occurred as a result of a spillage, that was 
sufficient to shift the burden of proof to the defendants: she did 
not have to go further and establish that the spillage had occurred 
some time prior to her accident and been neglected as a result of the 
defendants’ faulty system of operation. He considered that the 
plaintiff had made out a prima facie case but the defendants could 
have escaped liability if they could have shown: 


““... that the accident must have ha ned, or even on balance 
of probability would have been li ely to have happened, 
irrespective of the existence of a proper and adequate system, 
in relation to the circumstances, to provide for the safety of 
customers,” * 


In his judgment the defendants had wholly failed to establish this. 

In a dissenting judgment, Ormrod L.J. expressed the opinion that, 
on the facts presented by the plaintiff, the accident could quite easily 
have happened without any want of care on the part of the 
defendants, so that the proposition from Scott was not applicable. 

It is clear that the judgments of their Lordships were based on 
the doctrine * of res ipsa loquitur even though the maxim is not 
expressly mentioned in their judgments.* It is well known, however, 
that there are two difficulties in the application of res ipsa loquitur." 
The first difficulty lies in identifying the situations to which the 
doctrine applies; the second difficulty is to determine the exact 
effect of the doctrine once it has been decided that it is applicable. 

The criteria contained in Erle’s dictum ® are commonly adopted 
to assist in the task of identifying res ipso loquitur situations. In the 
present case, however, Ormrod L.J.’s reason for dissenting was that 
he considered that the plaintiff had failed to bring sufficient evidence 
to establish that the circumstances of the accident were such as to 


? [1976] 1 AI ER. 219, 222, 

4 Ibid. at p. 224, 

* If it may be so described: Lioyde v. West Midland Gas Board [1971] 2 AN BR. 
1240, 1246 per Mogaw L.J. 

* It is questionable whether it may overtly be invoked in an appeal if it has not 
been argued at first instance. Contrast Lloyde v. West Midland Gas Board [1971] 2 
All ER. 1240 and Bennett v. Chemical Constructron (G.B.) Lid. [1971] 3 All BR. 
822. For implicit reHance see Henderson v. Henry E. Jenkins & Sons [1970] A.C. 282. 

T See Winfield on Tort, 10th ed., p. 73 et seq. 

8 Supra 
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bring the matter within the ambit of the dictum. Thus whether the 
doctrine is applicable at all depends, in the final analysis, on the 
judicial assessment of the facts of the particular case and it must, 
therefore, always be dangerous to assume that any particular case 
will be one to which the doctrine will be deemed to apply.° 

The problem of determining the effect of the doctrine once it 
has been found applicable is a difficult one on which the English 
courts have not hitherto given clear guidance.** The most that may 
be ventured is that, once the relevance of the doctrine has been 
accepted, it is permissible to give judgment for the plaintiff in the 
absence of evidence from the defendant.** The unresolved problem 
is whether the defendant will be exonerated only if he calls evidence 
which establishes that the accident occurred without his negligence, ™ 
or whether he may rebut the inference of negligence by evidence 
which falls short of this, for example by showing a, way in which the 
accident may have occurred without his negligence.** On careful 
analysis it would appear, however, that there is little judicial 
authority for the second proposition. i , 

The: present case cannot be said to give much assistance. On the 
one hand Lawton L.J. stated the view that the burden placed on 
the defendants was to show that the accident did not arise from any 
want of care on their part,’ while on the other hand Megaw L.J. 
stated that the defendants could haye escaped liability merely by 
showing that: A TE ae 

“| on balance of probability . . . this accident would have 
been at least y likely to have happened despite a proper 
system designed to give reasonable protection to customers.” ** 


This lack of unanimity perpetuates the uncertainty though it is 
submitted that the stance adopted by Lawton L.J. is more in 
accordance with the weight of judicial opinion. 

The moral to be learned ‘from this case is possibly that in negli- 
gence cases ohe should not hope to find precedents; each judgment 
can only safely be related to the facts of the particular case in which 
it was delivered. 


BRENDA BARRETT. 


a 
® In Scott itself on a retrial the verdict was for the defendant (1865-66) 13 L.T. 
Qs.) 148. See also Wilks v. Cheltenham Home Guard Motor Cycle and Light Car 
Club [1971] 1 W.L.R. 668. 2 i 
HT Sa o na Ipa Loquitur in England and Australia.” P. S. Atiyah (1972) 35 
R. 337. ` J 

11 A verdict in favour of the defendant would not necessarily be perverse. See 
Davis v. Bunn (1936) 56 CLR. 246. 

13 Henderson v. Henry E. Jenkins & Sons [1970] A.C. 282; Colvilles Ltd. v. 
Devine [1969] 1 W.LR. 475; Barkway v. South. Wales Transport Co. [1948] 2 All 
E.R. 460; Moore v. R. Fox & Sons [1956] 1 Q.B. 596. 

13 Ballard v. North Britith Ry. Co., 1923 S.C.CH.L.) 43, 54 per Lord Dunedin. 

“14 [1976] 1 AI ER. 219, 222, N 

15 [bid. at p. 224, Compare Megaw L.J. in Lloyde v. West Midlands Gas Board 
[1971] 2 AU ER. 1240, 1246. 
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CONSTRUCTIVE MANSLAUGHTER—A RENEWED VIGOUR 


THE doctrine of constructive manslaughter—a killing caused by 
an unlawful act without malice aforethought—is an unattractive 
anachronism, authoritatively criticised as long ago as 1839! and 
subjected to imprecations ever since. The reaction is understandable 
because, after making due allowance for the tragic finality of death, 
liability for a grave offence is founded on an unforeseen and often 
capricious occurrence. Also, as it is of paramount importance to be 
able to define accurately the boundaries of a serious offence, it is 
unfortunate that one cannot say which unlawful acts attract the 
doctrine and which do not. Of late, some judicial pronouncements 
offered the hope of a narrower and clearer definition but the recent 
decision of the House of Lords in D.P.P. v. Newbury? has restated 
the scope of the offence in wide and uncertain terms. 

In Newbury the two appellants, each aged 15, had pushed a paving 
stone off the parapet of a bridge into the path of an oncoming train, 
The stone crashed through the window of the cab and killed the 
driver. They were convicted of manslaughter and appealed unsuccess- 
fully to the Court of Appeal + and from there to the House of Lords. 
The appellants argued that, in the absence of a mind affected by 
drink or drugs, a defendant could not be convicted of constructive 
manslaughter if he did not foresee that his act might causé harm to 
another. They relied on a passage of Lord Denning’s from Gray v. 
Barr * that, “in the category of manslaughter by an unlawful act, the 
accused must do a dangerous act with the intention of frightening or 
harming someone or with the realisation that it is likely to frighten or 
harm someone.” * (Original italics.) The House of Lords rejected the 
passage and approved instead the words of Humphreys J. that 
“ where the act which a person is engaged in performing is unlawful, 
then if at the same time it is a dangerous act, that is, an act which 
is likely to injure another person and quite inadvertently he causes 
the death of that person, then he is guilty of manslaughter.” ' 
Accordingly the appeals were dismissed. 

In rejecting the dictum of Lord Denning’s, Lord Salmon, in a 
speech with which the other Law Lords concurred, inclined to the 
view that, taken in context, the Master of the Rolls did not intend: 
his words to be read in any definitive sense because he was, “ not 
considering whether a conviction could be upheld but whether an 
acquittal could be justified.” * But if, as in Gray v. Barr, a court is 
reviewing the propriety of a verdict by assessing the accuracy of the 
substantive law applied and is not concerned with evidence or 


? By H.M. Commissioners on Criminal Law, Fourth Report (1839) Arts, 65-71. 
a Judicial criticism can be found in R. v. Franklin (1883) 15 Cox C.C. 163 
and R. v. Lowe [1973] 1 All E.R. 805. And sce Criminal Law Revision Committes. 
Working Paper on Offences against the Person, para. 89. 
3 lira 2 AIl ER. 365. 4 (1976) N.L.J. 15. 
5 [1971] 2 Q.B. 554, ' 6 Ibid. at p. 568. 
T R. v. Larkin [1943] 1 All E.R. 217, 219. 
2 [1976] 2 All E.R. at p. 368H. 


728 THE MODERN LAW REVIEW [VoL 39 


procedure,’ Lord Salmon’s “ antithesis” seems merely two ways in 
which to ask the same question. Otherwise are we to take the Court 
of Appeal (Criminal Division) less seriously on an Attorney-General’s 
Reference? 

The substantial reason for rejecting Lord Denning’s words was the 
view that they would “ revolutionise” ** the law of constructive man- 
slaughter. In the light of the development of the offence this is a 
surprising conclusion. Ever since R. vV. Franklin the courts have 
been cutting down the range of unlawful acts which attract the 
doctrine and since Franklin, with the exception of Newbury and the 
recent case of R. v. Cato,” all successful prosecutions for constructive 
manslaughter have involved proof of an act in the nature of an 
assault. Admittedly, until Gray v. Barr, the necessity for proof of such 
an act bad never been stated in terms, but with the insistence that the 
act must be dangerous ™* and on the need to prove at least some 
degree of mens rea™ it seemed that proof of an assault—defined as 
“any act which intentionally or (possibly) recklessly causes another 
person to apprehend immediate and unlawful personal violence” *— 
had crystallised into a firm legal requirement. It appeared that Lord 
Denning had merely been making an established position explicit; 
an impression confirmed by the willingness of judges to direct juries 
in accordance with his dictum.** 

However, such was not Lord Sakmon’s interpretation of past 
authority. He accepted that a conviction for constructive manslaughter 
involved proof of mens rea.’ But as manslaughter was a crime of 





9 Gray v. Barr was a civil action involving a claim on an insurance policy which 


gave cover against all sums payable as damages in respect of bodily Injury to any 
person caused by accident. The Court of Appeal, affirming the trial judge, held that 
the clatm was barred on grounds of public policy because, in spite of an acquittal, 
the claimant, on his own story, had been guilty of the manslaughter of the husband 
of the widow to whom he was liable in damages. 

10 [1976] 2 All BR. at p. 367H. 

11 (1883) 15 C.C. 163 13 [1976] 1 All E.R. 260. 


Cox i 
13 R. v. Church [1966] 1 Q.B. 59. 
14 R. v. Lamb [1967] 2 Q.B. 981. i 
18 Fagan V. Metropolitan Police Commissioner [1968] 3 All E.R. 442, 
16 R. v. Hosken [1974] CrimL.R. 48; R. v. Boswell [1973] Cria L.R. 307. 
17 [1976] 2 Al E.R at p. 369A. 
18 Jbid. at p. 369B. 
19 See Smith and Hogan, Criminal Law (3rd od.), pp. 42-45. 
40 Ses Smith and Hogan, Criminal Law (3rd ed.), pp. 34-36. 
21 Ibid. at p. 35. 
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Tape and taking a conveyance have all been dubbed crimes of “ basic 
intent” ™ and it is clear beyond doubt that, in the absence of a mind 
affected by drink or drugs, a defendant can only be convicted ‘of these 
offences if he is aware of the circumstances surrounding his conduct 
and its likely consequences.” To accept, as Lord Salmon does, that 
in constructive manslaughter there must be mens rea but to deny that 
proof of mens rea involves establishing anything about the accused’s 
perception of the consequences of his actions is to empty the phrase 
of any significance. 

Far from Lord Denning’s view being “ revolutionary” it is their 
Lordships’ restatement of the perceived orthodoxy that wil have the 
more profound effect as evidenced by Lord Salmon’s instruction to 
judges to cease directing juries in accordance with Lord Denning’s 
dictum.** Post Newbury any criminal act which is dangerous—a 
quality readily inferred from the death, however unlikely that outcome 
may have been *—will form the basis for a conviction?" The 
“emotionally confusing and logically irrelevant fact of death” »’ 
is often a product of chance unrelated to moral culpability which not 
only grounds liability for the offence ** but can act as the catalyst of 
a punitive response. R. v. Cato ™ is a case in point; two friends, both 
heroin addicts, each asked the other to inject him with heroin. As a 
. consequence both fell fll. One friend received first aid and survived, 
the other did not and died. The survivor was convicted of, inter alia, 
unlawful manslaughter and received four years’ imprisonment,” his 
role of accused instead of victim being allocated by pure chance, 
Cato, critically examined im an earlier edition of this Review, 
seemed at the time to involve too wide a conception of constructive 
manslaughter.” Its authority will now be reinforced by the decision 


32 DP.P. v Majewski [1976] 2 All E.R. 142, 149 (assault); bed. at p. 172 (rape); 
R. v. McPherson [1973] R.T.R. 157 (taking a conveyance). 

23 Seo Smith and Hogan, Criminal Law (3rd eL), at pp. 284, 329 and 464. 

™ [1976] 2 All E.R. at p. 369D. 25 e.g. R. v. Cato, considered below. 

36 But not a lawful ect done with a degree of carelessness the legislature makes 
criminal: Andrews v. D.P.P. [1937] A.C. 576. 

37 Glanville Willams, “ Constructive Manslaughter” [1957] Crim. L.R. 293, 296. 

28 The untoward outcome of a seemingly harmless practical joke can form the 
basis of a conviction: see R. v. Sullivan (1836) 7 C. & P. 641. 

2° [1976] 1 All E.R. 260. 

30 Substituted by Borstal training on 

31 By Wells (1976) 39 M.L.R. 474-478. 


his 
Wells (1976) 39 M.L.R. 474, 475-476. 
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in Newbury. One wonders why Newbury was argued the way it was. 
Even if the prosecution was unable or unwilling to submit to proof 
of foresight of physical harm there seems to have been ample evidence 
on which to obtain a conviction for manslaughter by criminal 
negligence. Instead a harsh and unpopular doctrine has been given 
a renewed vigour. 

G. R. SULLIVAN. 


LEGAL CONTROL OF ELECTION CAMPAIGN EXPENDITURE 


IN view of the important political, legal and practical problems posed 
by the need to control election campaign expenditure, it is surprising 
that there is comparatively little modern analysis, in relation to the 
British system, of the formidable difficulties of framing legal pro- 
visions which are workable, adequately enforceable and effective to 
hold a fine but essential balance between conflicting values reflected 
in the needs of the democratic process.! D.P.P. v. Luft? offered the 
courts the opportunity to re-examine aspects of the ingenious but 
far from adequate scheme of control enacted in the Representation 
of the People Act 1949* and, while the decision of the House of 
Lords, in relation to the interpretation of section 63 seems, on balance, 
justified in the circumstances, it raises important issues about the 
Act’s scheme of control which receive little or no discussion in 
the case. 

The section provides that, as regards certain specified kinds of 
campaign “No expenses shal, with a view to promoting 
or procuring the election of a candidate at an election, be incurred 
by any person other than the candidate, his election-agent and persons 
authorised in writing by the election agent... .”* The provision 
covers, inter alia, expenditure on issuing advertisements, circulars or 


Committees. In the course of the October 1974 general election cam- 
. paign, they distributed leaflets * in three constituencies, urging voters 
not to support the National Front candidate in each constituency, but 
not specifically advocating support for amy of the several candidates 
standing in opposition to the National Front. Since expenditure on 
this publicity had not been authorised by the election agent of any 
of the candidates standing in the elections, the question was whether 


eg oae Moat oane ya. oi heat pame pron eos imi relation -to US. 

law, ospocially dnes. D71-wien tho Pederal Hloction Campaign Art enacted a detailed 
scheme of expenditure regulation (subsequently amended) in relation to federal 
elections, 


TTO I WE oa [OTA A ER. 9 CE: 

On practical defects of the scheme of legal control see Rose, “ Money and 

Hlection Law” (1961) 9 Polit. Studies 1. For recent comment see Drewry, New 
Society, November 13, 1975, pp. 367-368. 

43. 63 (1). 5 a. 63 (1) (b). 
' @ Further charges brought under s. 95 (1) (c) relating to the distribution of prin 
documents not bearing the name and address of the printer 
treated by the House of Lords as raising the same issues as the 
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section 63 rendered the expenditure unlawful.’ The problem of inter- 
pretation before the House of Lords was whether on a prosecution 
under the section it was necessary to prove that the expenditure was 
incurred with a view to promoting or procuring the election of a 
particular candidate, rather than merely to oppose the election of 
another candidate. The House of Lords, reversing the decision of 
the Divisional Court,* held that section 63 did cover the case. In 
1928, in R. v. Hailwood & Ackroyd Ltd.” Avory J. had come to a 
similar conclusion in applying the slightly different wording of the 
provision in the 1918 Act*® which section 63 had replaced, and in 
Lord Diplock’s view the enactment of the 1949 Act had done nothing 
to upset the law as established in Hailwood. The Divisional Court 
had been impressed by an argument that a change in wording intro- 
duced by the 1949 Act rendered Hailwood no longer applicable. 
Whereas section 63 uses the words “with a view to” and “a 
candidate,” the 1918 provision had “for the purpose of promoting 
or procuring the election of any candidate.” 1! In the view of Lord 
Diplock, with whose speech the other Lords agreed, “ these substitu- 
tions are stylistic only. The substituted words mean the same as 
those’ which fell to be construed in Rex v. Hailwood and Ackroyd 
Ltd.” 4 ; f i 
The question which remains, and which is only partly answered 
by the House of Lords in Luft, is how far the decision in Hailwood 
and the reasoning on which it is based furnishes a workable legal 
rule regarding the scope of section 63, bearing in mind the principle, 
established in old election law cases** and recently affirmed,’ that 
a Clear distinction is to be drawn between election campaign expendi- 
ture aimed at furthering the chances of success of particular candidates 
and general political propaganda not related to a particular candi- 
date’s campaign. The crucial matter here is the intention with which 
the expenditure was incurred. In Hailwood Avory J. had held that 
a man spending money in opposition to a candidate must be taken 
to intend the natural consequences of his act, i.e. that the return of 
some other candidate or candidates would be promoted. In Luft it 
was held that the wording of section 63 was to be interpreted to include 
enhancing the prospects of more than one candidate,® just as in 
Hailwood, Avory J. had applied the Interpretation Act 18891! to 
hold that “ any candidate” in the 1918 provision included the plural. 
But Avory J.’s test of the necessary intention is different from that 
T Under s. 63 (5) anyone incurring expense in contravention of the section is guilty 
of a corrupt practice. 
£ [1976] 2 W.L.R. 406; [1976] 1 A E.R. 519. 

° [1928] 2 KB. 277. 

18 Representation of the People Act 1918, s. 34 (1). 

11 Ibid. Italics supplied. 18 [1976] 3 W.LR. at p. 41. 
18 See e.g. Shoreditch, Haggerston Division Case (1896) 5 O'M. & H. 68; Lambeth, 
Kennington Division Case (1886) 4 O'M. & H. 93. 
one RY. Tronoh Mines Ltd. [1952] 1 All E.R. 697; Grieve v. DougiasHome, 1965 


18 Rejecting dicta to the contrary in the Tronoh caso (supra). 
18 s, 1 (1) (b). 
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used in more recent cases. In Grieve v. Douglas-Home** Lord 
Migdale stressed that under section 63 the actual motive of the person 
incurring the expenditure is the determining factor and where there 
are several motives the dominant motive must be that of “ promoting 
or procuring the election of a candidate.”?’ In Luft, the House of 
Lords accepted that an actual intention must be proved but rejected 
the “dominant motive” test. Lord Diplock said, “In my view, the 
offence under section 63 (1) to (5) is committed by the accused if 
his desire to promote or procure the election of a candidate was one 
of the reasons which played a part in inducing him to incur the 
expense.” !* In practice this will often produce the same result as the 
“ natural consequences ” test except, perhaps, where, as in Hailwood, 
the accused argues that his sole intention was to reduce the majority 
of the candidate he opposed, to shake him into new action or policies. 

Lord Diplock’s speech in Luft does not, however, make clear 
whether the test of intention he states is intended to be relevant 
generally for cases arising under section 63. Grieve was regarded 
as a case “ of a wholly different character” and not of any assistance. 
The statement in R. v. Tronoh Mines Ltd. that “ section 63 (1) does 
not prohibit expenditure, the real purpose or effect of which is general 
political propaganda, even though that general political propaganda 
does incidentally assist a particular candidate among others” ** was 
not mentioned. Where the ostensible object is dissemination of general 
political information or propaganda the “dominant motive” test 
would seem to remain applicable.*® To decide otherwise would bring 
virtually all perty political propaganda within section 63 since “a 
candidate” must now be taken to include the plural. 

If this is the position it is clearky vital to be able to distinguish 
cases with a general political propaganda element as ostensible object 
from those with candidate-orientated campaigning as ostensible 
object. But, since this must be done before the court can be sure 
what test of intention to apply, some objective means of classify- 
ing the cases into these categories is necessary. Is the criterion 
geographical? National expenditure (e.g. in a national circulation 

11) would be regarded as ostensibly general propaganda, 
local expenditure within a constituency would probably be regarded 
as candidate-orientated. But what of expenditure in a publication 


17 Lord Kilbrandon in Grieve considered that the “ natural consequences ” 
roe aaa justifiable 

incidentally aided thio ee a 

Migdale distinguished Hallwood on the besis of the change of wording in the 1949 

Act. 


18 [1976] 3 WL.R. at pp. 41-42. 
19 [1952] 1 All ER. at p. 700. 


suggests that a desire to 
be causative of human actions, whereas so many human actions are prompted by a 
desire to kill two birds ” [1976] 3 W.L.R. at p. 41. 


court seemed to assume the viability of the 
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circulating only in a certein region containing several constituencies, 
or in Scotland in support of the candidates of a particular party or 
in general support of or opposition to the S.N.P.? These uncertainties 
cannot be resolved by examining the content of propaganda and 
asking whether it refers directly or indirectly to particular candidates. 
In Luft the leaflets apparently spoke in general terms about the 
character of the National Front and its membership. There is no 

i method of classification other than on the basis of actual 
intention but the reasoning in Luft seems to require some means of 
classification in advance of examination of the intention of the 
accused, if the scheme of control established by the 1949 Act is to 
be maintained and operated rationally. 

Whatever the political and practical arguments for or against 


problems which Tear brings to Dett ices: Ihat -s how bish dee 
for a review of the whole scheme of election campaign expenditure 
control established by the 1949 Act. 


R. B. M. COTTERRELL. 


WHEN IS A REFERENCE NOT A REFERENCE 


IN 1974 a British soldier serving in Ulster shot and killed an unarmed 
civilian who was running away from him. The soldier acted as he 
did in the belief (though mistaken) that he was deeling with a terrorist 
who was seeking to flee. He was tried for murder by a High Court 
judge sitting without a jury under section 2 of the Northern Ireland 
(Emergency Provisions) Act 1973. The judge acquitted the accused 
on the basis that, in all the circumstances, the killing was justifiable 
homicide and added, “ quite apart from the issue of justification, I 
have not been satisfied beyond reasonable doubt that the accused 
had the necessary mens rea.” 

Section 48A of the Criminal Appeal (Northern Ireland) Act 1968, 
corresponding to section 36 of the Crimimal Justice Act 1972 gives 
the Attomey-General, following an acquittal on indictment, power to 
refer a “ point of law that has arisen in the case.” The purpose of an 
“academic appeal” was well expressed by Lord Widgery CJ. in 
Attorney-General’s Reference (No. 1 of 1975) when his Lordship 
stated that he hoped “ to see this procedure used extensively for short 
but important points which require a quick ruling of this Court before 
a potentially false decision of law has too wide circulation in the 
courts.” 

The questions referred were: 

@ Whether a soldier commits a crime when, in the circum- 
stances set out [in the reference] he fires to kill or seriously 
wound an unarmed person because he honestly and reason- 


1 [1975] 2 All BR. 684. 
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ably believes that that person is a member of a proscribed 
organisation (in this case the Provisional I.R.A.) whois 
seeking to run away, and the soldier’s shot kills that, person. 
Gi) Whether, if a soldier commits a crime in killing a person at 
whom he shoots, in the circumstances set out in question (i) 
above, ... he is guilty of murder or guilty of manslaughter.” 


A majority in the Court of Criminal Appeal in Northern Ireland 
were of the opinion that the facts set out in the reference did raise 
a prima facie issue of justifiable shooting.” The House of Lords? 
reached the same conclusion although their Lordships voiced grave 
disquiet about the whole reference. 

The first part of the reference involved a question of evaluative 
fact; was the soldiez’s act one of reasonable force in the circum- 
stances? The Attorney-General had, of course, made a selection of 
the facts upon which the House was to consider the question referred 
and it was this selection that caused much difficulty. The trial judge 
had found that the soldier fired because he believed that the man who 
was Sekine: 1 esane might be'a terrorist tie Smended reference 
altered this to a belief that he was a member of a proscribed organisa 
tion. The difference is obviously one of substance and it no ne dodne 
prompted McGonigal L.J. in the Court of Criminal Appeal to deliver 
a closely reasoned dissent. His Lordship asked, “would it, for 
example, be justifiable and a reasonable use of force for an Army 
patrol in some of the hostile areas of Belfast to shoot to kill or 
seriously wound a person running away from them against whom 
nothing was known or suspected other than that he was a member 
of the Provisional I.R.A.?” 

Again, the reference assumed a state of mind which the trial judge 
did not consider proved. Lord Edmund-Davies summed up his view 
concerning the selection of facts in the reference by saying “... what 
I do not think is permissible is to refer (as in the present instance) 
a case consisting of a mosaic of ‘facts, only some of them arising 
from any actual case, the rest being not only hypothetical but, indeed, 
in direct conflict with those of that same actual case.” + 

Trial without Jury poses problems for the framers ‘of a reference. 
In England the point of law may be easily discoverable where, for 
example, there is a ruling concerning the plea,’ the admissibility of 
evidence, the withdrawal of an issue from the jury * or in the judge’s 
summing up. In cases tried under section 2 of the 1973 Act the judge 
may not clearly set out in his judgment the law which he has applied 


u7~7—_e—_er oo a ħĖÁ 
3 Reference under Section 48A of the Criminal Appeal (Northern Ireland) Act 
1968, December 1975, Unrep. 

2 Ibid. [1976] 2 All E.R. 937. The House also considered whether it had jurisdiction 
to hear the case, an isus not discussed here. 

4 At p, 962 A. 

5 See for example Attorney-General s Reference (No. 3 of 1975) ie 2 All 
E.R. 798, 

€ (No. I of 1974 [1974] 2, AIL E.R. 899; (No. 2 or O I5] 1 Al ER. 658; 
(No. 1 of 1975) supra; (No. 2 of 1975) [1976] 2 All E.R. 75 
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nor may it be possible accurately to obtain the findings of fact since, 
where he acquits, no reasons need be given. 

' It is suggested that the Attorney-General’s Reference has been 
overtaken by events in Northern Ireland and a more appropriate 
procedure for the unusual conditions existing there might be a system 
whereby the Attorney-General could request the trial judge to state 
a case for consideration upon a reference. The facts might then be 
clearly and conclusively ascertained. 

Once the facts have been ascertained Lord Simon indicated that 
the preferable course was “to include all those facts which were put 
in evidence at the trial which either the Crown or the accused thinks 
relevant to the point of law in question, leaving it to the court to 
indicate those which are truly relevant.” " 

There were two ways to approach question one in the reference. 
First, the House could determine whether there was sufficient evidence 
to raise an issue of justifiable homicide. Secondly, their Lordships 
could consider the question from the standpoint of the trial judge 
and come to a decision, on the selected facts, as to whether the force 
used has been reasonable. 

Unanimously, their Lordships chose the first course, as had the 

majority in the Court of Criminal Appeal.’ To choose the second 
would not involve a “point of Jaw”; it was a pure jury question. 
“What amount of force is ‘ reasonable in the circumstances’ for the 
purpose of preventing crime is, in my view, always a question for 
the jury in a jury tral, never a ‘point of law’ for the judge.” ° 
Aithough in the original trial there had been no jury, section 2 (2) 
of the 1973 Act seems to contemplate that the non-jury trial should 
be conducted on lines as nearly as possible approximating to a jury 
trial.?° - 
It is suggested that another ground for saying that the second 
course, as outlined above, did not raise a “point of law” would be 
to consider the earlier decision of the House in Brutus v. Cozens ™ 
in which their Lorships held that a judge must not rule on the meaning 
of ordinary words; and “ reasonable” must be such a word. 

In negligence cases appeal courts have, while not challenging a trial 
judge’s perception of facts, felt free to evaluate them and thereby 
provide guidedines on the meaning of “reasonable care.” The effect 
of Brutus v. Cozens would seem to be to deny this distinction and 
so to frustrate the Attorney-General’s desire of obtaining guidance 

T At p. 958 F. 

3 Although McGonigal L.J. adopted the second course and concluded that the 
soldier had committed an offence because the force used was so manifestly dispropor- 
tionate to the mischief sought to be prevented. 

® Per Lord Diplock at p. 947 C. 


1¢ R. v. Wilson 1975 C.CA.(N.L.) urep. 
11 [1973] A.C. 854 and see Professor Glanville Willams [1976] Crim.L.R. 472. 
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on the meaning of “ reasonable force” in the particular circumstances 
of Northern Ireland.” 

A danger inherent in a power to refer a point of law following an 
acquittal is that the finding may be considered impeached # the 
appeHate court rules that the trial judge made an error of law. This 
may particularly be the case where the trial has attracted consider- 
able publicity. One way to avoid such a consequence and to prevent 
the accused from being identified would be to select the facts for the 
reference in such a wey as to make a distinction between the trial 
and the reference cases, Upon an appellate court ruling in the latter 
case that the trial judge was in error the rejoinder would be that as 
the two cases were not the same, the accused’s acquittal is not 
impeached. Logically, this must be so, but their Lordships considered 
the distinction too subtle, apart from any argument that such a course 
would involve the court dealing with a moot. In Attorney-General’s 
Reference (No. 1 of 1974) ® the Court of Appeal ruled that the trial 
judge had been wrong to withdraw from the jury the issue of whether 
the goods in that case had been restored to lawful possession or 
custody within section 24 (3) of the Theft Act. Although the accused 
was fortunate that the trial judge took the course he did his acquittal 
was not directly impeached by the later ruling since the result may 
have been the same if the judge had left the issue to the jury. 

The power to refer must not therefore be exercised where the 
acquittal itself is sought to'be challenged. This would seem to.be the 
effect of section 48A (6) which states that a reference “shall not 
affect . . . the trial in relation-to which the reference is made or any 
acquittal in that trial.” The subsection must be otoise if it does not 
limit the power of the Attorney-General to bring a reference of the 
type discussed above. Viscount Dilhorne summed up his view by 
saying, “I find it difficult to believe that Parliament when enacting 
section 36 and the corresponding section 48A ever intended to enable 
appeals to be brought against acquittals under the guise of references. 
On such a reference a plea of autrefois acquit will be of no avail. 
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thus no possibility of a murder verdict. This part of the reference 
consequently raised a pure moot point upon which the court as a 
practical constitutional organ could not assist.’ 

PETER ROWE. 


UNFAIR DISMISSAL AND REDUNDANCY: 
THE CONTRACTING-OUT PROVISIONS 


IN changing the previously accepted definition of a “contract . . . for 
a fixed term”? the decision in B.B.C. v. Ioannou? may have done 
more that simply restrict the possibility of contracting out of the 
redundancy and unfair dismissal legislation. Although this aspect of 
the decision may be welcome, it could potentially have a very unfortu- 
nate effect on the definition of dismissal for redundancy and unfair 
dismissal. Entitlement to both rights depends on the employee proving 
as an initial step that he was dismissed by his employer. To quote 
the Redundancy Payments Act, 8. 3 (1)?: 
“For the purposes of this Part of this Act an employee shall, 
subject to the following provisions of this Part of this Act, be 
taken to be dismissed by his employer if, but only if,— 
(a) the contract under which he is loyed by the oyer 
pieced by te lore a z employ 
(b) where under that contract he is employed for a fixed term, 
that term expires without being renewed under the same 
contract, or...”4 


Thus under (b) failure to renew a fixed term contract is deemed to 
dismissal. 


In IJoannou’s case the Court of Appeal unanimously held that for a 
tecm “To be a ‘fixed term,’ the parties must be bound for the term 
stated in the agreement: and unable to determine it by notice on 
either side.” * If this definition of a fixed term contract is applied to 
the definition of dismissal, an employee in Ioannou’s position—that 
is, one employed for a term determinable by notice during the 
currency of the term—cannot claim that he was “ dismissed ” on the 
expiry of the term. His contract expires not by act of the parties but 
by effluxion of time * and its termination falls outside the 
definition of dismissal. This definition, which at first sight can appear 


ee 
15 The majority in the Court of Criminal Appeal did not take this point and 
considered the offence to be murder. 
1 s. 15 (2) of the Redundancy Payments Act 1965; Sched. 1, para. 12 (b), to the 
Trade’ Union and Labour Relations Act 1974. 
2 [1975] Q.B. 781; [1975] LC.R. 267. 
* The changes made to s. 3 by Sched. 16, Pt. I, para. 3 of the Employment 
Protection Act 1975 are not material for this purpose. 
4 Sched. 1, para 5 to the Trade Union and Lebour Relations Act is in similar 
terms, 
5 Lord Denning M.R. at pp. 271-272. 

: ex p. Khan [1973] 2 All ER. 
104; compare the frustration cases, Marshall v. Herland & Wolff Lid. [1972] 2 All 
E.R. 715; Hare v. Murphy Brothers Ltd. [1974] 3 All 940. 
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surprising, was necessary to avoid the device of putting employees 
on a series of short, fixed term contracts, thus evading the need to 
dismiss them should occasion to dispense with their services arise. 
It is precisely this sort of evasion that the decision in Joannou enables. 

To avoid this suprising and undesirable result the words “ contract 
_.. for a fixed term” in the dismissal sections must be construed 
differently from the virtually identical words when they occur further 
on in the contracting-out provisions. This is hardly an attractive 
solution, especially in a field where so much emphasis has been laid 
on the need to avoid technical legal constructions and on the need 
for simplicity; but there is nothing in any of the judgments expressly 
preventing such a different construction of the dismissal sections. 
Indeed it is clear that no question arose on dismissal, for the B.B.C. 
bad conceded at first instance that “in the light of section 3 (1) (b) 
of the Act of 1965 and section 23 (2) (b) of the Act of 1971, it was 
to be taken as having dismissed the employee.”" Clearly this point 
was not taken by the court The construction in Ioannou can thus 
be distinguished, unattractively but necessarily unless a major anomaly 
is introduced into the ambit of statutory protection, from the dismissal 
sections. 

But even if the major problem of its effect on the definition of 
dismissal can thus be avoided, the decision in Joannou will still leave 
difficulties in the more limited field of the contracting-out provisions. 
The judgments do not clearly define what a “ fixed term contract” 
is: it is clear that a provision for termination by notice will take the 
contract out of the “ fixed term” class; but what if the contract can 
be terminated during the term for a variety of express grounds—bad 
timekeeping, poor work, dishonesty and so on? To quote Geoffrey 
Lane LJ.: “The term should not be capable of abbreviation except 
by one of the reasons implied by the common law in every contract 
of employment such as a wilful and serious misconduct.”* Are such 
terms as those suggested above within the common law grounds for 
summary termination of the contract? The question is almost impos- 
sible to answer; the courts have repeatedly said that what justifies 
summary dismissal in one case may not in another *°; each caso 
must be looked at on its particular facts. But if the grounds stated 
are wider than the common law grounds, the result may be to take 


T It is tempting to argue that the court must impliedly be held to have approved 
this position for no question would arise on the contracting-out provisions unless a 
had ` 





reaching the construction that he did was the use of the phrase in “ other statutory 
provisions "—the Contracts of Employment Act 1972; had he looked closer to home 
ho might have been influenced the other way. 

9 [1975] LC.R. 267, 274. Compare Lord Denning MR. at p. 272: “If it were 
only determinable for misconduct, it would, I think, be a ‘ fixed term ’—because that 
is imported by the common law anyway.” 

10 See e.g. Lord Maugham in Jupiter General Insurance Co. v. Schroff [1937] 
3 All ER. 67, 74. 
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the contract out of the “fixed term” category. Thus the judgments 
appear to include the notorious uncertainties of the common law of 
summary dismissal as part of the definition of a fixed term contract, 
The possibilities for appeals on points of law that this will give rise 
to are frightening. 

To avoid this result employers using fixed term contracts who wish 
to retain the benefit of the contracting-out provisions may be forced 
to make the grounds of dismissal during the term as general as 
possible, or leave them out altogether. This development would run 
directly counter to the policy of the law and the guidance in the 
Code of Practice. Employers are constantly urged to spell out in 
detail the grounds of dismissal; indeed, failure to have done so can 
of itself render a dismissal unfair.1? As these remarks of the court are 
strictly obiter, a more liberal reading of the judgments might allow 
the possibility that express grounds for termination, whether or not 
wider than the common law implied terms, need not deprive the 
contract of its “fixed term” quality. There is everything to be said 
for this interpretation in practice, but no support for it in the 
reasoning of the court. 


Se et 
11 Pringle v. Lewis [1975] I.R-L.R. 266. 
13 Seo e.g. the contract in R. v. Secretary of State for Social Services, ex p Khan 
(supra): " The appointment is for a period of two years in the first Instance, ren 
subject to confirmation, for an indefinite period.” The employee in this situation should 
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The very presence of the contracting-out provisions can be criti- 
cised. It is not clear why employees on fixed term contracts who lack 
either the forethought or the bargaining power to secure better terms 
for themselves should be allowed to contract out of their rights when 
their contracts terminate. The decision in Joannou only serves to 
add confusion to the doubts already present about these provisions, 
and also perhaps, to underline the wisdom of the policy that entrusts 
decisions in this area to specialist tribunals—though, of course, there 
remains an appeal on points of law from the Employment Appeals 
Tribunal to the Court of Appeal. 

H. G. FORREST. 
ot be allowed to contract away his rights (though of courso their probationary nature 
might well be a factor when considering the fairness of bis dismissal). For a slight 
variant of this contract, seo Weston v. University College of Swansea [1975] IRL R. 


102, 
13 See the note by B. A. Hepple in (1975) 4 ILJ. 245 
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Lecar History Stupies 1972. Edited by DAFYDD JENKINS. [Cardiff: 
University of Wales Press. 1975, 155 pp. (with bibliography) 
£3-00 (paperback).] 

A History oF CONTRACT aT Common Law. By S. J. STOLJAR. 
[Australian National University Press. 1975. 221 pp. (with 
index) $A9-95,] : 

A HISTORY OF THE COMMON Law oF ConrracT. By A. W. B. 
Rei [Oxford University Press. 1975. 646 pp. (with index) 
£12-75.] 


One day an enterprising cliometriclan will be attracted to the enormous mass 
of data, much of it still unexplored, relating to the development of the com- 
mon law. A good deal has gone west in both sensea, so the legal historian 
must be an imaginative globe-trotter in addition to possessing the more usual 
antiquarian skills. J. H. Beker’s contribution to the 1972 Cardiff Legal History 
Conference, now published, with other essays, under the editorahip of the 
conference organiser, Daffyd Jenkins, excudes a kind of enthusiastic peesimism. 
Perhaps, like Fogel and Engleman, in their study of American slavery, the 
cHometriclan will stir up ideological controversy, but one doubts it. The new 
perspectives must come first, and none of the other essays reveals one of these, 
learned as they all are. 

Professor Simpson, in his scholarly, and at times almost entertaining, book, 
has no illusions as to the nature of doctrinal legal history. It is “... primarily 
concerned with the way in which people thought rather than with the way in 
which they acted...” As Milsom and others have pointed out, the problem 
with concentrating upon the operation of the Royal Courts is that the sudden 
emergence there of a new conceptually precocious remedy may mean nothing 
more than that some institutional shift has brought into the beam of our 
researchlight an old response to an old “felt need” long since worked out 
in the obscurity of the local courts. If Simpeon’s thought/act dichotomy is 
valid, we may simply be witnessing a, perhaps unpredicted, result of an act. 

“Tunnel history” has profound drawbacks. The questions we ask in legal 
history now are similar in many respects to those asked by Ames and Mait- 
land, and their framing probably owes a great deal to Langdell: How useful 
was Debt?; in what ways was it superseded by Assumpait?; was considera- 


suggested—though 
Statute of Gloucester and inflation combined to increase the jurisdiction of 
the Royal Courts. Here equitable relief against penalties in conditioned bonds 
may have diminished the popularity of those, and consequently that of Debt, 
though in so far as the “penalty” represented a genuine pre-estimate of 
damage, such a bond might still be useful. Simpson says that the writ audita 
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querela prevented the specialty from necessarily binding 2 court to sharp 
practice, and that Debt was in fact as available from King’s Bench as from 
the more expensive Common Pleas. 

Yet Debt was undoubtedly cumbersome, and one wants to know why, 
despite earlier attempts to provide an Assumpsit alternative, the breakthrough 
was delayed until Slade’s Case. Perhaps uidated damages, given by the 
jury in Assumpalt, was a remedy more so after in the inflationary six- 
teenth century; perhaps the growth of commerce is the key, associated with 
the pressures of domestic and foreign merchants for flexible remedies. There 
certainty was such pressure, as Dawson indicates in his description of the 
conciliar courts’ interferences in private law at that time. `. 

Simpson insists that he is writing a doctrinal book. But doctrinal changes, 
unthinkable in one era, are later thought inevitable. The significance of Baker’s 
New Light is more relevant, surely, than Simpson thinks. It was not merely 
that the Chief Justice, as he became, Coked the books, so to speak As 
Christopher Hill has ahown, the Stuart Revolution had intellectual roots in 
Tudor England in a specific way. These were legalistic times, and lawyers, 
Coke among them, were accustomed to remaking rights and rewriting prece- 
dent. Pocock bas admirably summarised the process by which law was used 
as a means to try and accomplish various ends. Doctrinal history ignores these 
matters, but whatever the Hne-up in the Civil War itself in the absence of 
regular parliaments the common lawyers often stood for the radical commer- 
cial ethic. The social circumstances of this period ‘were -precisely thoee in 
which, as Shklar points out, that doctrinallsm which itself eventually perhaps 
produced Simpeon’s book, can be a source of revolution. 

Stoljar’s book appears rather mundane beside Simpson’s in terms both of 
style and of new material. Ho gives a rather tellological account of how 
contract became as it is, somehow giving the same impression as the earlier 
anthropologists, that we are looking at things inchoate, institutions clumsily 
groping their way into the daylight in which we stand. This may be inevit- 
able in a book which journeys from Covenant to Currle v. Misa in fewer 
than 200 pages. Simpson takes up 600 pages to reach the Statute of Frauds. 

Of different emphases there are too many to detail. Stoljar specifically does 
not deal with the Statute of Frauds. For him it is less important than it is 
for Simpson because Stoljar locates the basis of Assumpsit liability in its 


“boundary post ”—a reason why liability can be imposed upon a promissor. 
Not until later, with the growth of the offer and acceptance doctrine, is 
contract seen as essentially about exchanges. 

So Simpson follows in the tradition of Maitland, Plocknett and Milsom 
as to readability and erudition. His drift, as well as that of Stoljar and the 
Cardiff contributors is away from the earlier alight attention to other fields 
of history. Legal history is once more history with the soclology, politica and 
economics left out. 

TAN DUNCANSON. 


AN Essay ON A CONTEMPORARY JURISPRUDENCE. By PETER BRETT. 
[Butterworths (Australia) 1975. 91 pp. including index), $5.] 


Ir is indeed sad to record that Professor Brett died the day following upon the 
completion of this essay. It was apparently intended to be a prelude to a 
series of essays on the philosophy of law in the twentieth century, and the 
consequent loss of the series will be sincerely regretted. 

Profesor Brett begins this attractively presented easay by a brief considera- 
tion of certain dominant legal philosophies. Not unexpectedly these are 
dismissed as inadequate. The author’s judgment is that furisprndential think- 
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ing has “run itself into the ground.” A new approach is then adumbrated 
on the lines that jurisprudence is to be recognised as a derivative discipline 
dependent on both philosophy and science, and in this respect account must 
be taken of advances of the recent past. Reference is thus made to a number 
of modern developments in science and philosophy, such as “ systems theory ”; 
the perception of “ wholes” or Gestalt, the principle of “ feedback ”; Popper’s 
theory of testing hyotheses by “falsification,” znd so on. Professor Brett's 
thesis ig that all such developments have a valuable contribution to make to 
jurisprudence, and much of the remainder of the essay is taken up with 
providing Illustrations of this theory. Thus we are told that creative judicial 
lawmaking aimed et attempts to regulate society is misconceived, since judges 
are unable to apply the principle of feedback. The role of perception by 
Gestalt is invoked as a feature of decisions making new Jaw and here the 
author makes two points, First, that a wider knowledge of relevant data is 
required, which should not be limited to “core” subjects, lest the Gestalt 
be found lacking in comprehensive vision, especially because (says Brett) 
philosophy has established that a Gestalt once formed is relatively incorrigible. 
(Here Brett is perhaps thinking of the well-known 3dimensional cube, 
which ts seen as either advancing or receding, according to first impression.) 
Secondly, he argues that there should be no scope for dogmatic rules of 
precedent but these should simply stand as principles of scientific method to 
assist In achieving the purely pragmatic requirement of predictabllity. Again 
it is argued that our old friend, the reasonable man, should be replaced by 
the criterion of action in accordance with cultural knowledge as to the 
ordinary run of human experience. Professor Brett conchides that current 
understanding of the world we live in is at variance with the speculative 
philosophy on which the law is based, and that the role of jurisprudence is 
to survey knowledge in other fields and reconsider in its light our existing 
legal theory. 

It will be seen that the essay does not in fact propound anything like a 
new legal philosophy but concentrates rather on secking new methods of 
viewing legal problems. On the whole the reaction to this pleasantly written 
and stimulating essay is Kkely to be that its conclusions are in many instances 
unexceptionable but that the author is prone to overestimate both the 
novelty of invoking the “new science” in the field of furisprudence, and 
the extent of the contribution such forays are likely to achieve, 


LLoyp OF HAMPSTEAD. 


WINFIELD AND JoLowicz on Tort. Tenth edition. By W. V.H 
Roarrs. [London: Sweet & Maxwell 1975. 659 pp. Hardback £11; 
paperback £7°50.] 


CLERK AND LINDSELL ON Torts. Fourteenth edition. General editors 
SR ARTHUR ARMITAGE AND R. W. M. Dias. [London: Sweet & 
Maxwell. 1975. 1,221 pp. £30.] 


In his prefaco the new editor of Winfield and Jolowtcr states that only an 
inveterate gambler would back the survival to 1979 of anything resembling the 
Present system of torts. If hig odds are generous enough, I would make 
the bet, Pearson notwithstanding. Should hig pessimistic forecast presage the 
early demise of the book, he ought not to regard himself as accountable. 
The beet way to assess tho quality of his new editorship is to look at the 
handling of the taw’s growing points. Some of the tough areas, like true and 
false innuendo, are handled most competently. His forecast that the minority 
view in Mutual Life and Citlzens’ Assurance Co. y. Evatt might survive is 
to be preferred to his discernment of a judicial trend against accepting not 
wearing a seat belt as contributory negligence. He is lees happy at treating 
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legislative changes; he has quite failed to weave the Defective Premises Act 
into the fabric of negligence in relation to premises. He has for the most part 
contented himself with bringing the new edition up to date. Opinions are 
occasionally expressed which could be challenged. We are told (p. 207) that 
a retail grocer is not answerable for contamination which he did not cause 
and of which he did not actually know, but is it really so clear that he has no 
Liability for failing to remove the can from the shelf long after tho expiry 
of the coded date stamp? 

, The new edition of Clerk and Lindsell maintains the high standards set in 


Appeal did not in Dutton v. Bognor Regis U.D.C. unanimously extend 
Donoghue v. Stevenson to realty (p. 889); the inference that Warder v. Cooper 
denied an action for breach of statutory duty (as distinct from an injunction) 
for section 32 of the Rent Act 1965 and the statement that the action lies for 
breach of section 30 are both wrong (p. 1311). My main criticism of the book 
is that it is becoming too donnish for a work whose main support must be 
practitioners, I have known county courts (admittedly not in Cambridge) 
where this final sentence summary of volenti would not be a clinching 
argument (p. 127): “it would seem from all this that in ultimate analysis it 
is not only the voluntas actoris that is relevant but also the voluntas legis.” 
Practitioners will show no gratitude for the total exclusion of section 148 G) 
of the Road Traffic Act 1972’s difficulties on assumption of risk. The practical 
problems of apportionment where there are issues both of contributory 
negligence and mitigation of damage are not explained. 


STREET ON Torts. Sixth edition. By Harry STREET, LLM., PH.D., LL.D. 
[London: Butterworths. 1976. liii and 481 and (index) 45 pp. 
Casebound £12-00 net; limp £8°50 net] | be 


PRoressor STREET remains one of the most agreeable of textbook writers and 
it is an indication of the value of his work that it is now in its sixth edition. 
Among the recent cases he cites is Cummings v. Grainger [1975] 2 All BR. 
1129 which deals with three subsections of section 5 of the Animals Act 
1971, and he pithily sets out the result: it is no defence merely, because the 
plaintiff stepped into a yard where she knew an ‘attacking Alsatian to be, 
no defence that she voluntarily so trespaseed, and it is unreasonable to keep 


question of the privilege of witnesses in criminal proceedings has lately had 
some topicality and it is interesting to recall the case of Seaman v. Netherclift 
(1876) 2 C.P.D. 53 (C.A.) which is authority for the proposition that the 
witness loses protection if the statement is so irrelevant that it is no longer 
made by a person in the character of participant in the proceedings. In answer 
to the question “Were you at York on a certain day? ” a statement by a 
witness, “ Yee, and A.B. picked my pocket there,” would not be made in the 
character of a witness (per Cockburn C.J. at p. 57) if the proceedings were 
entirely unconnected with A.B. Professor Street’s work should commend itself 


to ctitloners. 
paa FLORENCE O’DONOGHUE.: 


COMPANY Law IN Europr Edited by S. N. FroMMEL, PED. and J. M. 
THOMPSON, M.A, ILB, [Kluwer Harrap Handbooks. xi and 
669 pp. £19.] 


Tms book contains a survey of most of the Western European countries in the 
field of company law. It is introduced by a substantial chapter of 59 pages 
written by the editors in which the leading features of company law in each 
of the countries studied are compared and contrasted without a considerable 
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degree of detail being given. This is followed by separate chapters on the 
countries which are covered by the book, each written by a lawyer from the 
country in question and varying in length between 20 and 40 pages. 

The purpose of the book is most commendable, namely to present between 
two covers a concise account of the leading points of company Jaw in each 
of the countries concerned, to indicate the relevant legislation and judicial 
decisions and to emphasise the advantages and disadvantages of incorporating 
a company in the country which is the subject of each chapter. The presenta- 
tion is aided by the fact that the subject-matter of each chapter is dealt with 
in a standard order so that it is possible to refer to the same point of company 
law in two different countries fairly easily, and this is aided by a useful index. 

The defects of the book are inherent in its nature. No system of company 
law lends itself to complete presentation in the space of 40 printed pages, and 
often important matters of detail have to be omitted. Occasionally there are 
unhappy slips in the translation of the chapters written in the original foreign 
language by their authors, and the English expression used to present the 
foreign term is sometimes not the one which is nearest in English usage. 
Nevertheless, the leading significant features of company law in the countries 
covered are given, and provided the reader makes uso of the bibliography at 
the end of each chapter and realises, as the editors say in their introduction, 
that the book is intended only as a general survey, he will find that it contains 
much that is useful and informative. 

X R. R. PENNINGTON. 


OPENING THE Door. By KATHLEEN JONES with JoHN Brown, W. J. 
CUNNINGHAM, JULIAN ROBERTS AND PETER WILLIAMS. [Rout- 
cee a Kegan Paul. xviii and 251 pp. (including appendices). 


Tuts book is the report of research by Professor Jones and her team into 
conditions and practices in some mental subnormality hospitals undertaken 


Professor Jones does not appear to beleve that the law is relevant or could 
assist changes of policy, for although several instances are mentioned where 


mittee of Inquiry, with its scrupulous sifting of dead evidence and its careful 
assessment of sometimes dubious informants, and the life on the ward, where 


also suffering from schizophrenia. The medical records Indicated that he had 
been admitted 15 years before as a teenager who had been troublesome at 


r 
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school and diagnosed as epileptic. The nurses reported that they had never 
known him to have had an epileptic fit in the nine years they had known him. 
The clear impression left is that he had been wrongly diagnosed as mentally 
subnormal, or at the very least been sent to a totally inappropriate institution 
which had made him schizophrenic. 

Tolerant restraint is usually admirable but here it is almost difficult to 


between the various levels. What happens on the ward will be a product inter 
alia of meeting the needs of patients and meeting the standards, ordera, ideo- 
logy of those staff higher up the structure. An analysis should take into 
account the inter-relationships of the whole structure. Secondly, this approach 
presumes the existence of a discoverable “ actual situation” which in turn pre- 
sumes a shared perception between staff and patients. Showing that staff have 
differing perceptions of patients, that this is affected by, amongst other things, 
their training, that some perceptions, such as that the mentally handicapped 
are or should be tréated as children, has adverso effects upon treatment or 
training programmes, is all very interesting, but it does not follow that this 


whatsoever to their accuracy. A desire to improve conditions, as this research 
team clearly has, is not enough without a thorough analysis of the institution 
and structures. i : 


3 
4 
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Despite these criticisms there is much that is useful and interesting in this 
book- They discuss of tho problems of backwardness, staff training’ and 
Attitudes, the problems consequent upon health service re-organisation, and 
many other topics are considered. There are several pages of recommendations. 
Its main potential value for lawyers could be in. redirecting them: to the 
detailed and practical problems of staff, patients and institutions rather than 
continuing our present few generalised statements of principle which are’ 
largely irrelevant in practice. It is unfortunate that the book was published 
before, and therefore there are no comments upon either Larry Gostin’s very 
important discussion of mental health laws, A Human Condition, or the 
Government’s white paper of 1975 on their policy for the future of mental 
handicap services. DAVID À 


MENTAL HEALTH SERVICES. Fourth edition. By A. H. EDWARDS. [Shaw 
and Shaw 1975. 572 pp. (including appendices and index). £10-50.] 


In a review of another book in this field in these pages (Vol. 38 (1975) 721) 
David Carson said that “ publishers ought not to forget this area of law where 
a good, authoritative and challenging book is still urgently needed.” Edwards, 
now in its fourth edition, does not try to fulfil that need. The book is not 
and does not pretend to be an academic work. It is a descriptive piece written 
for the use of those concerned with the mental health services—i.e. in the 
main, social workers. 

Tho book is divided into two parts—the text andthe appendices. The first 
is an uncritical description of the law. If it has a use for lawyers and law 
students it is that it serves as an introduction to a much neglected area of 
administrative law. The second part consists of the major statutes, statutory 
instruments and departmental circulars in the field. These are printed as 
amended and are amply annotated. Without the appendices, the book would 
be as unpalatable as gin without tonic; with them, whilst there is still bo 
subtlety to intrigue the academic’s mind, it has the unfashionable virtue of 
good wholesome fare. 

Pidwarcis ting beai abis to include tis simen ol dh mominda cal 
government and national health ‘services. Somewhat sadly he was too early 
to take account 'of the anomalous Mental Health (Amendment) Act 1975 or 
of the consolidating Nursing Homes Act 1975. Surprisingly he does not mention 
Pountney v. Griffiths [1975] 3 W.L.R. 140. 

STESA Staple VOOK NTIC ewes IOTA POUSO BARATO Sven DE poatea 


“Reference is . . . made to a patient’s detention for treatment and his 
capacity to consent or otherwise, although the patient’s role in the 
treatment regime, his dignity and integrity are not discussed. emt 
however, these matters are misunderstood or are at variance 
accepted ideas of human rights, they are often at the root of on a iga of 
the statutory procedure and so of the services themselves.” 


Among the many other issues raised, but which are not treated as questions 
still less discussed are: (p. 119) the crucial theoretical question which ought- 
equally to be but fs not a practical one of the distinction between volition 
admission and admission without an objection; (p. 75) the “right” .of a 
hospital to refuse to accept a voluntary patient; (p. 89) tho relationship 
between the common law arrest for lunacy and: the statutory powers of arrest 
for mental disorder (under the Mental Health Act 1959, ss. 135 and 136) 
and the other statutory powers under the National Assistance Act 1948, 
s 47; (p. 104) whether a patient under the jurisdiction of the Court of 
Protection loses his common law capacity to make contracts for necessaries; 
{p. 106) which type of “ patients’’ are disenfranchised by the Representation 
of the People Act 1949 (oes the Act include persons who are no longer 


/ 
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ill and who remain in hospital for the sole reason that there is no where elso 
for them to go?). 

On average one person in eight will suffer from some form of mental 
disorder at some time in their lives. If only on this basis, Edwards’ subject 
is vitally important. At least pending the arrival of lawyers in the field 
(although MIND is beginning to be active) and of a book for them Edwards 
will have to serve. For that reason it deserves a place on tho shelves of law 
libraries and those of practitioners who operate in the “ social ” field. 


J. Jacos. 


Justice Wirgour TriaL: Law ENFORCEMENT IN DEMOCRATIC 
Society. Second edition. By Jerome H. SKOLNICK. [John Wylie 
& Sons, Inc. 1975 ix + 309 pp.] 


Tuts is the second edition of a classic modern study of the police function 
and its performance in the United States, The author, a Professor of Sociology 
in the University of California at Berkeley, undertook this study of a polico 
force in action in an anonymous American city termed Westville. His purpose 
in undertaking the study was in part to reveal the meaning of law enforcement 
work to the men performing it, in part to examine the work of other officials 
in the system, for example the prosecutor, and in part to examine the 
relationships and antagonisms among different enforcement officials. He 
concentrated on the Vice Squad. The situations in which that Squad found 
itself invited the police to violate search and seizure laws: this in turn drew 
judicial attention to the working behaviour of the police. The: cases typically 
did not involve complaints from individuals. The, author was sufficiently 
fortunate to be accepted. by the police force which he was studying and seems 
to have blended into the scene extraordinarily easily, The result is a blend 
of information and reflection which has as yet no counterpart in Britain, 
for while Peter Laurie, Scotland Yard, has provided a most useful survey of 
the Metropolitan Police his discussion does not really attempt to relate police 


found in substantive criminal law by bargaining. On the other hand, perhaps 
curiously, the police frequently do not like the institution of plea-bargnining 
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conduct as a basis for arrest. The difficulties with any judgment made on a 
probability basis were outlined. For example, if an honest citizen resides in a 
“criminal” neighbourhood there ig a chance that he will be mistaken for 
and treated as a criminal and this is a factor which Professor Skolnick regards 


alone creates obvious tensions throughout the system. 

In an epilogue Professor Skolnick traces the situation in Westville from 
1964, when his original researches terminated, to 1973, an era which saw the 
tise of the civil rights movement, much militancy, the Vietnam war, and the 


There is no doubt that this is an impressive work. Its findings are bound 
to influence any debate conceming police powers and their exercise. No ons 
engaged in the study of criminal law and criminal justice systems can afford 
to ignore it. L. H. Leon. 


THE ENGLISH SENTENCING SYSTEM. Second edition. By Sm RUPERT 
Cross, D.C.L., F.B.A. [London: Butterworths. 1975. xvi and 213 
. (incl, index and appendices), No price stated ISBN 
57012-4 and 0-406-57013-2 (paperback).] 
PUNISHMENT AND DETERRENCE. By JOHANNES ANDENAES, [Ann 
Arbor: University of Michigan Press, 1974. viii and 189 pp. 
$9.00 (U.S.). ISBN 0-472-08013-X.] 


PROFFESOR Cross originally published his account of the Sentencing 
System in 1971, and it was reviewed in this Journal at (1972) 35 M.L.R. 209 
In producing a second edition, made necessary by the changes to the 

effected by the Criminal Justice Act of 1972, he has also taken tho 


system 
oppor- 
tunity to delete same sections of the original, to relocate others, and to enlarge 


But, 
ing that sentencers take this requirement seriously, I think it does call for 
comment. This provision dates from the Criminal Justice Act of 1948, and 
certain Australian states, which establshed -proper systems of probation after 
1948, copied it, presumably to get their systems off to a good start. Let us 
suppose, however, that there is some truth in what is called “the hypothesis 
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of the interchangeability of penal- measures,” to which, Incidentally, Professor 
Cross draws no attention, even though one of its best expositions is given 
in a book, Sentencing’ in a Rational Society, which provides one proposal 
for reform of the sentencing system which Professor Cross examines at 
length (p. 180). It follows from that hypothesis that there will be occasions, 
probably many, on which both a discharge and a probation order are equally 
appropriate, -and if sentencers take the statutory direction seriously, they will 
have to choose probation. Sure this sort of encouragement is something that 
probation can now do without. 

Professor Cross refers to the Court of Appeal’s policy of putting persistent 
offenders on probation (p. 20). This is an experiment that cries out for some 


decisions of the Court of Appeal about the circumstances in which a court 
should suspend a sentence of imprisonment, to say that there is no authority 
on this matter, as Professor Cross does (p. 52), is to suggest that there have 
been no decisions about it, whereas in fact there have been several. In dis- 
cussing the principles relating to the imposition of multiple: sentences, Pro- 


greatet eatant than they da now, though naturally to permit this 
would pose certain blems about parole eligibility and remissions which 
would require atteation. Unfortunately the decision in Gilbert was reported 
too lato for inclision in the book: Jt appedre that not ‘all’ the conflicting 
authorities were reviewed"in that cage, and, when Professor Croes prepares a 
Bane ion of bi Poni ere he mgh De ade a ieem ot the dete 


: 
: 
a 
: 
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there are certain: means of disposing of a case which cannot be resorted to 
in the absence of the defendant’s consent. Professor Cross, by implication, 
regards this as a revolutionary proposal It is interesting to note, therefore, 
that the Butler Committee on Mentally Abnormal Offenders’ has recommended 
this type of solution for determining the relative severity of prison sentences, 
hospital orders, and reviewable sentences. 

It hardly needs saying that some of the most important questions that have 
to be asked about our sèntencing system relate to deterrence. The credit for’ 
keeping issues concerning deterrence alive over the past 20 or more years as 
the complex issues that they are is due almost entirely to Professor Andenaes. 
In a series of articles, beginning with “General Prevention—Ilusion or 
Reality? ” in 1952 ho has been worrying away at problems about the concept, 
efficacy and morality of deterrence. He has now collected these articles to- 
gether, edited them to a Hmtted extent, and pubHshed them in book form: 
Bre ee ne ee ee “is it worth the effort? ”; 

and the question is all the more pertinent when none of the originál articles 
are at_all hard to locate, and when it is hardly conceivable that anyone with- 


\ 
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more than a passing interest in deterrence is not well acquainted with them 
already. The answer is: “well worth it.” The essays are instructive, interest- 
ing and easy to read, and if their presentation in book form increases their 
readership this will be no more than they deserve. The book is a fitting testa- 
ment, though not one hopes the last, to Professor Andenaes’ work on 
deterrence. 


worked as a porter. He was a married man of 38 with no previous convictions, 
a man of previously excellent character, having a very good record of servite 
in the army, and a trusted porter in the market for a number of years. The 
judge imposed what he regarded as an exemplary sentence of 12 months’ 
imprisonment, which was upheld by the Court of Criminal Appeal. Bearing in 
mind Thomas’ warning that sentences believed to be exemplary may turn out 
not to be so when compared with other sentences imposed for aimilar 
offencee—a warning which Professor Cross either ignores or finds groundless 
since he treats the Notting Hill sentences of 1958, which provided Thomas with 
his example, as exemplary—tet us suppose that this 12 month sentence for 
larceny was indeed an exemplary one. Here, if anywhere, was a situation 
where an exemplary sentence might be expected to work. It would be difficult 
to belfeve that word about it would not have got around among its intended 
audience (to adopt Zimring and Hawkins’ terminology). I was informed at the 
time of the case that the accounting procedures relating to meat in the market 
were accurate: meat apparently could not get “lost” without its loss being 
detected by someone other than the person responsible for the loss and 
moreover meat could not genuinely get lost. In any event, the intended 
audience of the sentence being relatively small, many of the questions about 
which one has to make assumptions in other types of research into deterrence 
could have been examined by a sufficiently tactful researcher. Of course the 
results of such a piece of research might have been disappointing—the pos 
sibility can by no means be discounted—but I think that some firm and con- 
closive findings about the processes of deterrence might with some confidence 
have been expected from it. If the exemplary sentence turned out to be ineffec- 
tive for reasons which could not be expected to be different in other situations 
where such sentences are commonly imposed, then there would be good 
reason to be totally sceptical about thelr marginal efficacy. 


STEPHEN WHITE. 


INSTRUMENTS OF ECONOMIC INTEGRATION IN LATIN AMERICA AND IX 
THE CARIBBEAN. Prepared by the Inter-American Institute of 
International Legal Studies. [Dobbs Ferry: Oceana. 1975. 2 
vols. $70.00.] 


Tue developments in Europe towards political integration as a result of de- 
velopments in the European Community emphasise how important economic 
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integration can be at the present time. Because of the character of the Euro- 
pean Community and the identity of its members there is a tendency to over- 
look the fact that some measures of economic integration have already com- 
menced elsewhere, both under the auspices of the United Nations and 
independently of that organisation. 

As is usually true, one of the problems with regard to issues of integration, 
economic or otherwise, is accessibility of docuinents. Recently, however, 
Oceana has undertaken the publication of a variety of collections which is 
making it possible for persons interested in any particular aspect of integra- 
tion or in any regional operation to secure the raw material with comparative 
ease, Among the more important non-United Nations and non-European 
arrangements are those affecting the countries of Latin America, who already 
in 1968 had established their own Free Trade Association, with its Head- 
quarters in Uruguay, and enjoying privileges and immunities similar to those 


Qp. 44-98), emphasising that their organisation is indeed a free trade area of 
the type envisaged by Article XXIV of that Agreement, and seeking to explain 


national economic law, LAFTA is in the same position While seeking to 
settle disputes by discussion and with the aid of the Standing Executive Com- 
mittee, it also makes use of an Arbitration Court possessing compulsory 
jurisdiction, without any need for a special agreement (p. 129). 

Apart from the Free Trade Association, there is also the Andean Sub- 
regional Agreement, of which Chile, Colombia, Ecuador, Peru and Venezuela 
are members (p. 168), one of the aims of which is to achieve economic inte- 


the basin, rather than with international navigation of the river. Finally, there 
is a clutch of Inter-American instruments, including some relating to the Inter- 
American Development Bank (p. 763), the Charter óf Punta Del Este 1961 
(p. 791), and the Declaration of American Presidents, signed in the same city 
in 1967 (p. 817), Chapter V of the Economic and Social Act of Rio de Janeiro, 


relating to economic integration (p. 813), and selected articles from the Pro- 
tocol of Buenos Aires amending the Charter of the Organization of American 
Statea (p. 814). 


Anybody concerned with problems of international economic law, economic 
institutions or economic integration will find these two volumes of inestimable 
help, while those interested in Latin America will find them indispensable. 
The Inter-American Institute of International Legal Studies has made a most 
valuable contribution to the study of international law and organisation and 
it is to be hoped that other regional groups might follow its exampk. 


L C. GREN. 
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